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NEW COMMENTARIES 


THE LAWS OF ENGLAND. 


BOOK II. 

OF RIGHTS OF PROPERTY- 


PART II. 

OF THINGS PERSONAL. 


The subjects of property were divided, as we may recol- 
lect, into things real, and things personal (a). The first 
of these being sufficiently discussed — so far at least as 
concerns the division of rights, as distinguished from 
wrongs (i), — we proceed now to the consideration of the 
second. 

(ff) Vide sup. vol. i. p. 167. (4) Ib. p. 136. 


VOL. II. 
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CHAPTER I. 

OF THlX(;s PERSOXAl. IN GEXERAL, AND OF 
PROPERTY THEREIN. 


“ Things personal” fall under the larger and more general 
denomination of chattels, or goods and chattels {a) — the term 
“ chattel” being also applicable to any interest in land 
which does not amount to a freehold, and which we have 
had already occasion to examine in former chapters, under 
the appellation of chattels rcnl{h). With chattels real, 
however, we have not at present any direct concern. For 
these are not properly the subjects of property, but rather 
modifications of property, or species of estates in a certain 
kind of subjects, \iz. in things real. When considered, 
indeed, in reference to the distinction between real and 
personal estate, they are held to fall under the latter de- 
nomination, their incidents being in general the same with 
those of property in moveables; but as regards the distinc- 
tion between things real and things personal, they appertain 
to the division of things real, and have consequently been 
allotted to the First Part of the present Book. Things 
personal, therefore, to which our immediate attention is 
invited, include only moveables, and the rights connected 
with them; and these, as put in contradiotinction to chattels 
real, sometimes receive the appellation of chattels personal (c). 

Things personal then (so understood) comprise in the 
first place all sorts of things moveable, that is, such as may 

[a] Co. Litt. 118b; Ryal v. Bolle, Bieus, D. 2 ; vide sup. vol. i. pp. 167, 
1 Atk. 183. 280. 

(4) Co. Litt. ubi sup. ; Com. Dig. (r) Co. Litt. ubi sup. 
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attend a man’s person wherever he goes ; and, being con- 
sequently of a perishable quality, are not esteemed of so 
high a nature, nor paid so much regard to by the law, as 
things that are in their nature immoveable and more 
permanent, — as land and houses and the profits issuing 
thereout. [Hence, these last were the principal favourites 
of our first legislators, who took all imaginable care in 
ascertaining the right, and directing the disposition of 
such property as they imagined to be lasting, and which 
would answer to posterity the trouble and pains that their 
ancestors employed about them: but at the same time 
entertained a very low and contemptuous opinion of all 
personal estate ; which they regarded as only a transient 
commodity. The amount of it indeed was comparatively 
very trifling during the scarcity of money, and the igno- 
rance of luxurious refinements, which prevailed in the 
feudal ages. Hence it was that a tax of the fifteenth^ 
tenths or sometimes a much larger proportion of all the 
moveables of the subject, was frequently laid without 
scruple ; and is mentioned with much unconcern by our 
antient historians, though now it would justly alanii our 
opulent merchants and stockholders. And hence likewise 
may be derived the frequent forfeitures inflicted by the 
common law of all a man’s goods and chattel?, for mis- 
behaviour and inadvertencies that at present hardly seem 
to have deserved so severe a punishment (d). Our antient 
law books, which are founded on the feudal provisions, do 
not therefore often condescend to regulate personal pro- 
perty. There is not a chapter in Britton or in the Mirrour 
that can fairly be referred to this head ; and the little that 
is to bo found in (xlanvil, Bracton and Fleta, seems prin- 
cipally borrowed from the civilians. But in modem times, 
since the introduction and extension of trade and com- 
merce, which are entirely occupied in this species of 

(rf) It will be borne in niind, that, the present law on this subject, 
when Blackstone wrote, the law of vide sup. vol. i. p. 443. 
forfeiture was veiy sevei'e. As to 



4 BK. II. RIGHTS OF PROPERTY. — PT. II. THINGS PERSONAL. 


[property, have greatly augmented its quality and value, 
we have learned to conceive different ideas of it. Our 
courts now regard a man’s personalty in a light nearly, if 
not quite, equal to his realty ; and have adopted a more 
enlarged and less technical mode of considering the one 
than the other, frequently drawn from the rules which they 
found already established by the Roman law, wherever 
those rules appeared to be well grounded, and apposite to 
the case in question ; but principally from reason and con- 
venience, adapted to the circumstances of the times. 

Moveables consist, in the first place, of inanimate things, 
as goods, plate, money, jewels, implements of war, garments 
and the like ; or vegetable productions, as the fruit or other 
parts of a plant, when severed from the body of it, or the 
whole plant itself when severed from the ground. And 
these require, for the present, no particular remark. But 
under the same division of moveables we have also to 
arrange animals — which have in themselves a principle and 
power of motion, and (unless particularly confined) can 
convey themselves from one part of the world to another. 
And as to these, there is a great difference made with 
respect to their several classes, not only in our law, but in 
the law of nature and of all civilized nations. 

They are distinguished, then, into such as are domita: 
and such as are /t'jw naturw ; some being of a tame, and 
others of a wild disposition. In such as are of a nature 
tame and domestic — as horses, kine, sheep, poultry, and 
the like — a man may have as absolute a property as in 
any inanimate beings ; as they continue perpetually in his 
occupation, and will not stray from his house or person, 
imless by accident or fraudulent enticement, in either of 
which cases the owner does not lose his property in them.] 
But with animals fer^ naturoi^ the case is different. These 
are, generally speaking, not the subjects of absolute pro- 
perty, at least while living (e). Yet, under certain cir- 

(/-) Soo Ilttnnum v. Mockett, 2 Law Rop., 1 C. C. R. 316; Reg. 

R. & f;. 93J ; R..;». r. Townloy, r. Ifoncl, ib., .3 Q. B. D. 131. 
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oumstances, a man may be invested with a qualified or 
special property in them, and this either per industriam, 
propier impotentiam^ ox propter privilecjium. 


1. [Such a property may arise in ])er indmtriam 
-by reclaiming and making them tame by art, industry 
and education ; or by so confining them that they cannot 
escape and use their natural liberty (/). And some writers 
have ranked all the domestic animals we have mentioned 
under the head of animals fierce naturae^ apprehending none 
to be originally and naturally tame, but only made so by 
art and custom, as horses, swine and other cattle : which, 
if originally left to themselves, would have chosen to rove 
up and down seeking their food at large, and are only 
made domestic by use and familiarity ; and are, therefore, 
(say they,) called manHxieta^ quasi manui assueta. But 
however well this notion may be founded, abstractedly 
considered, our law apprehends the most obvious distinc- 
tion to be between such animals as we see generally tame, 
and seldom, if ever, found wandering at large, that is to 
say, animals domitce naiurce; and such creatures as are 
usually found at liberty, which are therefore supposed to 
be more emphatically fierce naiurce : though it may happen 
that the latter shall be sometimes tamed and confined by 
the art and industry of man; as in the case of deer in 
a park, hares or rabbits in an inclosed warren, doves in 
a dove-house, pheasants or partridges in a mew, hawks that 
jaxe fed and commanded by their owner, fish in a private 
pond, bees when hived, and the like 


(/) Vide post, p. ik 
{g) Blackstone (vol. ii. p. 392) 
remarks, that the property in bees, 
which are fer(c naturcr^ arises only 
by reason of their reclamation or 
hiving, and that this is so both in the 
civil law (see Puff. 1. iv. c. C, s. 5 ; 
Inst. ii. 1, 14) and also according 
to our own Bracton (L. ii, c. 1, s. 3). 


He adds : ‘ ‘ though a swarm lights 
“upon my tree, I have no more 
“ property in them till I have hived 
“them, than I have in the birds 
“ which make tlieir nests thereon ; 
“and therefore if another hives 
‘ ‘ them, he shall be their proprietor ; 
“ but a swarm which fly from and 
“ out of my hive are mine, so long 
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To what has been said, it may be useful to add the 
observation, that though animals fer(B naturce may thus 
become the subject of a qualified property, either by 
being simply kept in confinement on a man’s estate, as 
in the case of deer kept in a park, — or by being actually 
reclaimed and domesticated, as in the instance of a tame 
pigeon, — yet in the former case they do not fall properly 
under the description of things or chattels personal, but 
are accessory to and partake of the nature of the realty ; 
and therefore, if the owner die seised of an estate of 
inheritance in the land without having disposed of it by 
will, they will, as a general rule, descend with the inherit- 
ance to the heir, instead of belonging to the personal 
representatives of the deceased (//). [Moreover it is 
material to remark, with respect to all animals ferce 
naturce, that they are no longer the property of a man 
than while they continue in his keeping or actual posses- 
sion : but if at any time they regain their natural liberty, 
his property in them instantly ceases ; unless indeed they 
have the animum rerertendi — which is only to be known by 
their usual custom of returning (/), — or unless instantly 
pursued by the owner, for during such pursuit his property 
remains (/<:).] On the other hand, however, a property of 

as I can keep tliem in sight and p. 672.) 

** have power to pursue them ; and (A) Co. Litt. 8 ; Case of Swans, 
‘‘in these circumstances no one 7 Rep. 17 b; 2 Bl. Com. 428; Toll. 
“ else is entitled to take them. Exors. 192. It has been hold, 
“But it hath been also said, that however, as to deer^ that they are 
“ with us the only ownership in capable of being so thoroughly re- 
“ bees is ratione soU^ and the Charta claimed as to pass to the executors, 
“de Eoresta, which allows every as personal property. (See Morgan 
“ freeman to be entitled to the honey v. Abergavenny, 8 C. B. 768.) 
“found within his own woods, (i) Bract. 1. ii. c. 1; Case of 
“ affords great countenance to this Swans, 7 Rep, 15 (b). This doc- 

“•doctrine, — 'vdz., that a qualified trine of the animus revertendi is 
“ property may be had in bees, in borrowed, as Blaokstone (vol. ii. 
“ consideration of the property of p. 392) remarks, from the civil 
“ the soil whereon they arc found.’’ law. (See Inst, ii 1,* 15.) 

(Bro. Ab. tit. Propertie, 43 Edw. 3, (A*) 2 BI. Com. 392. 

c. 24 ; 9 Hen. 3, c. 13, sup. vol. i. 
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this description is protected, while it lasts, by law ; so that 
an action will lie against any man who detains any 
anifnals force naturce from the owner for the time being, or 
who unlawfully destroys them {1). It is also penal to steal 
those animals force naturce^ which, being fit for the food or 
service of man (;n), are either tame and known by the thief 
to be so, or are so confined that the owner can take them 
whenever he pleases {n). At common law, indeed, no 
larceny could be committed in respect of animals kept 
only for pleasure, curiosity or whim — amongst which it 
classed dogs and singing birds (o) ; but, by modem legis- 
lation, efl&cient protection is given to property in all species 
of confined animals (/;). 

2. [There may also be a qualified property in animals 
force naturce, proptor impotontiam, on account of their own 
inability. Thus, where hawks, herons, or other birds build 
in my trees, or coneys or other creatures naturce make 
their nests or burrows in my land, and have young ones 
there ; — here I have a qualified property in those young 
ones till such time as they can fly or run away, and then 

(/) Bro. Abr. Trespass, 407. swans ; only that these were sus- 

(;«) Blackstone (vol. ii. p. 394) pended by the beak instead of the 
informs us that among* our elder tail. As to stealing hatcksy see 1 

ancestors, the antient Britons, cats Hale, P. C. 512 ; 1 Hawk. P. C. 

were looked upon as creatures of 38. As to ferrets^ see 7 East, P.O. 

intrinsic value ; and that the killing 614; 1 Chit. Pr. of Law, p. 18, 

one was a grievous crime, and sub- n. (::). 

jected the offender to a fine ; esjie- (;/) 1 Hale, P. C. ubi sup. ; 2 Bl. 

cially if it belonged to the royal Com. 390; Hawk. b. i. c. 33, 8.26. 

•household and was the cast os Jiorrei As to a stock of bees, see Tibbs v. 

regii ; in which case there was a very Smith, T. Raym. 33 ; and Hannam 

peculiar forfeiture ; for in such case r. Mockett, 2 Bam. & Cmss. p. 944. 

stmma cauda suspendatury ((>) See 2 Bl. Com. 394; Lamb. 
‘‘ capxie arcam aitingentCy ct in earn Eiren. 275 ; R. r. Robinson, 28 

grana tritici effundantury tisqiie^ L. J. (M. C.) 58. 

“ dum summ'itas catidw trltico coope^ {p) As to stealing animals not 

‘‘ riatur,^' (Wotton, LL. Wall. the subject of larceny at the com- 
1. 3, c. 5, s. 5.) Blackstone adds mon law, but ordinarily kept in 
that, according to Sir E. Coke (7 a state of confinement, vide post, 
Rop. 156), there was antiently a bk, \i, 
similar amercement for stealing 
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[my property expires (g'). For here the law vests a pro- 
perty in the owner of the land in respect of the young, in 
the same manner as it does of the parents, if reclaimed 
and confined : for these cannot, through weakness, any 
more than the others through restraint, use their natural 
liberty, and forsake him. 

3. A man, lastly, may have a qualified property in ani- 
mals natiim, propter privilcgium ; that is, he may have 
the privilege of hunting, taking and killing certain animals 
/e 7 '(B naturcB, in exclusion of other persons. Here he has a 
transient property in these animals (usually called game), 
so long as they continue within his liberty (r), and may 
restrain any stranger from taking them therein ; but the 
instant they depart into another liberty, this qualified pro- 
perty ceases.] The nature of this privilege is more fully 
explained in other parts of this work (s). 

We must, however, further remark, that just as things 
real comprise not only the land itself, but also such incor- 
poreal rights as issue out of or are connected with it {t) ; 
so things personal include not only those tangible subjects 
of property which are capable of locomotion, but also the 
incorporeal rights or interests which may grow out of or be 
incident to them. This class (to which, without impro- 
priety, may be assigned the term of incorporeal chatteh) 
comprehends, among other species, patent right, or the 
exclusive privilege of selling and publishing particular 
contrivances of art : and copyright, or the exclusive privi- 
lege of selling and publishing particular works of literature 
— subjects to which we shall advert with more particularity 
hereafter («). 

Things (or chattels) personal being thus distinguished 

(9) Charta de Furesta, 25£d«r. 1, Mod. 376; 12 Mod. 144. 
c. 13. See per Willes, J., in Blades (») Vide sup. vol. i. p. 668, et 

V. Higgs, 12 C. B,, N. S. p. 604. post, p. 18. 

(r) Child V. Greenhill, Cro. Car. (<) Vide sup. vol. i. pp. 170, 670. 

664 ; Mar. 48; Sutton r. Moody, 6 («) Vide post, p. 24. 
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and distributed, it may be proper to consider, first, the 
nature of that property, or dominion to which they are 
liable ; and, secondly, the title to that property, or how it 
may be lost and acquired. To the first of these subjects 
we propose, therefore, to devote the remainder of the 
present chapter. 

Property in chattels personal may be either in possession^ 
or else in action. Property in possession is where a man 
has the enjoyment, either actual or constructive, of the 
thing or chattel ; and is divided into two sorts, an absolute 
and a qualified property : the former being where a man is 
fully and completely the proprietor of the thing, the latter 
where his ownership is of a special or limited kind ; and 
that either in reference to the peculiar circumstances of the 
subject-matter, it not being capable of being under the 
absolute dominion of any proprietor, — or on account of 
the peculiar circumstances of the owner, though the thing 
itself is very capable of absolute ownership. Of qualified 
or special property in the former sense of the term, — as 
exemplified in the case of animals naturwy — we have 

already spoken. [In the latter sense, it may be illustrated 
by the case of bailment, or delivery of goods to another 
person for a particular use, as to a carrier to convey to 
London, to an innkeeper to secure in his inn, or the like ; 
— here there is no absolute property in either the bailor or 
the bailee, the person delivering or him to whom it is de- 
livered : — for the bailor hath only the right, and not the 
immediate possession — the bailee hath the possession and 
only a temporary right ; but it is a qualified property in 
them both; an(^ each of them is entitled to an action 
against any stranger by whom the goods are wrongfully 
damaged or taken away ; the bailee on account of his 
immediate possession, the bailor on account of his general 
ownership (a;).] The same may be said of the case where 
goods are acquired hj finding. The finder has a special 


(j ) 2 Saund. 47 b. 
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property ; defeasible, it is true, upon discovery of the right 
owner, but in the meantime valid against the rest of the 
world (y). On the other hand, a servant who has the 
care of his master’s goods and chattels — as a butler of 
plate, a shepherd of sheep, and the like — has not any pro- 
perty or possession either absolute or qualified ; but only a 
mere charge or oversight, and his master’s property remains 
absolute (s). It may be observed, that when goods are 
distrained for rent, no property, special or otherwise, is 
acquired in them by the party distraining or seizing; but 
they remain in custodid ler/is until sold, or otherwise law- 
fully disposed of, and in the meantime the property of the 
original owner remains in him unaltered («) : though, on 
the other liand, if goods be taken in execution to satisfy a 
judgment, the sheriff or other ofiicer executing the process 
has a special 2>roperty in them during the interval between 
the seizure and the actual sale (h). 

Ilaving thus considered the divisions of proj^erty in 
possession, we will luoceod next to take a short view of the 
nature of property in action ; which is wliere a man has 
not the enjoyment (either actual or constructive) of the 
thing in question, but merely a right to recover it by 
action ; from whence the thing so recoverable is called a 
thing (or c/iose) in action. Thus money due on a bond is 
a chose in action, for a right to claim the money vests 
whenever it becomes jjayable ; but there is no possession, 
till recovered by course of law, unless payment be first 
voluntarily made. [And so, if a man 2>romise or covenant 
with me to do any act, and fail in it, whereby I suffer 
damage, the recompense for this damage is a chose in action ; 
for though a right to some recompense vests in me at the 
time of damage done, yet what and how large such recom- 
pense shall be, can only be ascertained by law, and pos- 

(y) Armory v. Delamirie, Str. 505, {b) Wilbraham v. Snow, 2 Sauud. 

(z) 3 Inst. 108. 47 ; Giles v. Grover, 9 Bing. 128 ; 

(a) 2 Saund. by Wms. & Pat. and see Ex parto Abbott, in re 

47, n. {<). Gourlay, 15 Oh. Div. 447. 
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[session can only be given me by legal judgment and exe- 
cution (c). A chose in aciiony then, is a thing rather in 
potentid than in esse ; though the owner may have as ab- 
solute a property in, and be as well entitled to, such things 
in action, as to things in possession.] 

Property in chattels personal is also subject, whether it 
be in possession or in action, to distinctions which regard 
the quantity of interest. For a man may have the total 
property or entire dominion of a chattel, analogous in 
some respects to the fee simple in a real estate (c?) ; or he 
may be the owner of it for life, or for years only (e). 
Personal chattels also, like land, are subject to distinctions 
with respect to the time of enjoyment and the number of 
the owners; and on these two latter points it may be 
desirable to enlarge a little, before the conclusion of the 
chapter. 

[First, as to the time of enjoyment. By the rules of the 
antient common law, there could be no future property to 
take place in expectancy created in personal goods and 
chattels, because being things transitory, and by many 
accidents subject to be lost, destroyed or otherwise im- 
paired, and the exigencies of trade requiring also a fre- 
quent circulation thereof, it "would occasion — as it was 
thought — perpetual suits and quarrels, and put a stop to 

(c) According to Blackstone, (vol. former of all those incidents which 
ii. p. 397,) “ All property in action result from the doctrine of tmurej 
“depends entirely upon contract^ as explained in our first volume. 

•“ either express or implied.” But (<) But if a chattel personal be 
it has been justly remarked, that given by deed or will to A. and the 

the term chose in actiqfx has a more heirs of his body^ the total property 

extensive application, and extends is vested in A., and the remainders 

to the right to recover damages for over take no effect ; for there can be 

a wrong ^ independently of any con- no estate tail in a personal chattel, 

tract between the parties. (1 Chit. (Seale r. Seale, 1 P. Wms. 290 ; 2 

Pract. Law, p. 99, n.) BL Com. 398. See also, Leven- 

{d) One remarkable difference, thorpe Ashbie, Boll’s Abr. 831, 

however, between jiroperty in chat- pi. 1; Holloway r. Webber, Law 

tels personal and property in real Rep., 6 Eq. C.i. 523.) 
estate, consists in the absence in the 
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[the freedom of commerce, if such limitation in remainder 
were generally tolerated and allowed. But yet in last 
wills and testaments such limitations of personal goods 
and chattels in remainder, after a bequest for life, were 
permitted (/) ; though originally that indulgence was only 
shown when merely the of the goods, and not the 
goods themselves, was given to the first legatee (y) ; the 
property being supposed to continue all the time in the 
executor of the testator. But now these distinctions are 
disregarded (A) ; and therefore if a man, either by deed 
or will, limits his books or furniture to A. for life, with 
remainder over to B., this remainder is good(/).] Per- 
sonal chattels, however, cannot by any method be rendered 
unalienable beyond the period prescribed by the law 
against perpetuity, which applies to personalty as well as 
to real estate (/) ; and they also fall equally with real 
estate within the provisions of 39 & 40 Greo. III. c. 98 ; 
the general effect of which is (we may remember) to in- 
validate all directions, whether by will or other instrument, 
for the accumulation of the annual produce of property for 
any longer period than the life of the settlor, and twenty- 
one years after the death of the settlor or testator (/). 

In every case it is obvious that the interest of the party 
in remainder, in personal chattels, is in its nature pre- 
carious. But if the tenant for life should begin to injure 
the property, he may be restrained on application made 
to the chancery division of the High Court of Justice, and 
such further remedy obtained as the nature of the case 
may require (m). 

(/) Upvrell V. Halsey, 1 P. Wms. ridge’s Blacktitone, vol. i. p. 398 ; 

662. Feame, Cent. Hem. p. 402. 

(g) Mar. 106. {k) Co. Litt. by Harg. 20 a, n. 

(A) 2 Freem. 206; Handall v. (5); Gilb. Us. by Sugd. 121, n. (4); 
Bussell, 3 Meriv. 195; 2 Eoper, 2 Bop. Leg. 390. As to perpetuity, 
Leg. 393. vide sup. vol. i. p. 556. 

(t) It seems open to doubt, how- (/) Vide sup. vol. i. p. 567. 

ever, whether a limitation by deed (w) See Feame, Cont. Bern. p. 

would be valid at law without the 406. 
intervention of trustees ; see Cole- 
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Next, as to the number of owners. Things personal, as 
well as things real, may belong to their owners, not only 
in severalty, hut also in joint tenancy and in common. 
They cannot, indeed, he vested in coparcenary, because 
they do not descend from the ancestor to the heir^ which is 
necessary to constitute coparceners, hut, (in case of intes- 
tacy of a sole owner,) devolve to his administrator, to he 
hy him distributed — though subject to the claims of 
creditors — among the next of kin. But they otherwise 
follow, in general, the same rules as things real, in re- 
ference to those modifications of estate which regard the 
number of owners. [Thus, if a horse or other personal 
chattel be given to two or more absolutely, they are 
joints tenants thereof ; and unless the jointure be severed, 
the same doctrine of survivorship shall take place as in 
estates of lands and tenements (») ; and in like manner 
if the jointure be severed, as by either of them selling his 
share, the vendee and the remaining part-owner shall be 
tenants in common, without (my jus acorsrendi or survivor- 
ship (o) ; and so also if 100/. be given by will to two or 
more, equally to be divided between them, this makes them 
tenants in common (i?), as we have formerly seen the same 
words to have done in regard to a devise of real estate (y). 
But (as an instance, on the other hand, of the failure of 
the analogy of things personal to things real in regard 
to joint tenancy) it is proper to remark, that, for the 
encouragement of husbandry and trade, it is held that 
stock on a farm, though occupied jointly, and also stock 
'used in a joint undertaking by way of partnership in 
trade, shall always be considered as common, and not as 
joint property, and there shall be no survivorship there- 
in (r).] 

It remains to add that, as in the case of things real, so 

(«) Litt. s. 281 ; Shore r. Bil- (j) Vide sop. vol. i. p. 353. 

lingsly, 1 Vem. 482. (r) See Buckley r. Barber, 6 

(o) Litt. 8. 321. Exch. 169. 

(jo) 1 Eq. Ca. Ab. 292. 
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in that of things personal, the legal property may he vested 
in one man, to the use of or in trust for another ; whose 
interest, as being that of the beneficial and substantial 
owner, will be recognized and protected in equity. But 
as regards things personal, this division of the ownership 
is less frequent than in things real (the legal interest 
being, in general, also the beneficial one) ; and they arc 
in no instance affected by the Statute of Uses, or by any 
of its attendant learning. 



( 15 ) 


CHAPTEE II. 

OF TITLE TO THINGS PERSONAL — AND FIRST OF 
TITLE BY OrCUl’ANCY. 


We axe next to consider the title to things personal, or the 
various means of acquiring and of losing such property as 
may be had therein («) ; both which considerations of gain 
and loss shall be blended together in one and the same 
view, — as was done in our observations upon real property, 
since it is, for the most part, impossible to contemplate the 
one without contemplating the other also. And the means 
which we shall have occasion to consider, under this division 
of the work, are six. 1. By occupancy. 2. By invention. 
3. By gift and assignment. 4. By contract. 5. By bank- 
ruptcy. 6. By will and administration {h ) . 

[And, first, a property in goods and chattels may be 
acquired by occupancy; which, we have more than once 
remarked, was the original and only primitive method 
of acquiring any property at all ; but has since been re- 
strained and abridged by the positive law of society, in 
order to maintain peace and harmony among mankind (r). 
For this puiqiose, gifts and contracts, testaments, legacies 
* and administrations, have been introduced and countenanced 
by the laws of England, in order to transfer and continue 
that property an& possession in things personal, which has 


[ft) Vide sup. p. 9. 

(/;) Blackstone (vol. ii. p. 400) 
enumerates six others, viz., title by 
prerogatirey by forfeiture^ by custom^ 
by euecession^ by marriage^ and by 
judgment ; but these, being* only of 


an incidental description, seem to 
belong more naturally to other 
general heads, under 'which they 
will be found in this work. 

(c) Sup. vol. I. pp, 154, 449. 
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[once been acquired by the owner ; and where such things 
are found without any other owner, they for the most part 
belong to the sovereign, by virtue of the royal prerogative ; 
except in some few instances, wherein the original and 
natural right of occupancy is still permitted to subsist, and 
which we are now to consider. 

1. Thus in the first place it hath been said, that anybody 
may seize to his own use such goods as belong to an alien 
enemy (r/). For such enemies, not being looked upon as 
members of our society, are not entitled, during tlieir state 
of enmity, to the benefit or protection of the laws; and 
therefore every man that has opportunity is permitted to 
seize upon their chattels without being compelled, as in 
other cases, to make restitution or satisfaction to the owner. 
But this, however generally laid down by some of our 
writers, must in reason and justice be restrained to such 
captors as are authorized by the public authority of the 
state residing in the crowm (e) ; and, as regards inland 
seizures, to such goods as are brought into this country 
by an alien enemy, after declaration of war, without a safe- 
conduct or passport. And therefore it hath been holden, 
that w'here a foreigner is resident in England, and after- 
wards a war breaks out between his country and ours, his 
goods are not liable to be seized (,/) ;] and if a contract be 
made writh a foreigner during peace, the right of action 
upon it is not absolutely forfeited by the occurrence of a 
war betw’een his country and ours, but it is simply suspended 
until peace be restored {rj). But where the circumstances of 
the case render the capture from an enemy legal, this title* 
by capture "will sometimes prevail, even against the claim 
of a former British owner, from whom thb goods may have 


{d) Finch, L. 178. As to aliens, 
vide Bup. vol. i. 134, 478; post, 
bk. IV. pt. I. c. II. 

(e) The King v. Williamson, 
Freem. 40 ; Brj^mer r. Atkins, 1 
H. Bl. 189. 


(/) Bro. Ab. tit. Propertie, 38, 
Forfeiture, 67. 

[y) See Antoine v. Mor ahead, 6 
Taunt. 239; Alcenous t\ Nigreu, 
4 Ell. & Bl. 217 ; Clemontson r. 
Blessig, 11 Exch. 135. 
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been previously taken by tbe same enemy. For in such 
cases the law of this country has been adjudged to be, 
that they became vested in the recaptor, unless the re- 
capture be on the same day that they were first taken, 
and the owner before sunset puts in his claim of pro- 
perty (//). [And that doctrine is agreeable to the law of 
nations, as understood in the time of Grotius (i) ; though 
later authorities require that, before such goods become 
the property of the recaptors, they must have been brought 
into port, and have continued a night infra prcesidia in 
a place of safe custody (/.•) : and in order fully to vest 
recaptured goods in the captors, so as to bar the original 
owner, it is also necessary that the vessel should have been 
condemned an prize^ by legal sentence (/).] In addition 
to which we may remark, that as regards ships or goods 
taken and retaken at sea, and in questions arising thereon 
between the original British owner and a British recaptor, 
the law as established by statute now is, that whatever 
period of time may have intervened between the capture 
and the recapture, and whether sentence of condemnation 
shall have been obtained or not, the property must be 
restored to the original owners, on payment of salvage or 
money in lieu of salvage («?). The whole subject, how- 
ever, of acquiring property in things personal by capture 
from an enemy, is in general foreign to the province of 
the ordinary courts of law; and belongs to the juris- 
diction of the Prize Courts a court sitting to determine all 
such questions, under a particular commission from the 
crown (?/). 


[h) 2 PI. Com. 401 ; Bro. Ab. tit. 
Propertie, 38, Forfeiture, 57. 

(i) De Jure B. ac P. 1. 3, c. C, 
B. 3. 

(k) Bl. Com. ubi sup. ; Byukersh. 
Qusest. Jur. Pub. b. 1, c. 4 ; Rocc. 
de Assecur. not. 66. 

(/) See 2 Chit. Bl. 401, n. (4) ; 
1 Rob. Rep. 139 ; 3 ib. 97 ; WU- 
A OL. II. 


son r. Foster, 6 Taunt. 25 ; 1 Kent, 
Com. 97. 

{in) 2 Chit. Bl. ubi sup. cites 2 
Bun-. 1198; 1 Bl. Rep. 27; 43 
Geo. 3, c. 160. 

(«) 3 Bl. Com. 108. See Le 
Caux r. Eden, Doug. 594 ; Elphin- 
stone t’. Bedreechund, Knapp’s Rep. 
316 ; Lord Camden t-. Home, 2 H. 

c 
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2. [Again, with regard to animals natures^ all man- 
kind had, by the original grant of the Creator, a right 
to pursue and take any fowl or insect of the air, any fish 
or inhabitant of the waters, and any beast or reptile of the 
field ; and this natural right still continues in every indi- 
vidual, unless so far as it is restrained by the civil laws of 
the country (o).] By the laws of this realm, accordingly, 
all persons may, on their own lands, or in the seas, in 
general exercise this right. And when a man has once 
seized animals of this description, they become, if re- 
claimed or confined, (according to the doctrine laid down 
in a former chapter,) his qualified property, or, if dead, 
ahsolutcly his own ; so that to steal them, or otherwise 
invade his property therein, is, according to the nature of 
the case, sometimes a criminal offence, sometimes a civil 
injury (;>). 

But in this country, as in many others, the right to take 
animals fem^ natiinv is subject to some quahfication — cer- 
tain restrictions having been imposed by the legislature 
with respect to all sucii animals as fall under the denomi- 
nation of game (q). 

On this subject, there formerly existed (as every reader 
is aware) a system of a severe character, under which none 

Bl. 533; Dobree Napier, 2 Bing. as whale and sturgeon, the taking 

N. C. 781. There arc also tlie fol- of which is, he says, “ the exclu- 

lowing enactment.s connected with sive right of the prince.” It may 
this subject : — 3 k 4 Viet. c. 65, be noticed here that it has recently 
ss. 22, 23 ; G & 7 Viet. c. 38, r. 2 ; been thought expedient to protect 
and 27 & 28 Viet. c. 25, “ An Act sea hb'ds and certain other wild binds 
for regulating Naval Piizo of from wholesale destruction, by im- 
War.” See also post, bk. v. cc. v., posing restrictions upon the times 
xin. As to the course of proceed- during which they or their eggs 

ings in a prize court, see 3 Chit. may be taken. (See 32 & 33 Viet. 

Commercial Law, 608 — 618. c. 17 ; 35 & 36 Viet. c. 78 ; 39 & 40 

(o) 2 Bl. Com. 403. Viet. c. 29; 43 & 44 Viet. c. 35 ; 

{p) Vide sup. p. 5. and 44 & 45 Viet. c. 51 ; Whitc- 

{q) Other exeexitions to the gene- head v. Smithers, Law Rej)., 2 C. 

ral right of cha.se are noticed by P. D. 552 ; and see also 44 & 45 

Blackstone^ubi sui).); particularly Viet. e. 11. 
with regard io certain royal fish, 
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were permitted to take or sell game unless duly qualified 
in respect of property ; and the ordinary qualification was 
the ownership of lands or tenements in possession, for an 
estate of inheritance, of the yearly value of 100/. ; or for 
life, or ninety-nine years or upwards, of the yearly value 
of 150/. (r). This restraint as to qualification was imposed 
chiefly for the jireservation of the different species of game, 
and for the prevention of idleness and dissipation in the 
lower ranks of the people ; and with the same view, and 
also for the benefit of the revenue, it was, moreover, made 
necessary for sportsmen to take out a yearly game certi~ 
ficate, attesting the payment by them of a certain amount 
of duty. The principle of requiring the possession of any 
estate as a qualification for the pursuit of game, has now 
however been abandoned. For the Qualifieation Act (22 
& 23 Car. II. c. 25), as well as almost all other statutes 
in force relating to game, were repealed by 1 & 2 Will. 
IV. c. 32 ; by which Act it was provided in substance, 
that the right to kill game upon any land shall be vested 
ratio}ie aoU in the owners of such land (mere occupiers 
of short terms excepted), or in any person who may have 
their grant or permission for the puiqiose (s). But it is 
still considered expedient to reeruit the public revenue from 
this source : and the statute of 1 & 2 Will. IV. c. 32, and 
the 23 & 24 Viet. c. 90 (the Came Acts now in force), require, 
therefore, all persons kilKng, taking or pursuing game to 
take out a yearly excise licence — which stands in the place 
of the former game certificate (/) ; and also require persons, 
who (having no such licence) deal in game, to take out an 


{>■) 22 & 23 Car. 2, *c. 25. A 
person might also have been quali- 
fied as being the son and heir ap- 
parent of an esquire or other person 
of higher degree, or as the game- 
keei>er of the lord or lady of a 
manor, or as the owner or keeper 
of a forest, park, chase, or warren. 
W 1 & 2 Will. *1, c. 32, ss. 7 -17. 


(/) Ib. s. 23 ; 23 & 24 Viet. c. 
90, s. 4. It may be observed that 
by 33 & 34 Viet. c. 57, an excise 
licenee of 10^. was imposed on every 
person using or carrging a gun. But 
from this necessity any person, 
having at the time a valid licence 
or certificate to kill game, was ex^ 
empted. (Sect. 7.) 
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exoise licence for this latter purpose (m). There are also 
many penal provisions intended for the better preservation 
of game («), and for the protection of the landowner from 
poaching (whether by night or otherwise), and generally 
from unlawful trespasses in sporting (//). It is to be 
remarked, that, under these Acts, “ game ” is defined as in- 
cluding hares, pheasants, partridges, grouse, heath or moor 
game, black game and bustards (;:) ; tliough some of their 
provisions are also directed to deer, woodcocks, snipes, 
quads, landi’ails, and rabbits («). AVith regal’d to haresj 
there are also some special provisions contained in 11 & 12 
Viet. c. 29, and 2-3 & 24 A^ict. c. 90, it being provided 
therein that, in the absence of special agreement to a con- 
trary effect, any occupier of inclosed lands, or any owner 
thereof with the rig] it of killing game thereon, — may kdl 
hares on such land, without an excise licence ; and that 
such licence need not in any case be obtained by one who 
pursues hares wdth greyhounds, beagles or other hounds {h). 
Nor need any licence be obtained by a person who is merely 
assisting another in the pursuit of game (whether hares or 
any other species) which his employer is duly licensed to 
kill {(■). Also, by the Ground Game Act (43 & 44 Viet, 
c. 47), the right of the occupier to kill ground game {scil. 
hares and rabbits) concurrently with the landowner or 
other person entitled under him to such game is made a 
right inseparable from his occupation, and he cannot con- 
tract himself out of the Act ; and the occupier is exempt 


(k) I & 2 wm. 4, c. 32, s. 2o ; 
23 k 21 Viet. c. 00, s. 14. And 
see 24 k 25 Viet. c. 91, s. 17. 

(jt) 1 & 2 Will. 4, c. 32, s.s. 3, 4, 
24. (See Saunders r. Baldy, Law 
Rep., 1 Q. B. 87.) As to poaching, 
see also 25 2G Viet. c. 114; Brown 
v, Turner, 13C.B.,N. >S.485; Lvans 
V. Botterill, 3 B. & Smith, 787 ; Hall 
r. Knox, 4 B. ik Sinitli, 515. 

[l/) 1 k 2 Will. 4, e. 32, s. 30 et 


seq. As to these provisions, see 
The Queen r. Pratt, 4 FAl. & Bl. 
SCO ; Osbohd r. Meadows, 12 C. B., 
N. S. 10 ; Sjiicor r.Baniard, 1 E. & 
E. 748; Cornwell r. Sanders, 3 B, 
k Smith, 200. 

{z) 1 k 2 Will. 4, c. 32, 8. 2. 

{a) Sects. 31, 32; 23 & 24 Viet, 
c. 90, SH. 4, 5. 

(5) 11 & 12 Viet. c. 29, R. 5. 

[cj 23 k 24 Viet. c. 90, s. 4. 
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from the necessity of procuring any licence to kill such 
game. 

As to the law regulative of the pursuit of animals in the 
chase (the ordinary means of acquiring them by occupancy), 
certain distinctions have been laid down {d). If a man 
starts any such animal on his oami ground, and follows it 
into another’s, and kills it there, the property remains in 
himself (<?) ; but if (being a trespasser) he starts it on 
another’s land, and kills it there, the property belongs 
to him in whoso ground it was killed (/) ; and this, even 
though tlie trespasser may have sold the dead game to 
a third person (</). Again, if it be started by a stranger 
in one man’s chase or free warren, and hunted into another 
liberty, the property (it is said) continues in the owner of 
the chase or waiTcn (//). These distinctions seem to show, 
that in general the property is acquired by the seizure or 
occuj)ancy, though that cannot prevail against the better 
claim of him in whose grounds the animal is both killed 
and started (and who therefore may be said to be entitled 
rationc soli ) ; or of him who has already a qualified pro- 
perty in it, rationc j^rii'ilcgii. 

3. [The doctrine of property arising from accession is 
also grounded on the right of oecui^auey. By the Bom an 
law, if any given corporeal substance received afterwards 
an accession by natural or by artificial means, — as by the 
growth of vegetables, the pregnancy of animals, the em- 
broidering of cloth, or the conversion of wood or metal 
iijto vessels and utensils, — the original owner of the thing 
was entitled to the property of it under such its state of 
improvement (<) ; but if the thing itself by such operation 


(^) See 2 Bl. Com. 419. 

{e) Sec Keblc r. Ilickriugill, 11 
Mod. To ; Sutton r. Moody, Lord 
Raym. 251 ; 12 Mod. 145 ; 2 Salk. 
556; 3 Salk. 290; Comb. 458. 

(/) Sutton r. Moody, ubi sup. 


{ff) See Blades i\ Higgs, 11 H. of 
L. Cas. 621. 

(Zf) See Sutton r. Moody, ubi 
sup. ; Churchward t\ Studdy, 14 
East, 249. 

{i) Inst. 2, 1, 25, 26, 31 ; Ff. 6, 
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[was changed into a different species, — as hy making wine, 
oil or bread out of another’s grapes, olives or wheat, — it 
belonged to the new operator, who was only to make a 
satisfaction to the former proprietor for the materials 
which he had so converted {j)> And these doctrines are 
implicitly copied and adopted by our Bracton (/«;), and 
have since been confirmed by many resolutions of the 
courts (/). With respect to accession by breeding from 
animals, in particular, it has been held, that of all tame 
and domestic animals the brood belongs to the owner 
of the dam or mother ; the English law thus agreeing 
with the civil, that partus sequilur ventrem in the brute 
creation, though for the most part, in the human species, 
it disallows that maxim. And therefore in the laws of 
England (w?) as well as of Home (;?), “ si equam meam eqiiiis 
tuns qJt'a^gaantem fecerity non est tuiim sed mcuni quod nahim 
cst” And for this Puffendorf gives a sensible reason (o), 
not only because the male is frequently unknown, but also 
because the dam, duiing the time of her pregnancy, is 
almost wholly useless to the proprietor, and must be main- 
tained with greater expense and care : wherefore, as the 
owner is a loser by her pregnancy, he ought to be the 
gainer by her brood. An exception to this rule obtains 
in the case of swans, for the young cygnets belong equally 
to the respective owners of the cock and ben bird (j!>). 
But here the reason of the general rule ceases, and cessante 
ratione cessut et ip>sa lex ; for the male is well known by 
his constant association with the female ; and for the 
same reason, the owner of the one doth not suffer more 
disadvantage during the time of pregnancy and nurture, 
than the owner of the other {q). 

4. To the same general head belongs also the case of 


(i) Inst. 2, 1. 

{k) L. 2, c. 2. 

•(/) See Year Books, 5 Hen. 7, 15 ; 
12 Hen. 8, 10; Bro. Ab. Propertie, 
23 ; Moore, 20 ; Poj)ham, 38. 


[m) Bro. Ab. Propertie, 29. 

(«) Ff. 6, 1, 6. 

(o) He J. N. & G. 1. 4, c. 7. 

[p) Case of Swans, 7 Rep. 17. 
(y) 2 Bl. Com. 390, 391. 
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[confusion of goods : whioli arises where those of two persons 
become so intermixed that the several portions can be no 
longer distinguished; and here the English law partly 
agrees with and partly differs from the civil. If the 
intermixture be by consent, it seems that, in both laws, 
the proprietors have an interest in common, in proportion 
to their respective shares (r). But if a man should wil- 
fully intermix his money, corn or hay, witli that of 
another man, without his approbation or knowledge; or 
cast gold, in like manner, into another’s melting-pot or 
crucible ; the civil law, though it gave the sole property 
of the whole to him who had not interfered with the 
mixture, yet allowed a satisfaction to the other, for what 
he so improvidently lost. But our law, to guard against 
fraud, gives the entire property, without any account, 
to him whoso original dominion is invaded, and en- 
deavoured to be rendered uncertain, without his own 
consent («).] It is to be observed, however, that this rule 
applies only to cases where the confusion is such, as to 
create a dilRculty in the subsequent apportionment of the 
respective shares. For if the goods continue to be dis- 
tinguishable, as in the instance of articles of furniture 
thrown together, the confusion makes no alteration in the 
property {t) . And the case is the same where the quality 
of the articles is uniform, and the original quantities 
known ; for under such circumstances the party by whose 
act the confusion took place, would still be entitled (as it , 

seems) to claim his proper quantity (;r). 

• 

(r) Inst. 2, 1, 27, 28; 2 Bl. Com. Hale, P. C. 513 ; Colwill v. Reeves, 
405. See the observations of the 2 Camp. 676. 

court in Buckley v. Gross, 3 B. & (i) ColT^ill v. Reeves, ubi sup. 

Smith, 666. («) 2 Kent’s Com. 298 ; Lupton 

(s) See Ward v. Ayre, Cro. Jac. v. Wliite, 15 Ves. 442. 

366 ; 2 Bulst. 323, S. C.; Poph. 38; 1 
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CHAPTER III. 

OF TITLE BY INTENTION. 


It was noticed in a former chapter, that there are a sort 
of chattels that may he termed incorporeal, and that 
among these are to he included patent rights and copy- 
rights (a). To these, as very important in their character, 
we now propose to refer with greater particularity; and 
as they both are founded on the same title, viz. that of 
invention, or the original conception of genius, they may 
with propriety he considered together, within the compass 
of the same chapter. 

I. By a “ patent right” we are to understand a privilege 
granted hy the crown to the first inventor of any new 
contrivance in the manufactures, that he alone shall he 
entitled, during a limited period, to henefit hy his own 
invention. It is so called, because the instrument, hy 
which it is bestowed, is always in the form of Icttcrs- 
'patent^ whieli is the established mode of royal grant (^»). 
To confer, indeed, on any individual the exclusive right 
of carrying on a particular trade or manufacture is, in 
general, beyond the lawful bounds of the royal preroga- 
tive. Such a grant amounted, at common law, to what 
was termed a monopoly (c) ; and was’ declared by the 
Statute of Monopolies, 21 Jac. I. c. 3, to be “ altogether 
“contrary to the laws of this realm.” But an exception 
was always made in favour of inventors of imc manufac- 

(«) Vide suj). j). 8. c. xv. 

(i) As to royal gruuts in general, {c) 3 lust. 181; ct vide post, bk 
vide sup. vol. i. p. G21 ; post, bk. v. vi. c. xi. 
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tures, because, with regard to them, grants of exclusive 
privilege for a reasonable period, while they tended to 
encourage useful ingenuity, encroached on no right of 
which others were already in possession {d). In accord- 
ance with which principle of the common law, the statute 
of James proceeded to except from its general declaration 
against monopolies all letters-patent for the term of fourteen 
years or under, by which the privilege of sole working or 
making any new manufactures within this realm, which 
others at the time of granting the letters-patent shall not 
use, shall be granted to the true and first inventor thereof ; 
“ so as they be not contrary to law, nor mischievous to the 
state, nor to the hurt of trade, nor generally inconvenient.” 

Since this statute, no patent right can be valid unless 
it range itself within the terms of the exception above 
referred to ; for whore not within those terms, it neces- 
sarily falls under the general declaration against monopolies 
contained in the Act (c). It results from this considera- 
tion, that no patent right can be legally granted for any 
period longer than fourteen years. It also follows, that 
the subject of a patent must be a “new manufacture 
within this realm,” for such are the terms of the exception. 
And, first, it must be a manufacture, that is, some article 
fabricated by the hand of man (/) ; though a patent may 
be taken out not only for an entire article, but for an ad- 
dition, by way of improvement, to one abeady existing (</). 
The manufacture must also be ncie ; and the statute has 
added to that condition, that it must be such as “ others 
“ at the time of granti^ such letters-patent shall not use.” 
If a be granted for an article already 

, or known or communicated to the public in this 
country — whether the prior use or discovery be known to 

{d) 3 Inst. 184. B. & Aid. 350 ; Comish v. Keene, 

{e) See per Buller, J., Boulton 3 Bing, N. C. 570 ; Kaj v. Mar- 
i’. Bull, 2 H. Bl. 486. shall, 5 Bing. N. C. 492. 

(/) See Hornblower v. Boulton, {g) Hornblower r. Boulton, ubi 
8 T. R. 99 ; Boulton v. Bull, 2 H. sup. ; Crane r. Price, 4 Man. & G. 
Bl. 482 ; The King r. Whoc'ler, 2 580. 
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the patentee or not — the grant will he void (h). But, on 
the other hand, it is suiBoient that it be new tvifhin this 
realm at the time the patent is granted ; and the previous 
notoriety of the article, in a foreign country, is no objec- 
tion to the validity of the patent (?). The grant also can 
be made only to the “ true and first inventor and here 
we may observe as to the word inventor, that it implies 
some exertion of ingenuity, and supposes some difficulty 
surmounted ; so that when the new manufacture is of an 
obvious character, requiring no skill or contrivance for 
its production, it is not a fit subject for protection under a 
patent {k). As to being the trae and Jird inventor, no 
one can claim this character, if it appear that the novelty 
in question was first suggested to him by some other per- 
son in this country (/). Yet, where tlio secret is acquired 
abroad by one who afterwards introduces it into the realm, 
he is considered by the law (for the purpose now under 
consideration) as the true inventor ; for it is immaterial 
whether the benefit bestowed on the public be the result 
of a man’s travel and observation, or the fruit of his 
original genius {m). In the ease of two simultaneous dis- 
coverers, ho who first procures a patent, before the matter 
is made public, is entitled to enjoy the exclusive privilege 
it confers {n). 

The grant of a patent right is not ex dehito justitice, but 
an act of royal favour ; though in a fit case it is never 


{h) See 3 Inst. 184 ; Morgan v. 
Seaward, 2 Mee. & W. 544 ; Stead 
V. Williams, 7 Man. & Gr. 818; 
Sellers v, Dickinson, 5 Exch. 312 ; 
Re Adamson’s Patent, 25 L. J. 
(Ch.) 457 ; Patterson r. Gaslight 
and Coke Company, Law Rop., 3 
App. Ca. 239. 

(i) Beard v. Egerton, 3 C. B. 97. 
By 33 & 34 Viet. c. 27, it has been 
expressly provided that showing an 
invention at any international ex- 
hibition shall not, (within certain 


limits of time,) prejudice the in- 
ventor. 

{k) Walker v. Oongrove, Godson, 
G8, (n.), edit. 1832. 

{1) Lewis* V. Marling, 10 Bam. 
& Ores. 22. See also Marsden v. 
Savillc Street Company, Law Rep., 
3 Ex. D. 203. 

{m) Edgeberry v. Stephens, 2 
Salk. 447 ; Nickels v. Ross, 8 0. B. 
679. 

(«) Godson on Patents, 31. 
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refused. The mode of proceeding to obtain it, is regu- 
lated by certain Acts passed on this subject, the principal 
of which is the 15 & 16 Viet. c. 83 — called “ The Patent 
Law Amendment Act, 1852,” — amended in some of its 
provisions by the 16 & 17 Viet. c. 5, and o. 115 (o). The 
general course of proceeding indicated by these enactments 
is as follows : — An application for the patent is made by 
petition to the crown ; and the allegations of the petition are 
to be supported by a solemn declaration that the petitioner 
is the true and first inventor, and that the invention is not 
in use in this country by any other person, to the best of 
his knowledge and belief. This petition and declaration 
are to bo left at the office of the “ Commissioners of Patents 
for Inventions,” and at the same time there is to be de- 
posited there an instrument called “ the provisional specifi- 
cation,” describing the nature of the invention {})). The 
applicant is then referred by the commissioners to one of 
the law officers of the crown, who is at liberty to call any 
scientific or other person to his aid ; and if the law officer 
is satisfied that the provisional specification describes the 
nature of the invention, and certifies his allowance of the 
same, the invention may, during six months from the 
date of the application, be used and published without 
prejudice to any letters-patent to be afterwards granted ; 
or the appHcant may, if he think fit, file with the petition 
and declaration a “ complete ” in lieu of a “ provisional ” 
specification, inserting in his declaration an additional 
statement to the effect that the specification particularly 
describes and ascertains the nature of the invention, and 
in what manner .the same is to be performed. And in 
this case the applicant shall have (during the same term of 
six months) the like powers and privileges as might have 

ip) There are also the earlier (jt;) As to the amount of parti- 
statutes of 5 & 6 Will. 4, c. 83 ; cularity required in the provisional 

2 & 3 Viet. c. 67, and 7 & 8 Viet. specifieation, see In re Newall and 
c. 69, some of the enactments of others, 4 C. B., N. S. 269. 
which are still in force. 
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been conferred upon him by letters-patent on the date of 
the application, and during the same term the invention 
may be used and published without prejudice to any 
letters-patent to be granted (q). 

The next step is for the applicant to give notice at the 
office of the commissioners, of his intention to proceed with 
his application : which wall then be advertised by the com- 
missioners : and any person having an interest in opposing 
the grant of the letters-patent will be at liberty, within a 
certain period, to lodge particulars in writing of his ob- 
jections. The period for objection being expired, the 
specification and the objections are referred to the law 
officer, and on his report, and after a warrant for the 
purpose has been passed by the commissioners, the Lord 
Chancellor may cause letters-patent for such invention to 
be sealed with the great seal of the united kingdom (r), 
granting to the applicant the exclusive right of using the 
same within the united kingdom, the Channel Islands and 
the Isle of Man, and (if the warrant so direct) within the 
colonies, or such of them as shall be specified (i), for the 
full term of fourteen years (f). But the letters-patent 
always contain a proviso to the effect, that, if the “ com- 
plete specification ” already filed does not particularly 
describe the nature of the invention and in wdiat way the 
same is to be performed, — or, supposing none to have been 
yet filed, then, if the applicant does not within a limited 
period file such a specification, — the grant in the letters- 
patent contained shall be void («). The object of the 


(y) See Ex parte Henry, Law 
Rep., 8 Ch. App. 167. 

(r) See Vincent’s Patent, Law 
Rep., 2 Ch. App. 341. 

(«) As to the time at which 
letters-patent shall take effect in 
the colonies, see 26 & 27 Viet. c. 76. 

(i) By 15 & 16 Viet. c. 83, s. 34, 
a book, called a “ Register of 
“Patents,” is directed to be kept 
at the specification office for the 


public use ; and by 38 & 39 Viet, 
c. 91, a register of “ trade marks” 
is also to be kept under the super- 
intendence of the Commissioners 
of Patents. As to the substitution 
of stamp duties for fees in procur- 
ing or working patents, see 16 & 
17 Viet. c. 5 ; Hill v. Moxint, 25 
L. J., C. P. 190 ; Williams v. Nash, 
28 Beav. 93. 

(ft) By 16 & 17 Viet. c. 11.5, s. 0, 



CHAP. III. — OF TITLE BY INVENTION. 


29 


specification thus required, as the condition of the letters- 
patent, is to put the public in full possession of the 
inventor’s secret, so that any person may he in a condition 
to avail himself of it, when the period of exclusive privi- 
lege has expired (x). And to prevent this object from 
being defeated by an evasive or careless description, the 
proviso is construed with great strictness by the courts; 
and it is held to be infringed, and the letters-patent to be 
consequently void, not only in case of failure to file any 
such specification at all, but whenever that which is filed 
is in any part of it materially false or defective. It is a 
principal rule on this subject, that, in describing the 
nature of the invention, the specification must correspond 
with the title of the patent; for its office is to set forth, 
with more particularity, the subject already indicated in 
the patent itself ; and if one thing be claimed by the 
patent, and another by the specification, the grant is 
void(^). It is also an objection to the specification, if it 
should cover too much ; that is, include in its claim of new 
invention any thing which in fact has been already known 
and practised {z ) ; and therefore if the entire article for 
which the patent has been taken out comprises some 
matter of this description, in connection with others that 
are new, the claim should be made in such form as to 
apply to the latter only ; or if the combination of several 
known things happens to be the only novelty, it is to the 
combination only that the claim should be pointed (n). As 


the Lord Chancellor has power, in 
certain cases, to seal letters-patent 
after the expiration of the provi- 
sional protection; and also power 
in certain cases to extend the time 
for filing* the specification. 

(.r) As to hidrxes of specifica- 
tions for the public use, see 15 & 
16 Viet. c. 83, and 16 & 17 Viet, 
e. 6, H. 8. See also 22 Viet. c. 13, 
enabling the Seci*etary of State for 


the Wai’ Department to have the 
specification kept secret, when the 
patent is for an improvement in an 
instrument or munition of war. 

(//) The liing i\ Wheeler, 2 
Bam. & Aid. 315. 

(r) Sec Minter r. Mower, 6 Ad. 
& Ell. per Cur, p. 745. 

(./) See Holmes r. The London 
and North Western Railway Com- 
imny, 22 L. J., C. P. 58. 
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to the description of the manner of performance or pro- 
duction, the general rule is, that the specification should 
enable persons of ordinary skill to make the patent article, 
by simply following the directions given, without resorting 
to contrivances of their own (b). In addition to which, 
we may remark, that no circumstance can be safely passed 
over in framing the specification which is advantageous, 
whether absolutely essential or not, in the conduct of the 
process ; and that if several methods are stated, the specifi- 
cation will be defective and the patent void, if eitliev of 
them be found to fail in effecting the promised result (c). 

A patent right is assignable (d ) ; and the assignment of 
it should be in writing under hand and seal (c), a circum- 
stance not essential (as we shall see hereafter) in regard to 
the sale of moveables. It is also eompetent to the patentee, 
without any entire alienation of his interest, to grant deeds 
of licence, to any one or more persons, to manufacture the 
ai’ticle (/). 

In favour of a patentee w'ho had not reaped the full 
benefit of his invention, the legislature frequently inter- 
fered, by passing a private act of parliament to secure 

(4) See Hills v. Evans, 31 L. J., 2 Apj). Ca. 423 ; Bailey v. Robiii- 

Ch. 457. sou, ib. 3 App. Ca. 1055. 

(c) Woodr. Zimmer, Holt, N. P. (d) As to a.ssig*nment of part of 

58. The cases in the books on the u patent, see Dunnicliff v. Mallet, 

requisites and construction of the 7 C. B. (N. S.) 209. 
specification are iiumerou.s. The (-") See Chanter r. Leese, 5 Meo. 

following may be ii.sefully con- & W. 700 ; Power r. Walker, 3 M. 

suited in addition to those already & Sel. 9. 

referred to in the text: — Harman (/) As to a not under seal, 

v. Payne, 11 East, 101 ; Bi-unten .see Chanter r. Bewlmrst, 12 Mee. 

r, Hawkes, 4 Bam. & Aid. 541 ; & W. 823. It may be observed, 

Bloxam v. Elsee, 6 B. & Cr. 169 ; that all assignments and licences 

Saunders r. Aston, 3 B. & Ad. 831 ; relating to letters-patent must (be- 

Morgan r. Seaward, 2 Mee. & W. fore they can affect the rights of 

544 ; Tetley r. Easton, 2 Ell. & the original grantees) be registered 

Bl. 956 ; Heath r. Smith, 3 Ell. in a book directed to be kept at 

& Bl. 256; Beard r. Egerton, 3 the specification office, called ‘‘ The 

0. B. 165; Sellers v, Dickinson, 5 Register of Proprietors.’’ (16 & 

Exch. 312 ; Betts r. Menzies, 1 E. 16 Viet. c. 83, s. 35.) 

& E. 909 ; Clark w Adie, Law Rep., 
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him the continuance of the privilege for a further term of 
years, in addition to that first limited by the letters-patent. 
But a less costly mode of relief in such cases is now in 
use. For, by the above-mentioned Acts as to patents, 
the grantee under such circumstances may apply hy peti-- 
tion to the crown for a prolongation of the existing term — 
his intention to do so being first duly advertised (^), and 
the petition being actually presented, six calendar months, 
at least, before the expiration of the term ; — and, if upon 
consideration of the whole matter, and after hearing any 
party who may choose to enter a “ caveat,” the judicial 
committee of the privy council reports in favour of the 
application (/«), the crown is empowered to grant to such 
patentee — or to his assigns, or to both conjointly, as the 
case may'be (/), — new letters-patent for any term not ex- 
ceeding fourteen years, to commence after the expiration 
of the first patent {j). 

If a patent right be infringed (/.•), the inventor has his 
remedy by action, to recover damages for the injuries sus- 
tained (/) ; and he may in such action (or by application 
to the court -without action) obtain an order restraining 
the wrongdoer from the further use of the invention, and 
compelling him to account for the profits which he may 
have already derived therefrom {m). In addition to which, 


(<7) See Re Derome’s Patent, 4 
Moore’s P. C. C, 461 ; Herbert’s 
Patent, Law Rep., 1 P. C. 399 ; 
Allan’s Patent, ib. 507. 

[h) See 36 & 37 Viet. c. 66, s. 21. 

[i) 7 & 8 Viet. c. 69, s. 4 ; and 
see Ledsam r. Russell, 1 H. of L. 
Cas. 687; Trotman’s I^atent, Law 
Rep., 1 P. C. 118. 

[j ) As to the conditions of such 
prolongation, see Mallet’s Patent, 
Law Rep., 1 P. C. 308. 

{k) As to what shall amount to 
infringement, see Minter v, Wil- 
liams, 4 Ad. & El. 251 ; Stead r. 
Anderson, 4 C. B. 806 ; Smith r. 


London and North Western Rail- 
way Company, 2 Ell. & Bl. 69. 

(/) By 15 & 16 Viet. c. 83, s. 41, 
the inventor must deliver with his 
statement of complaint particulars 
of the breaches of which he com- 
plains. As to which see Talbot r. 
La Roche, 15 C. B. 310 ; Jones r, 
Lee, 25 L. J., Exch. 211. 

(;w) See sect. 42; 17 & 18 Viet, 
c. 125, ss. 79 — 82 ; Gittens r.Symes, 
15 G. B. 362 ; Hill t\ Thompson, 
3 Mcr. 622 ; Crossley v. Beverley, 
1 Russ. & Mylne, 166 ; Bridson t\ 
M‘Alpine, 8 Bcav. 229. 
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it was provided by 5 & 6 Will. IV. c. 83, s. 7 (a provision 
still in’ force), that if any person shall, without licence, 
use the name, stamp or mark of any patentee, he shall 
for every such offence forfeit the sum of 50/. («). A pro- 
ceeding for infringement may, however, be successfully re- 
sisted, either on tlie ground that none has in fact taken 
place, or that the patent is invalid (e) ; and such invalidity 
may be established by sliowing that the article was not a 
fit subject for a patent, or else that the patentee was not 
the first inventor, or tliat the specification was insufficient. 
Nor is this the only method of defeating claims founded 
on an illegal grant of patent right ; for whether there be 
any complaint of infringement or not, it is competent to the 
crown (or to any subject of the realm in the sovereign’s 
name, by leave of the attorney-general) to institute a 
proceeding called a scitr facia for the formal impeachment 
of the patent ; and by the effect of this (if found open 
to any of tlie objections above enumerated, or to any 
other sufficient exception in point of law) the patent will 
be cancelled (p). 

For the proteciion of patentees, tlie acts of jiarliament 
above mentioned have introduced some other provisions 
of great importance to which we will here briefly refer. 
First, in the case where, after a patent has been granted to 
a person on the ground of his being the first inventor, it 
is discovered that some other person had in fact preceded 
him in the use of his invention, though the article was, at 
the time of the grant, not generally known to the public, 

(//) Vide suj). XI. 27, n. (e). for inventions, see 12 &: 13 Viet. 

(o) By 15 & IG Viet. c. 83, s. 41, c. 100, s. 29 ; 15 & IG Viet. c. 83 ; 
a defendant setting up sueh a de- Smith r. Ufton, G Man. & Gr. 251. 
fence, must at the same time give Et vide x>ost, bk. v. e. xv. By 16 
'particulars of his objections to the & IG Vit^t. e. 83, s. 41, the xirose- 
patent. (As to tliis, sec Palmer r. cutor must deliver to the inventor 
Cooper, 9 Exch. 231 ; and TToniball j)artieulars of the objections to the 
V, Bloomer, 10 Exch. 538.) patent on which he means to rely 

{p) As to the i)roceedings on at the trial in support of his sug- 
writs of scire facias i.ssuing out of gestions. 

Chancery, in the case of patents 
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— ^the Acts enable the patentee or his assigns to petition 
the crown for a new grant, or a confirmation of the exist- 
ing one (?), — and if the judicial committee of the privy 
council shall, upon investigation of the case, report in his 
favour, such relief may be lawfully awarded (r). Again, 
if any error be discovered in the title or specification, the 
patentee or his assigns (or both conjointly, if part of the 
patent only has been assigned) are allowed by these statutes 
to rectify it for the future (though not as regards any 
pending proceeding in respect of an infringement), by 
filing (first obtaining leave from the proper law oflSicer) 
a disclaimer of any part of the title or specification ; or a 
memorandum of any alteration therein, not operating as 
an extension of the patent right (*■). 


II. The other species of incorporeal chattels of which we 
propose to treat, is copyright^ that is, the right of an author 
to print and publish his own original work, exclusively 
of all other persons (^). 

The Roman law contained no recognition of the right 
of property as regards the productions of literature («) ; 
though the sale of literary copies, for the purposes of 
recital or multiplication, is certainly as antient as the times 
of Terence (r). Martial (y), and Statius (z). Neither with 
us in England was the right of authors in this respect 
clearly ascertained until a comparatively late period of our 


(^) As to the confirmation of a 
patent, see Re Card’s Patent, 12 
Jur. (P, C.) 607. 

(r) 6 & r, Will. 4, c. 83, s. 2. 

(s) As to disclaimers and memo- 
randa of alterations, see Perry 
Skinner, 2 Mee. & W. 471 ; Spils- 
bnry v. Clough, 2 Q. B. 467 ; 
Stocker v, Warner, 1 C. B. 148 ; 
6 & 6 Will. 4, c. 83 ; 7 & 8 Viet, 
c. 69 ; 12 & 13 Viet. c. 109 ; 16 & 16 
Viet. c. 83. 

(t) As to the right of forelgnci'i 
VOL. II. 


to acquire copyright in respect of 
their works published by them 
while resident in this coimtry, see 
Ollendorf r. Black, 20 L. J. (Ch.) 
166; Jefferys r. Boosey, 4 House 
of Lords Cases, 816 ; Low v. Rout- 
ledge, Law Rep., 1 Ch. App. 42; 
Low r. Ward, ib. 6 Eq. Ca. 415. 
(w) 2 Bl. Com. 407. 

(r) Prol. in Eunuch. 20. 

\y) Epigr. i. 67 ; iv. 72 ; xiii. 3; 
xiv. 194. 

(z) Juv. vii. 83, 

D 
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legal history. But in the reign of Queen Anne, it heoame 
at length the subject of positive regulation; for by 8 Anne, 
0 . 21, it was enacted, that the author of any hook, and his 
assigns, should have the sole liberty of printing and re- 
printing it, “for the term of fourteen years, and no 
longer.” And his right, to this extent, was by the same 
statute (amended by 15 Geo. III. c. 53, and 41 Geo. III. 
0 . 107), protected by the imposition of penalties and for- 
feitures on all those by whom it should be infringed, with 
a further direction that if, at the end of that term, the 
author himself should be living, the right should then 
return to him for another term of the same duration. 
And all of this appears to have been suggested by the 
exception in the Statute of Monopolies, 21 Jac. I. c. 3, — 
which allowed a royal patent of privilege to be granted for 
fourteen years, to any inventor of a new manufacture (a). 

The true nature and extent of copyright were not, how- 
ever, definitely settled by the Statute of Queen Anne ; for 
it was left in uncertainty, whether at the common law, 
and independently of that statute, an author did or did 
not possess an exclusive privilege (without limitation in 
point of time) of publishing and republishing his own 
works; and whether, supposing that he did, the statute 
had not permitted that privilege to remain without abridg- 
ment — the limitation which it contains in point of time 
being thought by some to apply to the new protection 
only, and not to the right itself. Nor were these questions 
set at rest imtil the year 1774; when it was solemnly 
decided, that, supposing any exclusive privilege to have 
belonged to authors in respect of their "VYorks at the common 
law, it was at any rate taken away by the legislative enact- 
ments above mentioned ; which thenceforth constituted the 
only basis on which a claim to copyright could rest, and 
consequently restrained it to the period of limitation by 
the Acts provided (d ) ; the opinion of a majority of the 

(a) 2 Bl. Com. 407. Vide sup. (i) Donaldson v. Beckett, in 
P* 26. Dom. Proc., 2 Bro. P. 0. 146 ; 4 
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judges being at the same time incidentally declared (in 
conformity with a prior decision), that at common law an 
author did possess the sole right, not only of first publish- 
ing, but of afterwards republishing his own works, and 
that it belonged to him and his assigns in perpetuity (c). 

Afterwards, in the reign of Greorge the third, the period 
of literary proprietorship was extended by Acts, which 
conferred upon the author an exclusive right for twenty- 
eight years instead of fourteen, and in the event of his 
surviving that term, then for the residue of his natural 
life. This subject, however, is now mainly regulated by 
the Copyright Act passed in the year 1842, viz. the 5 & 6 
Yict. c. 45 (f/) ; which has provided still more amply in 
favour of literature, by an enactment that the copyright 
of every hooli — under which word is included, in the con- 
struction of the Act, “ every volume, part or division of a 
“ volume, pamphlet, sheet of letter-press, sheet of music, 
“ map, chart, or plan, separately published in the xmited 
“ kingdom” (e), — which shall be published in the lifetime 
of its author (/), shall endure for his natural life, and for 


Burr. 2408 ; and see acc. Millar r. 
Taylor, 4 Burr. 2303 ; Beckford %\ 
Hood, 7 T. R. G20; Jefferys i\ 
Boosey, 4 House of Lords Cases, 
815. 

(6*) Donaldson i\ Beckett, ubi 
sup. 

By this statute 8 Anne, c. 21, 
41 Geo. 3, c. 107, and 54 Geo. 3, 
c. 156, were repealed. 

{e) 5 & G Viet. c. 45, s. 2. As to 
the copyright in articles inserted 
in periodical worksy it vests as a 
general rule and in the absence 
of any special agreement, in the 
author. (See Bishop of Hereford 
V, Griflin, 16 Sim. 190; Richardson 
V. Gilbert, 1 Sim. (N. S.) 336 ; 
Sweet r. Bcnning, 16 C. B. 459.) 

1 ) 


By 5 & 6 Viet. c. 45, s. 2, the word 
“copyright’’ is, in the construction 
of that Act, to mean “ the sole and 
exclusive liberty of printing or 
otherwise uiultiplying copies of any 
subject to which the word is ap- 
plied.” Hence copyright maybe 
violated even by a gratuitous dis- 
tribution of the work, if unautho- 
rized. (Novello r, Sudlow, 12 C. B. 
177.) On the other hand, it has 
been held no violation of the copy- 
right in a novel, to dramatize the 
story for the stage. (Reade r. 
Conquest, 9 C. B. (N. S.) 755.) 

(/ ) The author may be either an 
alien friend or British^baf^. (See 
Routledge r. Low, Law Rep., 8 
H. of L. Ca. 100.) 

2 
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seven years longer (^) ; or if the seven years shall expire 
before the end of forty-two years from the first publica- 
tion, shall endure for such period of forty-two years ; and 
that when the work is posthumous, the copyright shall 
endure for forty-two years from the first publication, and 
shall belong to the proprietor of the author’s manu- 
script {h). The statute has also given the proprietor of a 
copyright infringed, by the book being unlawfully printed 
within the British dominions, a remedy by action, to be 
commenced within twelve calendar months (t) ; and as to 
books unlawfully reprinted in any place out of the British 
dominions, and imported into the united kingdom, it has 
provided that they may be seized as forfeited, by any officer 
of the customs or excise, and that the offenders shall be liable 
to penalties (j). It has also authorized, in every case of 

(^) The Act contains a provision hire or exportation ; or for im- 

(5 & 6 Viet. c. 45, 8 . 4) as to books porting, selling, publishing or ex- 

published 6r/ore the date of its posing for sale or hire, or causing 

passing (viz. 1 July, 1842), and in to be imported, sold, published 

which copyright still subsisted. or exposed for sale or hire, any 
Such books are entitled to the same such book, — the defendant plead- 
extension of the period of copy- ing thereto shall give the plain- 
right ; but on condition, in the case tiff notice in writing of any ob- 
where the copyright had been pur- jections on which he means to 
chased^ that an agreement between rely on the trial of such action ; 

the author (or his representative) and if the nature of his defence 

and the purchaser, to accept the be, that the plaintiff was not the 

benefit of the act, should be made author or first publisher, or is not 

and registered ; and in such case, the proprietor, or that some other 

the copyright is the property of person was or is so, then the de- 

Buch person or persons as shall be fendant shall specify in such notice 

expressed in the agreement. the name of such person, together 

(A) The statute also contains an with the title of the book, and the 

express enactment, that copyright time and jJlace at which such book 

shall be deemed personal property. was first published ; or otherwise 

(Sect. 25 ) he shall give no evidence at the 

(i) By sect. 16, it is provided, trial that the plaintiff was not the 

that in any action brought within author or first publisher, or is not 

the British dominions against any the proprietor, 

person for printing any book in {j) See also 8 & 9 Viet. c. 93, 
which copjo-ight exists, for sale, and 10 & 11 Viet. c. 96, giving pro- 
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oopyright, the registration hy the proprietor of his title, at 
Stationers’ Hall (k ) ; and it provides, that without previous 
registration no action or other proceeding shall be com- 
menced (1), though an omission to register is not otherwise 
to affect the copyright itself (m). The Act contains, more- 
over, a provision declaring it to be “ expedient to provide 
“ against the suppression of books of importance to the 
“ public and hence that it shall be lawful for the 
judicial committee of the privy council (w), on complaint 
made to them that the proprietor of a copyright, (after the 
death of the author,) has refused to republish, or allow 
the republication of any book, by reason whereof the work 
is withheld from the public, to grant a licence authorizing 
the complainant to publish, on such conditions as such 
committee may think fit. 

The remedy in cases of infringement of copyright is 
by action to recover damages for an injury already suffered, 
and also by injunction to restrain the continuance of the 
piracy (o). We may remark, further, that a copyright is 
assignable (p ) ; and that such assignment is not required. 


tection in the British colonies to 
works entitled to copyright in the 
united kingdom. 

(*) 5 & 6 Viet. c. 45, 8. 11. And 
see Chappell v. Purday, 12 Mee. 
& W. 303 ; Mathicson v. Harrod, 
Law Rep., 7 Eq. Ca. 270. 

(/) See Chappell r. Davidson, 18 
C. B. 194. As to works published 
before 6 & 6 Viet. c. 45, and not 
registered, see Murray v. Bogue, 
22 L. J. (Ch.) 457. 

(m) In certain cafes the court 
may expunge an entry of proprie- 
torship. (5 & 6 Viet. c. 45, 8. 14.) 
As to this, see Ex parte Davidson, 
18 C. B. 297; 2 Ell. & Bl. 677. 

(n) See 36 & 37 Viet. c. 66, s. 21. 

(o) See 17 & 18 Viet. c. 126, ss. 
79 — 82; Southey v. Sherwood, 2 
Meriv. 440 ; Barfield v. Nieholson, 


2 Sim. & Stu. 1. As to the rules 
which prevail with regard to in- 
fringement by c(q>\f \ng matter pre- 
viously published in another work, 
see Murray \\ Bogue, 22 L. J. (Ch.) 
467; Sweet r. Benning, 16 C. B. 
459; Kelly %\ Morris, Law Rep., 1 
Eq. Ca. 697; Scott r. Stanford, ib. 

3 Eq. Ca. 718; Morris v. Ashbee, 
ib. 7 Eq. Ca. 34 ; Cobbett e. Wood- 
ward, ib. 14 Eq. Ca. 407; Mackr. 
Better, ib. 431 ; Hogg r. Scott, ib. 
18 Eq. Ca. per Cur, 458; Pike r. 
Nicholas, ib. 5 Ch. App. 261 ; 
Morris t\ Wright, ib. 279 ; Maple 
& Co. V. Junior Army and Navy 
Stores, 21 Ch. Div. 369. 

(p) By 6 & 6 Viet. c. 46, s. 3, 
copyright is expressly given to the 
author and his assigns. As to the 
assignment of oopyright, see Power 
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like that of a patent right, to he in every ease under the 
seal of the proprietor ; it being enacted, hy 5 & 6 Yiot. 
0 . 45, s. 13, that an assignment, properly entered in the 
hook of registry at Stationers’ Hall, shall he as effectual 
as if made by deed, and shall he exempt from the payment 
of any stamp or other duty {q). 

Though copyright generally exists (as we have seen) in 
all literary works, this is subject to some exceptions which 
deserve particular remark. Thus, no privilege of this kind 
can be claimed in any production which is immoral, blas- 
phemous, or seditious in its tendency, or which is defa- 
matory of private character, or which (with a view to 
defraud the public) is published as the work of one who is 
not in truth the author (r). For in the eye of the law, 
the publication of such works is a crime ; from which it 
necessarily follows that there can be no right in the author 
to publish them, nor any wrong sustained by him (what- 
ever may be the injury to the public), if others, without 
his permission, follow his had example. 

Such being the general law of copyright, it will be 
proper to take some notice, in this place, of the privileges 
vested in the crown in regard to particular publications. 
Thus it is laid down, that the sovereign, as the chief magis- 
trate, has the exclusive right of promulgating to the people, 
aU acts of state and government («). As supreme head of 
the Church, too, it is said that the sovereign has the same 
prerogative with respect to the liturgies, the books of 

V. Walker, 3 Man. & Sel. 7; Cum- land v, Stewart, Law Rep., 4 Ch. 
berland v. Planche, 1 Ad. & EL D. 419.) 

680 ; dementi v. Walker, 2 Bam. {r) See Hime v. Dale, 2 Camp. 
& Cress. 866; D’Almaine v. Boosey, 27, n. ; Gee if. Pritchard, 2 Swanst. 

1 Y. & C. 288; Simms v. Marryatt, 415; Southey t’. Sherwood, 2Meriv’. 
20 L. J. (Q. B.) 454 ; Davidson v. 435 ; Wright v. Tallis, 1 C. B. 893. 
Bohn, 6 C. B. 456; Leader v. Pur- (s) 2 Bl. Com. 410. See Basket 
day, 7 C. B. 4 ; Ex parte Bastow, v. Cambridge University, 2 Burr. 
14 C. B. 631 ; Shepperd v. Con- 661 ; 1 W. Bl. 106 ; Donaldson v. 
quest, 17 C. B. 427. Beckett, 4 Burr. 2381 ; Millar v. 

(q) It is, however, essential that Taylor, ib. 2408. 
the assignment be in writing. (Ley- 
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divine service, and the authorized translation of the Bible; 
though, as regards the last, the right has been considered 
as depending, in part, upon the ciicumstance of that trans- 
lation having been made at the crown’s expense ((). These 
privileges are held, moreover, to extend to the crown’s 
grantees; in which capacity the Universities of Oxford 
and Cambridge, within their respective jurisdictions, and 
the queen’s printer, claim the right of printing the Bible 
and Book of Common Prayer, and acts of parliament and 
other acts of state, to the exclusion of all other presses (m). 
These Universities enjoy also, by act of parliament (15 
Oeo. III. c. 53), the sole liberty of printing for ever, at 
their own presses, all books of which the copyright has 
been bequeathed or other^vise given to them, or their re- 
spective colleges, in perpetuity (r ) ; and a similar right 
belongs to the colleges of Eton, "Westminster, and Win- 
chester. 

It has been made a question, whether that principle of 
the common law, which conferred on the author himself 
the exclusive prinlege of publishing and republishing his 
own compositions, extended to the case of an oral lecture; 
or whether, on the other hand, it was lawful for the hearer 
to commit the instruction he received to his note-book, or 
his memory, and to publish it afterwards for his own 
benefit. The importance of this question, however, is now 
in some measure superseded by the provisions of a modem 
statute, 5 & 6 Will. IV. c. 65, under which the sole liberty 


(<) The sovereign is also said, 
indep«'ndently of this prerogative 
copyright, to have “,a right, by 
“ purchase, to the copies of such 
“lawbooks, grammars, and other 
“ compositions, as were compiled 
“ or translated at the expense of 
“the crown.” — 2 Bl. Com. 410; 
and see 4 Burr. 2329. 

(m) Godson, 454, 2nd ed. ; Basket 


t’. Cambridge University, 2 Burr. 
661. 

(r) It may be noticed that the 
above imiversities, (and also certain 
public libraries,) are entitled to de- 
mand the delivery of a copy of every 
work which shall be published ; and 
a copy must also be delivered, with- 
out such demand, to the British 
Museum (5 & 6Vict. c. 45, ss. 7 — 9). 
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of printing and publisliing any lecture, of the intended 
delivery of whioh notice in -writing shall have been given 
to two justices, living -within five miles of the place of 
delivery, two days before it is delivered, is secured to the 
lecturer (a*). Other kinds of literary composition, not 
being books, are now also protected from piracy; and, in 
particular with regard to dramatic pieces {y) and musical 
performances (s), it has been provided by 3 & 4 Will. IV. 
c. 15, and 5 & 6 Viet. c. 45, ss. 20, 21, amended by the 
Copyright (Musical Compositions) Act, 1882 (45 & 4G 
Viet. c. 40), that the author of such productions shall have, 
as his o-wn property, the sole liberty of bringing them out 
upon the stage ; but on every copy published, the right of 
public representation or performance must be expressed to 
be reserved. 

We may remark, moreover, that the law recognizes a 
species of copyright, not only in literary works, but in 
some other productions of genius. For by 8 Greo. II. 
c. 13, 7 Ceo. III. c. 38, and 17 Ceo. III. c. 57 ia), an\ 
exclusive privilege of the same general description may be 
claimed in respect of engravings and 2)rinis ; — by “The 
Sculpture Copyright Acts” (i), in sculptures, models, copies 
and casts; — by “The Designs Acts” (<*), in designs for 

(x) It is, however, provided that (z) See Planche v. Braham, 4 
the law shall remain as if the Act Bing. N. C. 17 ; Fitzballr. Brooke, 
had not passed, as to lectures de- 6 Q. B. 873 ; Planche r. Hooper, 
livered in a university or public ib. 877, n. ; Ex parte Davidson, 
school or college, or on any public 2 Ell. & Bl. 577. 

foundation, or by any individual (a) See as to 8 Geo. 2, c. 13, 
in virtue of any gift, endowment At^anzo r. Mudie, 10 Exch. 203 ; 
or foundation. (5 & C "Will. 4, and as to 17 Geo. 3, c. 67, Moore 
c. 65, s. 5.) V. Clarke, 9 Mee. & W. 692 ; Gam- 

(y) See Lee v. Simpson, 3 C. B. bart v. Sumner, 6 H. & N. 6. 

871 ; Morton v. Copeland, 16 C. B. (h) 38 Geo. 3, c. 71 ; 64 Geo. 3, 
617 ; Russell v. Smith, 12 Q. B. c. 56. 

217 ; Hatton t>. Kean, 7 C. B. (N. (e) See 38 & 39 Viet. c. 93 ; Hey- 

S.) 268 ; Boucicault v. Chatterton, wood v. Potter, 1 Ell. & Bl. 439 ; 
Law Rep., 6 Ch. D. 267 ; Chatter- Margetson v, Wright, 2 De Gex Sc 
ton V. Cave, ib. 3 App. Ca. 483. Sm. 420. 
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articles whether of ornament or utility ; and by 25 & 26 Yict. 
0. 68, in paintings, drawings and photographs (d). 

Protection also, under certain conditions, is afforded to 
literary and other productions, though first published in a 
foreign country. And this subject of international copy- 
right is now regulated by 7 & 8 Viet. c. 12, 15 & 16 Yict. 
s. 12, 25 & 26 Yict. c. 68, and 38 & 39 Yict. c. 12, whereby, 
among other regulations, it is provided, that by order in 
council her majesty may, as respects such hooks, prints, 
articles of sculpture, paintings, drawings, photographs and 
other works of art, as shall be, after a future time to be 
specified in such order, first published in any foreign 
country to be named in such order, — allow the respective 
authors, inventors, artists, designers, engravers or makers, 
and their personal representatives, privilege of copyright 
therein for any period not exceeding the term to which 
the like productions would be protected if first published in 
the united kingdom ; and may, as respects such dramatic 
pieces and musical compositions as shall be, after a future 
time specified in such order, first publicly represented or 
performed in any foreign country named in such order, — 
allow the authors to have the sole liberty of representing 
and performing them within the British dominions during 
any period, not exceeding the time during which they 
would be entitled by law to such sole liberty, if the first 
representation or performance had been in the united 
kingdom (e). And also that, by order in council, her 
majesty may, as regards translations of books first pub- 
lished, — or of dramatic pieces first publicly represented, — 
in any foreign country, direct that the authors of such 
books or dramatic 'pieces shall be empowered to prevent 
the publication in the British dominions of any translation 
of such books, or the representation of any translations 

(d) Aa to piracy by means of (c) See Wood r. Boosey, Law 
see Graves t'. Ashford, Bep., 2 Q. B. 340; Boosey v. 
Law Rep., 2 0. P. 410 ; Ex parte Fairlie, ib. 7 Ch. D. 301. 

Beal, ib. 3 Q. B. 387. 
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of suoh dramaiio pieces not authorized by them, for such 
time as shall be speci&ed in her majesty’s order, not ex- 
tending beyond five years from the time at which autho- 
rized translations shall be first published or represented 
respectively. Provision is, however, made that no such 
order in council shall have effect, unless, on the face of 
it, it be groimded on a due reciprocal protection secured 
by the foreign power therein named, for the benefit of 
parties interested in works first published in the dominions 
of her majesty; nor unless, within a limited time, the 
work sought to be protected be duly registered, and a copy 
thereof — if it be a book, a print (/), or a printed dramatic 
piece, or musical composition, — deposited at Stationers’ 
Hall ; nor (in the case of translations) unless the original 
work be registered, and a copy deposited in the united 
kingdom, in the manner required for original works as 
above mentioned ; nor unless the author notifies on the 
title page his intention to reserve the right of translation ; 
nor unless a translation, sanctioned by the author, be 
published within certain limited periods ; nor unless such 
translation be registered, and a copy thereof deposited, as 
in the case of original works 

(/) If it be iiprinf first i)ublislicd r. Mudie, 10 Exch. 203.) 
in a foreign country it must also (y) As to what is meant by the 
(by 8 Geo. 2, c. 13) have the name term ‘‘translation” in this enact- 
of the proprietor on each copy as ment, see Wood v. Chart, Law 
well as on the plate. (See Avanzo Rcj)., 10 Eq. Ca. 193. 



( 43 ) 


CHAPTEE IV. 

OF TITLE BY GIFT AND BY ASSIGNMENT. 


Our attention will next be directed to the acquisition of 
chattels personal, by voluntary transfer from the owner 
thereof ; which corresponds with alienation or conveyance, 
in that branch of the law which relates to the title to real 
estate (a). 

The property in things personal is transferable with 
absolute freedom, to the extent of the proprietor’s inte- 
rest (I/) ; and if they are assigned by one man to another, 
subject to a prohibition to dispose of them, the prohibition 
is void, both as being repugnant to the gift itself, and as 
being against the policy of the law (c). There are some 
cases, however, where the right of disposal is, in respect 
of the incapacity of the owmer, suspended ; as to which it 
will be sufficient to remark, that the law laid down in a 
former place with respect to the disability of infants, in- 
sane persons, and persons under duress, applies in general 
to personal as well as to real property (r/). A married 
woman, too, is in general under an incapacity to make any 
transfer of things personal ; for, with the exception of her 
interest in property settled or acquired for her separate 
use, the goods and chattels which she may have possessed 
at the time of marriage, or shall subsequently acquire, 
belong (subject to recent legislation) to her husband (e). 


(a) Vide sup. vol. i. p. 468. 

(i) As to the case of the property 
being, at the time of transfer, in 
futuro^ see Bao. Max. Beg. 14 ; 
Lunn V, Thornton, 1 C. B. 379; 
Baker Gray, 17 C. B. 475 ; and 
Holroyd v. Marshall, 10 Ho. Lo. 
Ca. 191. 


{c) See Co. Litt. 223 a; Brandon 
V. Robinson, 18 Ves. 429 ; Wood- 
meston r. Walker, 2 Russ. & Mylne, 
197; Brown r. Pooock, ib. 210; 
2 Mylne & Keen, 189; Massey v- 
Parker, ib. 174. 

Vide sup, vol. i. p. 475. 

[e) It is to be noticed, that by 
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There are also some few cases, where, in respect of the 
nature of the interest itself, its transfer is absolutely 
prohibited. Thus, generally, the pay or half-pay of a 
military or naval officer, or the salary of any public 
officer of trust, is, on a principle of pubHc policy, not 
assignable ; the object of the rule being to secure to such 
persons, even against their own improvidence, the pos- 
session of those means which are essential to the' main- 
tenance of their station, and the due performance of its 
duties (/). Again, the assignment or sale of a public ap- 
pointment is contrary to the policy of the law (^), and is 
prohibited in most cases by the express enactments of the 
legislature (4). But besides these exceptions, we must 
notice another of a different and more general kind, rela- 
tive to choses in action, or rights not yet reduced into pos- 
session ii). It is one indeed of a nominal rather than a 
substantial character, but it has led, nevertheless, to im- 
portant consequences in our legal system. 


the Married Women’s Property 
Act, 1870 (33 & 34 Viet. c. 93), 
a wife’s earnings, acquired in any 
employment or trade carried on 
separately from her husband, and 
also any property acquired through 
the exercise of any literary, artistic 
or scientific skill, and all invest- 
ments of such property, shall be 
deemed to be property held to her 
separate me ; and that by the Mar- 
ried Women’s Property Act, 1882 
(45 & .45 Viet. c. 75), in addition 
to such earnings and acquisitions, 
her other property (real and per- 
sonal), not being otherwise settled, 
becomes, with almost no exception, 
her separate property. 

(/) See Flarty r. Odium, 3 T. 
B. 681 ; Lidderdale v, Duke of 
Montrose, 4 T. R. 248 ; Berwick 
if. Bead, 1 H. Bl. 627 ; Aston v, 
OwinneU, 3 Y. & J. 148 ; Wells v. 


Foster, 8 Mee. & W. 149, How- 
ever, if an officer (either in the 
army, navy or civil service, or who 
is in the receipt of a pension) shall 
become banki-upt, the Court of 
Bankruptcy may distribute among 
his creditors such portion of his 
pay, salary or pension as may be 
just and reasonable, with the con- 
sent of the chief of the department 
to which such officer belongs. 

(y) 2 Sand. Uses, p. 38; see Ex 
parte Butler, 1 Atk. 210. 

[h) 6 & 6 Edw. C, c. 16 ; 49 Geo. 3, 
c. 126; h Geo. 4, cc. 82, 83. See 
also 3 & 4 Viet. c. 113, s. 42, and 
9 & 10 Viet. c. 88, making void, ia 
general, any sale or assignment by 
a spiritual person of any patronage 
belonging to him in virtue of his 
office. 

(t) Termes de la Ley, tit. Chose 
in Action. 
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By the strict rule, then, of the antient common law, no 
chose in action could be assigned or granted over, because 
it was thought that if a man were allowed to make over to 
a stranger his right of going to law, it would he a great 
encouragement to litigiousness (/). But this nicety has 
long been practically disregarded under cover of an as- 
signment in the nature of a declaration of trust, with an 
agreement to permit the assignee to make use of the name 
of the assignor, in order to recover the possession {k). And 
it has therefore been the practice to sue in the original 
creditor’s name, on a debt or bond assigned over. But the 
crown has been an exception to the doctrine, having always 
been held entitled to grant or receive a chose in action by 
assignment (/). And now it has been enacted by the 
Judicature Act, 1873 (in accordance with the rules thereto- 
fore observed by the courts of equity on this subject), that 
any absolute assignment in writing under the hand of the 
assignor (not purporting to be by way of charge only) of 
any debt or other legal chose in action, of which express 
notice in uriting shall have been given to the debtor, trustee 
or other person from whom the assignor would have been 
entitled to receive or claim such debt or chose in action, 
shall be deemed effectual in law to pass the legal right to 
such debt or chose in action {m). 

The modes of acquiring property in things personal by 
voluntary transfer inter vivos^ are two: — first, by gratuitous 
donation, usually called a gift ; and, secondly, by transfer 
not gratuitous but founded on some valuable consideration, 
the proper legal designation of which is an assignment {n). 


[j) 2 Bl. Com. 442. * 

[k) Ibid. 

(/) Breverton’e case, Dyer, 30 b. 
{m) 36 & 37 Viet. c. 66, s. 25, 
subs. (6). As to the effect of this 
enactment, see Young Kitchin, 
Law Rep., 3 Ex. D. 127; Brice 
r. Bannister, ib. 3 Q. B. D. 669, 
See also with regard to assignees 
of policies^ 30 & 31 Viet. c. 144 ; 


31 & 32 Viet. c. 86. As to the effect 
of bankruptcy on a chose in action, 
vide post, ch. vi. 

An assignment of personal 
property is sometimes called a har^ 
gain and sale^ but the latter term is 
strictly appropriate only to the case 
where the property passes imder a 
contract of sale ; as to which, vide 
post, p. 48. 
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1. A gift (being, in its nature, purely gratuitous) is 
open — particularly when made in favour of a stranger, 
and not a relative — to some degree of suspicion (o) ; and, 
as against the creditors of the grantor at the time of the 
donation, such transaction is made void by 13 Eliz. o. 5, 
of which we had occasion to speak (in reference to the 
transfer of land) in a former volume {p). And by 3 Hen. 
VII. c. 4, deeds of gifts of goods, made in trust to the me 
of the donor, were made void, because otherwise persons 
might be tempted to commit crimes by this method of 
escape from the forfeiture of goods, which at that period 
ordinarily resulted therefrom (<7) ; and also because the 
creditors of the donor might otherwise be defrauded of 
their rights. 

Even as against the donor himself, a gift, to be valid and 
binding, must be accompanied either by the solemnity of 
a deed, or by that of delivery of possession (r). But when 
so perfected, it is not in his power to retract it, though 
made without any consideration or recompense, — unless, 
indeed, he was under any legal incapacity, (as infancy, 
duress, or the like,) or was drawn in, circumvented, or 
imposed upon by false pretences, surprise, or other suffi- 
cient reason. 

There is a particular species of gift, which, though 
conferred inter vivos, does not take effect till after the 
death of the donor; and which is consequently in the 
nature of a legacy, and of no avail against creditors in 
case of a deficiency of assets (s). [It is called a donatio 

( 0 ) 2 Bl. Com. 144. Pilck, 4 Exch. 478. As to the 

{p) Vide sup. vol. i. p. 499. See effect of an incomplete delivery, see 
also Gale v. Williamson, 8 Mee. & Morgan f\*Malleson, Law Rep., 10 
W. 406 ; and 12 & 13 Viet. c. 106, Eq. Ca. 475 ; Warriner v. Rogers, 
s. 126. ib. 16 Eq. Ca. 340. 

(^) 2 Bl. Com. 441. Et vide ( 5 ) Ward r. Turner, 2 Ves. sen. 
post, bk. VI. c. xxm. 434. It is accordingly subject to 

(r) See Jenk. Cent. 109; Irons v. legacy duty by 36 Geo. 3, c. 62, 
Smallpiece, 2 B. & Aid. 662 ; Mar- s. 7 ; 8 & 9 Viet. c. 76, s. 4 ; and 
tindale v. Booth, 3 B. & Adol. 606 ; also to probate duty, by 44 & 46 
Beeves v. Capper, 5 Bing. N. 0. Viet. c. 12, s. 38. 

139 ; 2 Sand. 47 a, (n.) ; Shower v. 
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[mortis cattsd; and arises, when a person in his last sickness, 
apprehending his dissolution near, delivers or causes to he 
delivered to another the possession of any personal goods, 
to keep in case of his decease {t). This gift, if the donor 
die, needs not the assent of his executor ; yet it shall not 
prevail against creditors, and is, moreover, accompanied 
with this implied trust or condition, that if the donor lives, 
the property thereof shall revert to himself, — being given 
only in contemplation of death or mortis causa (j^).] And, 
being in the nature of a legacy, this donation may be made 
by a husband to his wife, though an ordinary gift could 
not formerly take place directly between them in his life- 
time {x). But, to render a donatio mortis causa in any case 
effectual, it must be accompanied by a delivery of the 
chattel {y) ; or, of the instrument — such as a bond or note, 
and the like — by which it is secured ; the executor or ad- 
ministrator of the donor being bound to put such instru- 
ment in suit, for the benefit of the donee (s). Upon such 
delivery, too, the possession must be permanently retained 
by the donee ; for if it be resumed by the donor, the gift 
is void {a). This mode of gift is said to have been handed 
down to us from the civil lawyers, who themselves bor- 
rowed it from the Greeks {h). 

(<) See Tate v, Hilbert, 2 Ves. 13 Eq. Ca. 489. 
jun. 119; Walter v. Hodge, 2 {z) See Duffield r. Hicks, 1 Bli., 

Swanst. 99. N. S. 497 ; Gardner i\ Parker, 3 

(w) See 2 Bl. Com. 514 ; Snell- Madd. 184 ; Witt v. Amis, 1 B. & 

grove r. Baily, 3 Atk. 214 ; Lawson S. 109 ; Hewitt r. Kaye, Law Rep., 

r. Lawson, 1 P. Wms. 440 ; Drury 6 Eq. Ca. 198 ; RoUe r. Pearce, ib. 

V. Smith, ib. 404 ; Miller r. Miller, 5 Ch. D. 730. 

3 P. Wms. 358 ; Ward i\ Turner, (a) Bunn r. Markham, 7 Taunt* 

2 Ves. sen. 431 ; Tate v. Hilbert, 2 224. 

Ves. jun. Ill ; Blount r. Barrow, {b) 2 Bl. Com. 514, where are 

4 Bro. C. C. 72 ; Hills r. Hills, 8 cited Inst. 2, 7, 1 ; Ff. 1. 39, t. 6 ; 

Mee. & W. 401. and it is remarked, “ that there is 

(r) Miller v. Miller, Lawson r. “a very complete donatio mortis 

Lawson, ubi sup. But see now the causa in the Odyssey, b. 17, v. 78, 
Conveyancing Act, 1881, s. 50. “ made by Telemachus to his friend 

(y) See Bunn r. Markham, 7 Piraeus; andanother by Hercules, 

Taunt. 224 ; Ruddell r. Dobree, 10 “ in the Alcestes of Euripides, v. 

Sim. 244 ; Farquharson r. Cave, 2 “ 1020.’’ 

Coll. 366 ; Beak v. Beak, Law Rep., 
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2. An assignment of chattels personal may in general 
be made by parol, that is, either by mere -writing, or 
simply by word of mouth (c) ; and does not require the 
solemnity of a deed, nor even the delivery of possession (c?). 
And if made in writing, it may be either in the form of 
a mere note or memorandum, or by a regular deed of as- 
signment ; which last is ordinarily denominated (whether 
the transaction be between buyer and seller or not) a hill of 
sale. And in the case of goods sent from abroad by ship 
to a person resident in this country, the transfer of the 
property therein is commonly authenticated, or (as the 
case may be) originally effected, by an instrument not 
under seal termed a hill of lading ; which is in its form a 
receipt from the captain to the shipper (usually termed the 
consigno)'), undertaking to deliver the goods (on payment 
of freight) to some person whose name is therein expressed, 
or indorsed thereon by the consignor {c). And the delivery 
of this instrument (equally with the actual delivery of the 
goods) will suffice to pass and transfer to the party so 
named (usually termed the consignee) ^ or to any other per- 
son whose name ho may indorse thereon, the property in 
such goods (/). Moreover, by 18 & 19 Yict. c. Ill, it is 
now expressly provided, that every consignee or indorsee 
of a bill of lading to whom the property shall pass by 
reason of such consignment or indorsement, shall also (by 
reason thereof) have transferred to him all rights of suit, 
and be subject to the same liabilities in respect of the 
goods, as if the contract in the bill of lading had been 
made -with himself (y). 

(c) Perk. 8. 67. See Power v. 

"Walker, 3 M. & S. 7 ; Howell v. 

M'lvers, 4 T. R. 690 ; Heath v. 

Hall, 4 Taunt. 326. 

{d) Shep. Touch. 224 ; Martin- 
dale V. Booth, 3 B. & Adol. 607 ; 

Com. Dig. Biens, D. 3. 

(«) In a bill of lading, “perils of 
the sea” are usually excepted from 
the undertaking. (Kay t;. Wheeler, 


Law Rep., *2 C. P. 302.) 

(/) See Lickbarrow v. Mason, 2 
T. R. 63 ; 1 H. Bl. 367 ; 6 East, 21 ; 
Thompson v. Dominy, 14 Mee. & 
W. 403 ; Meredith v. Meigh, 2 Ell, 
& Bl. 364 ; Gurney v. Behrend, 3 
E. & B. 622; In re Westzinthus, 
6 B. & Ad. 817. 

(y) See Smurthwaito v. Wilkins, 
11 0. B. (N. S.) 842; Meyer v. 
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But though generally, and by the common law, personal 
property may be transferred without the use of writing, 
there are cases where the statute law has made the rule 
otherwise. For we shall see in the following chapter, that, 
in certain cases, a writing is by statute made essential to 
a contract for the sale of goods to the value of 10/. and 
upwards (Jt ) . And by force of several other enactments 
of the legislature, the solemnity of a ■writing is also re- 
quired in the transfer of ships (/), and in the assignment 
of a patent or of a copyright (/:). To which we may add, 
that a bill of exchange or promissory note, when made 
payable to the order of a particular person, can be assigned 
by him only under a written indorsement of his name. 

Again, though the property in a chattel personal will 
pass (as above mentioned) without delivery of 2 ^ossession — 
yet it is to be remembered that by the statute of 13 Eliz. 
c. 5, every grant or gift of chattels (as well as lands), 
made with an intent to defraud creditors or others, is void 
as against the persons to whom such fraud would be pre- 
judicial, — though good and effectual as against the grantor 
himself (/). And one of the principal badges of fraud, 
under this statute, has always been deemed to be the 
retention of the goods, by the original owner, if contrary 
to the purport of his donation or assignment (/«). Where 
possession, therefore, is so retained, it is prima facie a case 
of fraud, entitling the creditors of the original O'wner to 
impeach the transaction ; but supposing it to be consistent 
with the apparent object of the parties that possession 


Dresser, i6 C. B. (N. S.) G46; 
Short V. Simpson, Law Kei)., 1 C. 
P. 248 ; Dracachi r. The Anglo- 
Egyptian Navigation Company, 
ib. 3 C. P. 190 ; Jessel v, Bath, Law 
Rep., 2 Exch. 267. 

{h) 29 Car. 2, c. 3, s. 17 ; 9 Geo. 
4, c. 14, s. 7. See as to this Har- 
man V. Reeve, 18 C. B. 695, et 
post, 1 ). 69. 


[i] 17 & 18 Viet. c. 104, 8. 55, 
c. 120, sched. (repealing a former 
Act of 8 & 9 Viet. c. 89) ; 18 & 19 
Viet. c. 91, 8, 11. 

(/•) Vide sup. pp. 30, 38, 

(/) Sec 3 Rep. 82. 

(w) Twyne’s case, 3 Rep. 81 ; 
Shep. Touch. 66 ; Read \\ Blades, 
6 Taunt. 212. 


VOL. 11. 


E 
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should for the present he retained, as where the gift or 
grant is future or contingent only, the transaction is clear, 
so far at least, from any fraudulent complexion (n). 

Under this head of fraudulent dispositions of property, 
or those deemed by the law to be of that character, we 
may take occasion also to notice the antient rule, that 
where judgment was obtained in a court, and a writ of 
execution issued thereon, the property in the goods of the 
j’udgment debtor was, in all eases, bound from the time 
of issuing the writ (o). But by the Statute of Frauds, 
(29 Car. II. c. 3,) s. 16, it has been provided, in favour of 
bond fide purchasers from the debtor after judgment, that 
no such writ shall, as against them, bind the property in 
the goods of the defendant but from the time that such 
writ was delivered to be executed : and another important 
alteration (also in favour of purchasers) has been made by 
the Mercantile Law Amendment Act, 1856 (19 & 20 Viet, 
c. 97), which has provided (sect. 1), that no writ of execu- 
tion or attachment against the goods of a judgment debtor 
shall prejudice the title thereto acquired bond fide, and 
for a valuable consideration, before the actual seizure or 
attachment under such writ — provided the purchaser had 
not at the time notice that a writ, by virtue of which the 
goods might be seized or attached, remained unexecuted in 
the hands of the sheriff {p). But, on the other hand, there 
is also an enactment having in view the protection of execu~ 
tion creditors and others, from antecedent sales of a secret 
character by the defendant. For by 41 & 42 Yict. c. 31 
(the Bills of Sale Act, 1878) — in substitution for a previous 
Act on the same subject — and recently amended by the 
Bills of Sale Act Amendment Act, 1882 (45 & 46 Viet. 

(«) See 1 Powell, Mortg'. by Cov. 188 ; 8 Hop. 171 ; 2 Bl. Com. 447. 
37; Edwards v. Harben, 2 T. E. As between the parties to the 
687 ; Martindale r. Booth, 3 B. & action themselves, this is still the 
Ad. 498; Minshallr.Lloyd, 2 Mee. rule. (See Comb. 33; 12 Mod. 57; 
& W. 450; Beeves v. Capper, 5 Samuel v. Duke, 6 Dowl. P. C. 636.) 
Bing. N. C. 136, 138. {p) See Williams v. Smith, 4 H. 

(o) Fairer r. Brookes, 1 Mod. & N. 659. 
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0 . 43), a bill of sale ( 7 ) of personal chattels made at any 
time by the defendant in an action, will be void as against 
the plaintiff on whose behalf process of execution shall 
be issued (r), so far as regards any personal chattels in the 
defendant’s possession or apparent possession, — unless such 
bill of sale shall have been duly registered in the central 
office within semn days from its date ; and unless such 
registration shall have been renewed once in every period 
oi five years during the subsistence of the security («). 

We may conclude with the remark, that in what has 
been hitherto said of transferring chattels, we have sup- 
posed the property to be vested in the person who assumes 
to change the dominion ; and by the general rule, this 
circumstance is essential to the validity of the transac- 
tion (^). There are cases, however, in w'hich a man may 
confer property in chattels, of which he is not himself 
the owner, and of which he is not even authorized to make 
disposition. For if current coin of the realm be paid over 
for valuable consideration to an innocent party, his title 
thereto will be complete, although it should have been 
wrongfully obtained by the party who made the pay- 
ment (?r). And the case is the same with respect to notes 
of the Bank of England, and to the transfer, in regulsir 

(7) As to tlie instniments in- need not now be, duly attested by 
eluded under the term “bill of asolicitorof the Supreme Court; and 
sale” and the property to which the attestation must have stated, but 
the Act applies, see 41 & 42 Viet. need not now state, that the effect 
c. 31, ss. 4, 5; and 45 & 46 Viet. of the bill of sale has been explained 
c. 43, s. 3. by him to the grantor, before the 

(r) As to when a bill of sale is execution (41 & 42 Viet. c. 31, s. 10; 
void in hanhruptcij^ vide post, c. vi, 45 & 46 Viet. c. 43, s. 10). 

(if) Sect. 8. The provisions of the {t) Peer r. Humphry, 2 Ad. & 

Act of 1878, apply only to bills of El. 495; Lunn r. Thornton, 1 C. B. 
sale made after the 1st Januaiy, 379. 

1879. Prior to that date, the law on (w) Millar v. Race, 1 Burr. 452. 
this subject was regulated by the It is said in the books that “money 
Bills of Sale Acts, 1854 and 1866. It “ cannot be followed, because it has 
may be also remarked that under the ‘ ‘ no earmark. ’ ’ But see as to this, 

Acts of 1878, 1882, the execution of 1 Smith’s Leading Cases, 256. 
the bill of sale must have been, but 
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course, of bills of exehauge, promissory notes, and of such 
other negotiable instruments as are transferable by mere 
delivery (ir) ; and also with respect to goods sold in open 
market, or (as it is expressed in the language of the law) 
in marl'd overt (y). But on these subjects more ample in- 
formation will be afforded in the course of the following 
chapter. 

(j) See Grant r. Vaughan, 3 Brandilo v. Barnett, 1 Man. & Gran. 
Burr. 1516; Clarke r. Slice, Cowp. 908; Ilapliacl r. Bank of England, 
197; Wookey v. Polo, 4 Barn. & 17 C. B. 161. 

Aid. 1 ; Gorgier r. Mie^'ille, 3 B. & (y) Peer r. Humphry, 2 Ad. & 

C. 45 ; Lang r. Smyth, 7 Bing. 284 ; El. 495. 
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CHAPTER V. 

OF TITLE BY CONTRACT. 


We have next to address ourselves to the subject of con- 
tract ; which may with convenience be considered as one 
of the species of title to things personal, — it being one of 
the principal modes in which that important kind of chattel 
called chose in action, is originally created («). In contracts, 
however, there is so infinite a variety, and the relations 
and combinations to which they give rise are so compli- 
cated, as to make it impossible, in an elementary work, to 
exhibit them in an extended view. Our object will be 
only to glance at some of the more prominent doctrines 
which they involve ; and, after this, to enlarge a Kttle 
upon some particular species of contracts, which, from their 
greater frequency or importance, appear most to merit 
our particular attention. 

To obtain, then, a correct idea of a contract, it is necessary 
first to consider the nature of a 2^ronusc; which is where one 
man voluntarily engages himself to another for the perform- 
ance or non-performance of some particular thing. For a 
contract (or agreement) is where two or more persons enter 
into an engagement with each other, by a promise on either 
side. Such promisfe may be by j)arol, i.e., without deed or 
other specialty ; or it maj'" be by specialty, in which case it | 
is more properly termed a corenanf. And where a contract 1 
is not by specialty, it is called a parol (or simple) contract, ' 
to distinguish it from a contract by specialty ; and this, 
whether it is in writing or merely by word of mouth. 


{a) Vide sup. p. ^5. 
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It results from these definitions that there is in strict- 
ness a distinction between a promise and a contract; for 
the latter involves the idea of mutuality, which the former 
does not {b). 

[A promise or simple contract (using the terms indiscri- 
minately, as it is common to do) may be either icritten or 
verbal (c). But there are some engagements which, though 
never so expressly made, are deemed of so important a 
nature, that they ought not to rest on verbal promise only : 
which cannot be proved but by the memory (which will 
sometimes induce the perjury) of witnesses. To prevent 
which, the Statute of Frauds and Perjuries, 29 Car. 11. 
c. 3 {d), has enacted (sect. 4), that in the five following cases 
no verbal promise shall be sufiicient to ground an action 
upon {e) ; but at the least some note or memorandum of 
the agreement shall be made in writing, and signed by the 
party to be charged therewith (/), or by some other person 
thereunto by him lawfully authorized (r/) : 1. Where an 
executor or administrator promises to answer damages out 
of his own estate {h). 2. Where a man undertakes to 

answer for the debt, default, or miscarriage of another. 
3. Where any agreement is made upon consideration of 


{h) Bladistone (vol. ii. p. 446) 
defines a contract as ‘‘an agrec- 
“ ment upon sufficient considera- 
“ tion to do or not to do a parti- 
“ cular thing.” 

(r) Rannr. Hughes, 7 T. R. 350. 

(d) This statute is said to have 
been the joint production of Sir M. 
Hale, Lord Keeper Guildford, and 
Sir Leoline Jenkins. (Smith on 
Contracts, p. 32.) 

[e) It may be remarked here tliat 
an action cannot be maintained in 
an English court, on an agreement 
entered into in a foreign country^ 
not conformable to the Statute of 
Frauds. (Leroux i\ Brown, 12 C. 
B. 801.) 


(/) Though it is only necessary 
that the party to he charged should 
sign, it is essential that the instru- 
ment sought to be enforced should 
contain all the essentials of an 
agreement inter partes, (See Wil- 
liams V, Lake, 2 Ell. & Ell. 349 ; 
Caton V, Caton, Law Rep., 2 App. 
Cas. 127.) On the other hand, a 
verbal acceptance by the plaintiff 
of a proposal in writing by the de- 
fendant has been held sufficient. 
(Reuss V, Picksley, Law Rep., 1 
Exch. 342.) 

(y) See Smith v, Webster, Law 
Rep., 3 Ch. D. 49. 

(7/) 1 Saund. by Wms. 210, n. (1); 
Rann r. Hughes, 7 T. R. 350. 
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[marriage (/). 4. Where any contract or sale is made of 
lands, tenements, or hereditaments, or any interest in or 
concerning them (^). 5. And, lastly, where there is any 

agreement that is not to he performed within a year from 
the making thereof (/). In all these cases a mere Terhal 
promise will not support an action (m).] And upon the 
same principle, it was afterwards further provided by 
9 Gleo. IV. c. 14, (usually called Lord Tenterden’s Act,) 
ss. 1, 8, that no acknowledgment or promise without 
writing signed by the party chargeable (a), should suffice 
to revive a debt which would bo otherwise barred by lapse 
of time, or should confirm one contracted during infancy (o). 

These remarks as to the form of the engagement all 
apply to express contracts, viz. those in which the terms of 


(i) See Harrison i\ Cage, 1 Ld. 
Raym. 386 ; Cork v. Baker, 1 Str. 
34. As to what agreements are in 
consideration of marriage, see Smith 
on Contracts, p. 57. 

(k) See Sain.shury v, Matthews, 
4 Mee. & W. 343 ; Warwick i\ 
Bruce, 2 M. & S. 205 ; Humble i\ 
Mitchell, 11 Ad. & El. 205 ; Wat- 
son V. Spratloy, 10 Exch. 222 ; 
Smart v, Harding, 15 C. B. 652; 
Toppin V, Lomas, IG C. B. 145 ; 
Powell V. Jessop, 18 C, B, 336 ; 
Hodgson V. Johnson, 1 E. & E. 
685 ; Wright v, Stavert, 2 Ell. & 
Ell. 721 ; Angell v, Duke, Law 
Rep., 10 Q. B. 174 ; Lee v. Gaskell, 
ib. 1 Q. B. D. 700 ; Williams i\ 
Jorden, ib. 6 Ch. D. §17 ; Mar- 
shall V. Green, ib. 1 C. P. D. 35 ; 
Sale V. Lambert, ib. 18 Eq. Ca. 1 ; 
Potter V. Dufldeld, ib. 4 ; Commins 
v. Scott, ib. 20 Eq. Ca. 11. It 
may be remarked, that by a pre- 
vious section (s. 2), a lease may be 
without writing, provided it be for 
a term not exceeding three years, 
and the rent reserved be at the 


least two- thirds of the full improved 
value of the thing demised. 

(/) See Boydell v. Drummond, 
11 East, 142 ; Birch Lord Liver- 
pool, 9 Bam. & Cress. 392 ; Sykes 
r. Dixon, 9 Ad. & El. 693; Hubert 
V. Treherae, 3 Man. & G. 743 ; 
Souch r. Strawbridge, 2 C. B. 808 ; 
Giraud v. Richmond, ibid. 835 ; 
Cherry" v. Ileming, 4 Exch. 631 ; 
Knowlman v. Bluett, Law Rep., 9 
Exch. 1 ; Jones t\ Victoria Graving 
Dock Co., ib. 2 Q. B. D. 314. 

{m) A subsequent section of the 
same statute (viz. sect. 17) deals 
with contracts for the sale of goods^ 
and in certain cases requires them 
to bo in writing. Further notice 
is taken of this provision, post, 
p. 68, when the contract of sale is 
imder discussion. 

(«) By 19 & 20 Viet. c. 97, s. 13, 
a writing signed by an agent duly 
authorized will suffice. 

(o) Hartley v. Wharton, 11 Ad. 
& El. 934 ; Maccord r. Osborne, 
Law Rep., 1 C. P. D. 568. And 
see the Infants’ Relief Act, 1874. 
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the agreement are openly uttered and avowed at the time 
of the making ; hut there is also a numerous class of oon- 
j tracts which are implied, that is, resting on a mere construc- 
* tion of law ; and in general, the law will imply, that a man 
actually promises to fulfil that which he ought to fulfil (p). 
Thus the law imposes on a common innkeeper the duty of 
securing the goods of his guests in his inn ; and there is 
therefore always an implied contract with each of his guests 
to that effect (q). So, if I employ a person to transact any 
business for me, or to perform any work, the law implies 
that I promise to pay him so much as his labour deserves ; 
if I take up wares from a tradesman, without any agree- 
ment for price, a promise that I will pay him the value ; 
if I undertake any office, employment, or duty, an engage- 
ment that I will perform it with integrity. Thus a common 
carrier always impliedly undertakes to be answerable for 
the goods he carries ; a farrier, to shoe a horse without 
laming him; a tailor or other workman, that he will 
perform his business in a workmanlike manner : though if 
I employ a person to transact any of these concerns, whose 
common profession and business it is not, the law implies 
no such general undertaking ; and the matter turns, in 
that case, on the express or special agreement which may 
be made between us (r). [And there is also one species of 
implied contract which runs through and is annexed to all 
other contracts, conditions and covenants, viz. that if I fail 
in my part of the agreement, I shall pay the other party 
such damages as he has sustained by such my neglect or 
refusal. In short, almost all the rights of personal property 
(where not in actual possession) do in great measure depend 
upon contracts of one kind or another, or at least might be 

(p) Callnndcrt’. Oelricks, 6 Bing. (20 & 27 Viet. c. 41), as to which 
N. C. 58. vide post, p. 84. 

(17) 3 Bl. Com. 1G5 ; see Fell v. (r) 3 Bl. Com. 166, 166. As to 
Knight, 8 Meo. & W. 269. This the ai)plieation of the maxim, 
liability has been, to a certain ex- spondes peritiam artis, see Harmer 
tent, qualified by a recent statute t*. Cornelius, 6 C. B. (N. S.) 236. 
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[reduced under some of them ; which indeed is the method 
taken hy the civil law, it having referred the greatest part 
of the duties and rights of which it treats, to the head of 
obligations ex contractu and qua&i ex contractu (s).'] But it 
is to he observed, that where there is an express promise, 
the law does not raise an implied one, with reference to the ' 
same matter; for the maxim is, expressum facit cessare taci~\ 
turn {t). Moreover, where there is a contract hy deed, even 
an express parol promise to the same effect, and upon the 
same subject, has no force ; for the contract by specialty 
merges or extinguishes that by parol («). 

[Again: a contract may be either executed, — as if A. 
agrees to change horses with B., and they do it imme- 
diately, — in which case the possession and the right are 
transferred together ; or it may be executory, — as if they 
agree to change next week — in which case the right only 
vests, and their reciprocal property in each other’s horse 
is not in possession but in action : for a contract executed, 
conveys a chose in possession — a contract executory, con- , 
veys only a chose in action.] 

Having thus shown the general nature of contracts, it 
is now time to advert to some of the principal rules by 
which they are governed; among which the following 
holds a conspicuous place — that a promise by parol only, 
is not binding in law unless made upon a consideration. 
By this term we mean some compensation, or quid pro 
quo, to be afforded by the promisee ; as where, in return 
for certain services which another is to render me, I 
promise to pay him 100/. ; but if, without reference to 
services or other equivalent, I simply promise to pay him 


(*) Inst. 3, 14, 2. 

(^) See per BuUor, J., Tonssaint 
V. Martinnent, 2 T. R. 105. 

(a) See 6 Rep. 45 a ; per Lord 
Ellenborough, Drake r. Mitchell, 3 
East, 259; Price r. Moulton, 10 


C. B. 561 ; Bayley on Bills, p. 334 ; 
Sharp V. Gibbs, 16 C. B. (N. S.) 
527 ; Saunders v. MUsome, Law 
Rep., 2 Eq. Ca. 673 ; et vide sup. 
vol. I. p. 483. 
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100/., there exists in this case (in the language of the law) 
no consideration (a*). And however a man may or may 
not he hound to perform such a promise, in honour or 
conscience, which the municipal laws do not take upon 
them to decide, certainly those municipal laws will not 
compel the execution of what he had no visible induce- 
ment to engage for: and therefore our law holds, that 
ex nudo pacto non oritur actio {y ) ; or, as it may he otherwise 
expressed, that out of a promise neither attended with 
any particular solemnity (such as belongs to a deed or other 
specialty), nor with any consideration, no legal liability 
can arise. But any degree of reciprocity, whether in the 
way of benefit bestowed by the promisee, or of disadvan- 
tage sustained by him, -will prevent the pact from being 
nude (z). And as a general rule, the adequacy of the con- 
sideration is a question that the law will not entertain, 
provided a consideration of some value shall appear to have 
existed at the time of the promise (a). 

The consideration (like the contract itself) may be either 
executed or executory : and its character in this respect is 


[x) Considerations aro divided 
by the Civilians (says Blackstone, 
vol. ii. p. 444) into four species. 

Bo ut des, as when I give money 
or goods on a contract that I shall 
be repaid money or goods for them 
again, 2. Facio ut facias^ as where 
I agree with a man to do his work 
for him if he will do mine for me. 

3. Facio ut des^ where a man agrees 
to perform anything for a price. 

4. Bo ut facias y which is the third 
species inverted. It may be re- 
marked, that contracts based on 
such considerations have been 
termed by modem jurists innomi^ 
nate real contracts. (See Lord 
Mackenzie, p. 203.) 

[y) Bro. Ab. tit. Debt, 79 ; Salk. 
129, (See Liversidge v. Broadbent, 
4 H. & N. CIO.) It is remarked by 


Blackstone (vol. ii. p. 445), that 
‘ ‘ our law has adopted this maxim 
from the civil law,’’ and he cites 
Cod. 2, 3, 10, and 5, 14, 1. It is, 
however, noticeable, that the mean- 
ing of nudum pactum in the two 
systems of law is very different. 
See Browne’s View of the Civil 
Law, 1802, vol. i. p. 358, note 
(cited by Lord Mackenzie, p. 206). 

(ij) See 2 Saund. by Pat. & Will. 
137 e ; Wennall v. Adney, 3 Bos. & 
Pul. 251, (n.)*; Willatts v. Kennedy, 
8 Bing. 8 ; Thomas v. Thomas, 2 
Q. B. 851 ; Edwards v. Baugh, 11 
Mee. & W. 647. 

(a) See Hitchcock v. Coker, 6 A. 
& E. 456 ; Archer v. Marsh, ibid. 
967; Green v. Price, 13 Mee. & W. 
698; Strickland r. Turner, 7 Exch. 
208. 
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determined by tbe relation wbicb its performance bears in 
point of time to the promise, as being either prior or sub- 
sequent. Thus, if I bail a man’s servant, and the master 
afterwards promises to indemnify me, this is an executed 
consideration ; but if a man promises to indemnify me in 
the event of my bailing his servant, the consideration is 
then executory. And with respect to an executed consi-i 
deration, the rule is, that if it were not at the express or’ 
implied precedent request of the promiser, but a mere 
voluntary courtesy, it will not suffice to support a pro- 
mise (b) : therefore, in the first example the promise would 
not be binding in law, unless the bailing were at the 
master’s precedent request (c). 

Considerations are also in some cases said to be con- 
current, and in others continuing : the consideration, in the 
first case, being simp ly contemporaneous with the promise ; 
in the latter, having exigence before the promise, and also 
continuing after it is made {d). Under the head of con- 
current considerations falls the case of mutual promises ; 
which is where A. makes a promise to B., in consideration 
of a contemporaneous promise made by B. to him. Among 
promises made on continuing consideration, may be noticed 
that class which are iomi^^ -on legajliahiljtm as where, 
in consideration of a sum of money being legally due, the 
debtor promises to' pay. This, we may observe, has no 
immediate reference to any act done or to be done by the 
other party, that is to any consideration strictly so called ; 
yet it is not a nudum pactum, the legal duty being in the 
nature of a consideration ; indeed it is a promise which, even 
where nothing is expressed between the parties, the law 


{b) As to the cases in which a 
request will bo implied, see Exall 
V. Partridge, 8 T. E. 310 ; Pownal 
V. Ferrand, 6 Bam. & Cress. 444 ; 
Pitt V. Purssord, 8 Moo. & W. 538. 

(c) Lampleigh v . Brathwait, Hob. 
lOo; Hunt v. Bate, Dy. 272 a; and 


see Tipper v. Bicknell, 3 Bing. N. C. 
710; Eastwood e. Kenyon, 11 Ad. & 
El. 452 ; Kaye v. Dutton, 7 Man. 
& G. 807. 

(d) Bac. Ab. Assumpsit (D.) ; 
and see Tipper v. Bicknell, ubi sup. 
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itself (as we have before seen) will imply {e). We may 
remark, too, in connection with this subject, that even a 
^past liability will in some cases amount to a sufficient con- 
i^eration to support an express promise ; as if a man 
promises in writing to pay a just debt, barred by lapse of 
time, and the payment of which is consequently incapable 
(but for this promise) of being enforced either at law or in 
equity (/). 

The consideration of “ blood,” that is, natural love and 
affection, — though for some purposes deemed a good 
one (</), — will not suffice to sustain a promise (/?) ; and the 
same may be said as to past considerations of a merely 
moral nature binding on the conscience or feelings of the 
promiser, but not of a kind on which the law would raise 
any implied contract (/). And in every case in which 
either the consideration or the promise founded upon it is 
i illegal , — whether as contrary to the express provisions of the 
law or against its policy (/•), — or where it is of an immoral 
ox fraudulent character, the contract is utterly void, and of 
no effect (/), or at all events, it will be voidable. 

It is also a rule that the consideration of a promise 
must t mve from the promisee ; in other words, it must be 
an act to be performed on his part or by his procurement, 
and not on the part or by the procurement of a stranger. 


[e) See 2 Bl. C. 445; Wennall v, 
Adney, 3 Bos. & Pul. 240 ; Meyer 
V. Haworth, 8 Ad. & El. 467; Monk- 
man V. Shepherdson, 11 Ad. & El. 
411 ; Eastwood V. Kenyon, ib. 438; 
Shadwell v, Shadwell, 9 C. B. (N. S.) 
169. 

(/) Vide sup. p. 55. 

(g) Vide sup. vol. i. p. 499. 

{h) See the authorities cited in 
the note to Wennall v. Adney, 3 
Bos. & Pul. 251. 

(i) See the authorities cited sup. 
n. (<?). Also Beaumont v. Reeve, 
8 Q. B. 483. As to the cases in 
which the law will raise an implied 


contract, vide sup. j). 56. 

(/i) Among* the contracts against 
the policy of the law are those in 
general restraint of marriage, or of 
trade, (see Lowe v. Peers, 4 Burr. 
2225 ; Mallam v. May, 11 Mee. & 
W. 663 ; Sainter v. Ferguson, 7 
C. B. 716), or such as are tainted 
with chanweriu ; see Grell r. Levy, 
16 C. B. (N. S.) 73. 

(/) See Shop. Touch. 164 ; Steel 
r. Brown, 1 Taunt. 381 ; Fisher v. 
Bridges, 3 Ell. & Bl. 642 ; Feret v. 
Hill, 15 C. B. 207; Smith v. White, 
Law Rep., 1 Eq. Ca. 626. 
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Thus, if there be an agreement between A. and B., for a 
sufficient consideration, as between themselves, that B. 
shall pay a sum of money to C., to whom B. promises 
accordingly to make such payment, yet C., being a 
stranger to the consideration, can maintain no action on 
the promise (m). 

What has already been said in this chapter, taken in 
connection with the maxims as to the power of alienation 
and the construction of deeds which were laid down in the 
first volume of this work, will suffice to give some idea of 
the law relating to contracts in general («). And it may 
be taken that the same laws of construction and as to the 
capacities of the parties to contract, apply in general both to 
sealed and to unsealed agreements. It is to be understood, 
then, that the position of a manned woman and of an infant^ 
in regard to their capacity to contract, is subject to rules 
which will hereafter be discussed in the proper place {o ) ; — 
that a contract made under duress may be avoided by the 
person whose free will has been restrained ; though he has 
also an election, if he thinks proper, to insist upon it as a 
binding transaction (7?) ; — and further, that a person not 
under the guidance of reason (whether from insanity, 
idiocy, or even inebriety) appears to be absolutely incapable, 
while that condition lasts, of entering into a valid contract, 


(m) Crow r. Rogers, Str. 592. 
See Twedle v. Atkinson, 1 B. & 
Smith (Q. B.) 393. 

{h) Vide sup. vol. i. p. 501. We 
may remark here, that what is 
stated sup. vol. i. p. 485, n., as to the 
necessity of having a deed properly 
stamped before it can be used- in 
evidence, applies also generally to 
written agreements not under seal, 
to bills, notes, &c. (See 33 & 34 
Viot. c. 97, in sched.) There are, 
however, certain exceptions; among 
which are that of an agreement, the 
matter whereof is under 5/. in value, 
and of an agreement relating to the 


sale of goods and merchandize, or 
for the hire of labourers, artificers, 
manufacturers, or menial servants. 
(Ibid.) See Rodwell t\ Phillips, 9 
Mee. & W. 506 ; Melanotte v. Teas- 
dale, 13 Mee. & W. 216; Southgate 
r. Bohn, 16 Mee. & W. 34; Elnight 
i\ Barber, ib. 66 ; Sadler r. Johnson, 
ib. 775; Liddiard r. Gale, 4 Exoh. 
816; Martin V. Wright, 6 Q. B. 917* 

(o) Vide post, bk. m. c. n. and 
c. IV. 

(p) 1 Roll. Ab. 688; Atlee r. 
Backhouse, 3 Mee. & W. 650. As 
to dtnrss^ vide sup. vol. i. p. 140. 
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though it would seem that he is chargeable for necessaries 
(in like manner as an infant) suitable to his station in life, 
and supplied to him without fraudulent intention (q).' 

As a contract to do a thing illegal at the time when the 
agreement is made is void, so also the performance of a 
contract is held to be excused, whenever, by a subsequent 
alteration of the law, such performance becomes illegal. 
Thus, if a man covenants to do a certain act, and after- 
wards, and before the time for doing it arrives, a statute 
is passed by which an act of that description is prohibited, 
the statute impliedly repeals the covenant if). But, on the 
other hand, no excuse is in general afforded by the circum- 
1 stance that what a man absolutely engaged to do has since 
j become impossible ; for it was his own fault to make an un- 
conditional contract («) ; though if the performance be 
hindered by the opposite party, the case of course is dif- 
ferent, and the party making the engagement is excused if). 
Performance of a promise will also be excused whenever 
the promisee has failed on his part to perform the con- 
sideration : and independently of the law of promise and 
consideration it is to be observed, that a contract, whether 
by deed or parol, often contains stipulations on both sides 
of such a nature that the performance of some act, by one 
of the parties, must be considered as a condition precedent 

{q) See Baxter i\ Lord Ports- In the case of a penalty, subject to 
mouth, 6 Bam. & Ores. 170; Gore a conditiotiy the obligation will be 
r, Gibson, 13 Mee. & W. G26 ; discharged, not only where the 
Beavan v. Macdonnell, 10 Exch. performance is prevented by the 
184; Matthews v. Baxter, Law opposite party, but also where it is 
Rep., 8 Exch. 132. prevented by the act of God. (Co. 

(r) Ld. Eaym. 321 ; Hadley v. Litt. 206 a!) It has been said that 
Clarke, 8 T. R. 259. the latter kind of prevention, is no 

(«) Co. Litt. 209 a ; 1 Shop. excuse in the case of a covenant 
Touch, by Prest. 164 ; and see per or promise. (See Dy. 33 a ; Bul- 
Ld. Kenyon, Cook v. Jennings, 7 lock v. Domitt, 6T. R. 660; Hallr. 
T. R. 384 ; Hadley r. Clarke, ubi Wright, E. B. & E. 746.) But as 
sup. to this doctrine, see Taylor v. Cald- 

(t) Co. Litt. 209 a; per Lord well, 3 B. & Sm. 833; Howell v. 
Kenyon, Cook r. Jennings, ubi sup. Coupland, Law Rep. , 1 Q. B. D, 268. 
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to tlie performance of some act by tbe other, so that a 
breach in the prior obligation will excuse a breach in the 
posterior. But a particular clause in a mutual agreement 
may also be of such a nature that the breach of it may not 
be sufficient to excuse the opposite party from performance 
on his side, though it will entitle him to an action for 
damages : and whether any given clause is to be construed 
in this latter mode, or as a condition precedent, turns less 
on any technical rule of interpretation — though many are 
to be found in the books (u ) — than on the intention fairly 
imputable to the parties in each particular case, which will 
depend on a consideration of the tendency of one con- 
struction or the other, in point of natural reason and 
convenience (ir). 

In speaking of contracts, we have hitherto supposed 
them to be made between the principal parties themselves: 
but a contract, of whatever kind, may be entered into 
either by the parties in person, or by their agents lawfully 
authorized ; a consideration that naturally leads us to take 
some notice of the relation of principal and agent. 

An agent may be constituted, either by express appoint- j 
ment, or by implication of law arising from the circum- 1 
stances in which parties are placed (y). The appointment, 
when express, may in general be made by word of mouth ; 
though this is subject to exception in certain cases (s), — ^for 
where any lease of land for above three years, or whereon ! 
less than two-thirds of the full improved value shall be 


(«) See 1 Saund. by Pat. & Will. 
320 ; 2 ib. 352 ; Stavers Curling, 
3 Bing. N. C. 355. 

{x) See Fishmongers’ Company 
V. Robertson, 5 Man. & G. 198 ; 
Scott V. Parker, 1 Q. B. 809 ; Ire- 
land t’. Harris, 14 Mce. & W. 437 ; 
Macintosh v. Midland Counties 
Railway, ib. 548. 


(y) It is to be observed that an 
infant or married woman may be 
an a^rc/if, and enter into a valid 
contract as such, for their prin- 
cipal. (See Paley’d Princ. and 
Ag. 2 ; Hindus v. Bradwell, 6 
C. B. 583 ; Smith v. Marsach, 6 
C. B. 486.) 

(a) See Paley’s Princ. and Ag. 
132. 
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reserved as rent, or any uncertain interest in land, is to be 
created by an agent, or (except in the case of copyhold) 
to be assigned or surrendered by an agent, his authority 
must, by the Statute of Frauds, be in writing (a ) ; and an 
‘ agent for a corporation aggregate must in general be con- 
stituted not only by writing but by deed (h) : and in every 
case where a deed is to be executed by one man as agent 
(or “attorney”) for another, he must himself be authorized 
by deed for that purpose (c). 

An ageney, in whatever way constituted, determines 
ipso facto by the death of the prineipal {ct ) ; and is also 
capable of being revoked by him in his lifetime, with as 
little ceremony as it was created, and at his mere pleasure : 
but to this there is an exception in the case where an 
authority is given in pursuance of a contract with another 
party, and by way of security to him, — as where a man 
assigns his effects in trust for his creditors, and executes a 
power of attorney to the trustee to enable him to recover 
debts, the proceeds of which are to be applied to the pur- 
poses of the trust ; — for an authority of this sort is not 
revocable at the pleasure of the principal (e) . And it is 
now provided by the Conveyancing Act, 1881 (/), that 
the donee of a power of attorney not having notice of the 
revocation of the power by death, lunacy, bankruptcy, or 
express revocation of or by the donor of the power, is pro- 
tected in respect of all payments made, or acts done by 
him ; but the payee was not also thereby protected. How- 
ever, by the Conveyancing Act, 1882 {g), where a power of 
attorney given for value is expressed to be irrevocable 
generally, or, whether given for value or not, is expressed 
to be irrevocable for a given time, not exceeding one year, 

(a) 29 Oar. 2, c. 3, ss. 1, 2, 3. {d) See Smout v. Ilbery, lOMee. 

{b) Plowd. 91 ; see Mayor of & W. 1. 

Ludlow V. Charlton, G Moe. & (^) Paley, Princ. and Ag. 156, 

W. 816. 2nd edit. 

(c) Soo Harrison v Jackson, 7 (/) 44 &45 Viet. c. 41, ss. 46, 47. 

T. R. 209 ; Elliott v. Davies, 2 Bos. (y) 46 & 46 Viet. c. 39, ss. 8, 9. 

& Pul. 338. 
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then it is not to be revoked as against a purchaser by the 
death, marriage, lunacy, or bankruptcy of the donor of the 
power, or by his express revocation, as regards any acts 
done under such power, either generally or within such 
fixed time, as the case may be, and such acts are not to be 
invalidated by reason of the donee or purchaser having 
notice of what would otherwise have been the revocation 
of the power. 

Again, an agent may be either gmeral or npecial ; the 
former, where a man is empowered to act generally in the 
affairs of another, or at least to act for him generally in 
some particular capacity; the latter, where he is authorized 
to transact for him only in some particular matter. And 
hero the distinction is observable, that so far as concerns 
the rights of strangers who deal with one who is known to 
them as a general agent of the principal, without notice of 
any particular restriction placed on his powers, he shall be 
presumed to have authority for what ho does, provided it 
fall within the limits ordinarily belonging to the kind of 
employment which he exercises ; and this oven though in 
fact he may be violating the direction jirivately given in 
the particular case by his employer {/i ) : but the power of , 
a special agent, i. e. one employed in a single transaction,, 
is strictly bounded by the autliority he has actually re-' 
ceived ; so that a stranger who deals with him has no 
right to consider his acts as binding on the employer, if it 
should turn out that the instructions of the latter have 
been violated (i). But where that which is done by an 
agent (of any description) is without sufficient authority, 
it is always eapable,of being made good by the subsequent 
assent of the principal : and the effect, in such event, is 
exactly the same as if full power had been originally 
given; the maxim of law on this subject being, that 
every ratification is retrospective, or, as it is sometimes 

(A) See Howard.!’. Sheward, Law (i) See Fenn v. Harrison, 4 T. R. 
Rep., 2 C. P. 148; Henkel v. Pape, 177; Trueman v. Lodcr, 11 Ad. & 
ib. 8 Exch, 7. El. 593. 


VOT.. II. 


F 
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expressed, omnis ratihahitio retrd irahitur^ et mandato priori 
cBquiparatur. 

A contract duly made by an agent, is in law the con- 
tract of the principal; from which it follows that such 
principal is entitled to enforce it by suit in his own name, 
and is also liable to be personally sued thereon : and the 
case will be the same though the agent should have made 
the contract as if he were himself the party interested, 

: and without disclosing the capacity in which he acted. 
In the case last supposed, the agent, having pledged his 
own personal credit, would be liable (not less than the 
principal) to be personally charged on the contract ; 
though, on the other hand, if he made it professedly on 
behalf of another person, and without any expressions 
indicative of an intention to bind himself, no such liability 
would attach to him {k). 

To these remarks we may add, that an agent is always 
incompetent, without special authority for that purpose, to 
appoint another person to act in his stead ; the maxim of 
law being, that delegatus non potest delegare if). 

Having now attempted to trace the principal lineaments 
of the law of contract, generally considered, we shall de- 
vote the remainder of the chapter to an examination of 
such particular species of contracts, relative to things per- 
sonal, as are of superior interest and importance ; without 


{Jc) The cases which turn upon 
the respective liabilities of the agent 
and of the principal, on contracts 
made by the former are very nu- 
merous. The following may be 
consulted with advantage : — Good- 
haylie’s case, Dy. 230 ; Apxdeton 
V. Binks, 5 East, 148 ; Paterson v. 
Gandasequi, 15 East, G2 ; Addison 
V. Gandasequi, 4 Taunt. 574; Thom- 
son i\ Daveiij^ort, 9 Bam. & Cress. 
78; Sims r. Bond, 5 B. & Ad. 389; 
Amos r. Temperley, 8 Mee. & W. 
798; Can* r. Jackson, 7 Exch. 382; 


Udall Atherton, 7 H. & N. 172; 
Jones V. Downham, 4 Q. B. 235 ; 
Schmaltz w Avery, 16 Q. B. 655 ; 
Smyth r. Anderson, 7 C. B. 21 ; 
Green v. Kopke, 18 0. B. 549; 
Cooker. Wilson, 1 C. B. (N.S.) 153; 
Risbourg r . Bruckner, 3 C. B. (N. S.) 
812 ; Kelner r. Baxter, Law Rep., 
2 C. P. 174 ; Barwick v. English 
Joint Stock Bank, ib. 2 Exch. 259. 

(/) 9 Rep. 77 b; Coles v, Tre- 
cothick, 9 Ves. 251 ; Blore r. Sut- 
ton, 3 Meriv. 237. 



CHAP. V. — OF TITLE BY CONTRACT. 


67 


further reference in this place to such contracts as concern 
the realty, which have been sufficiently noticed in the first 
volume of this work (m). And at the head of these, we 
may place, 

I. The contract of sale. 

This is a contract for the transmutation of property ! 
from one man to another, for a price («). [If it he a ; 
commutation of goods for goods, it is more properly an - 
exchange; hut if it he a transferring of goods for money, it 
is called a sale ; which is a method of exchange introduced 
for the convenience of mankind, hy establishing an uni- 
versal medium, which may he exchanged for all sorts of 
other property; whereas, if goods were only to he ex- 
changed for goods, hy way of barter, it would he difficult 
to adjust the respective values, and the carriage would he 
intolerably cumbersome. All civilized nations therefore 
adopted very early the use of money, for we find Abraham 
giving “four hundred shekels of silver, current money 
“ with the merchants,” for the field of Macpelah (o) ; 
though the practice of exchange still subsists among 
several of the savage nations. But with regard to the law 
of sales and exchanges there is no difference : we shall 
therefore treat of them both under the denomination of 
sales only.] 

A contract of sale implies a bargain, or mutual under- 
standing and agreement between the parties as to terms ; 
and the law as to the transmutation of property under 
such contracts may be stated generally, as follows. If the 
vendor says the priefe of the goods is 4/., and the vendee 
says he will give 4/., the bargain is struck ; and if the 
goods be thereon delivered or tendered, or any portion of 
them if such portion be accepted by way of earnest {p), or 

(m) Vide sup. vol. i. pp. 4G8 — {p) Earnest is called in the civil 

626. law arm (see Inst. 3, t. 23). An- 

(w) Noy, Max. 42. tiently, among all the northern 

(o) Gen. c. xxiii. v. 16. nations, shaking of hands was held 

f2 
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if the price be paid or tendered, or any part of the price 
he paid down and accepted (if it he hut a penny), the 
! property in the goods is thereupon transmuted, and vests 
' immediately in the bargainee; so that in the event of their 
being subsequently damaged or destroyed, he and not the 
vendor must stand the loss {q). This supposes (it will 
be observed) the ease of a sale for ready money ; hut if 
it he a sale of goods to he delivered forthwith, hut to 
he paid for afterwards, the property passes to the vendee 
immediately upon the striking of the bargain without 
either delivery on the one hand or payment or tender of 
payment on the other (r). 

These doctrines, however, with respect to the time at 
which the property vests, refer only to a sale of specific 
goods ; for in other cases, no property passes until the 
particular goods are ascertained hy delivery or other- 
wise (.v). They also refer to the case where the goods are 
at the time of sale in a condition to be immediately 
delivered ; for while any previous act remains to be done 
to them on the part of the vendor, the property in the 

necessary to bind the bargain, a But if there be a fraudulent in- 
custom which we still retain, says tention on the part of the vendee at 
Blackstone, (vol. ii. p. 488,) in the time, not to i)ay for the goods, 
many verbal contracts. A sale the property does not pass. (Noble 
thus made was called ha)idsale — r. Adams, 7 Taunt. 59. And see 

venditio per mutuam manuum com^ Cundy v, Lindsay, Law Hep., 3 

plexionem — (Stiemh. de Jure Goth. App, Ca. 459.) 

1. 2 , c. 5), till in process of time the ( a ) Per Ilolroyd, J., Simmons v. 
same word was used to signify the Swift, 5 Barn. & Cr. 864 ; per 

price or earnest, which Avas given Parke, J., Dixon v, Tates, 5 Bam. 

immediately after the shaking of & Ad. 340. By 19 & 20 Viet. c. 97, 
hands, or instead thereof. s. 2, the plaintiff in an action for 

[q) See Shop. Touch. 224, 225 ; breach of a contract to deliver 
Dy. 30 a ; Hob. 41 ; Noy, Max. specific goods for a price in money, 
c. 42 ; 2 Kent’s Com. 388; Lang- might obtain leave to issue exe- 
fort r. Tiler, 1 Salk. 113; 2 Bl. cution for ti^e delivery of the goods 
Com. 447 ; Hinde i\ Whitehouse, specifically ; and under the Judi- 
7 East, 571. cature Acts and the Orders and 

(?*)Hob. 41; Noy, Max. 87 ; Dy. Kules thereunder, such execution 
SO, 76 ; Shej). Touch. 222 ; and see now issues without leave (Ord. xlii. 
Clarke r. Spence, 4 Ad. & El. 469. rule 4). 
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goods remains in him, and the goods continue always at 
his risk (t). 

There is a distinction, too, between the vesting of the 
property, and the vesting of the right of possession (^^) ; 
for even in the case of a sale of specific and finished goods 
(if for ready money), the_ vendee cannot take the goods 
untn he tenders the whole price agreed on. But if ho 
tenders the money to the vendor, and he refuses it, the 
vendee may seize the goods, or have an action against the 
vendor for detaining them (x). 

All that has been said with respect to a contract of 
sale, is also to be taken as subordinate to the provisions 
of the Statute of Frauds. For by 29 Car. II. c. 3, s. 17, 
it is enacted, that no contract for the sale of any goods (y), 
wares or merchandizes, for the price of 10/. Hterlhuj^ or ■■ 
upwards, shall be allowed to be good, — except the buyer 
shall accept part of the goods, and actually receive the 
same (s), or unless he shall give something in earnest to 
bind the bargain, or in part payment {a) ; or unless some 
memorandum or note in writing, of the same bargain, be . 
made and signed by the parties to be charged with such ' 


{f) See Simmons r. Swift, 5 Barn. 
& Cress. 857 ; Tansly r. Turner, 2 
Bing. N. C. 151 ; Young i\ Mat- 
thews, Law Rep., 2 C. P. 127. As 
to the passing of the property 
under ship - building contracts, 
where the price is paid by instal- 
ments during the progress of the 
work, see Clarke v, Spence, 4 Ad. 
& El. 448. 

(w) 2 Kent, Com. 38>. 

[x) Waterhouse v. Skinner, 2 
Bos. & P. 447. 

(?/) It may be useful to remark 
that though a contract for the sale 
of goods may require to be in 
writing under this section of the 
Statute of Frauds, it does not re- 
quire to be stamped^- -it being 
exempted from the ordinary rule, 


requiring an agreement to be 
stamped before it can be given in 
eA'idcncc ("33 & 34 Viet. c. 97, in 
Sched.). 

[z) See Bell i\ Lament, 9 Mee. 
& W. 36 ; Acraman v. Morrice, 
8 C. B. 449 ; Saunders t\ Topp, 
4 Exch. 390 ; Hunt r. Hecht, 8 
Exch. 814; Holmes \\ Hoskins, 9 
Exch. 753 ; Tomkinson r. Staight, 
17 C. B. 697; Gardner r. Grout, 
2 C. B. (N. S.) 340; Hart r. Bush, 
1 E. & E. 194 ; Coombs t\ The 
Bristol and Exeter Railway Com- 
pany, 3 H. & N. 510 ; Castle 
Sworder, 5 H. & N. 281 ; Cusack 
r. Robinson, 1 B. & S. 299. 

{a) See Walker r. Nussey, 16 
Mee. & W. 302. 
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oontraot, or their agents thereunto lawfully authorized (6). 
In addition to which it was at a later period provided by 
the 7th section of Lord Tenterden’s Act (9 Geo. IV. c. 14), 
that the enactment on this head contained in the Statute 
[of Frauds should extend to all contracts for the sale of 
goods of the value aforesaid, notwithstanding that the 
goods might he intended to he delivered at some future 
^time (c ) ; or might not, at the time of such contract, he 
actually made, procured, or provided, or fit or ready for 
delivery, or notwithstanding that some act might he 
requisite for the making or completing thereof, or render- 
ing the same fit for delivery (d). 

If the vendor of goods transmit them to the vendee, 
without receiving payment of the price, and afterwards 
becomes apprised that the latter is insolvent, the law 
allows him the privilege of stoppage in transitu ; that is, 
it entitles him while the goods are still in their transit, 
and not yet delivered to the vendee, to reclaim them, and 
to determine, or at least to susj)end the performance of, 
the contract of sale (c). Nor will this right he affected 

{b) See as to the 17th section of 249; Bowlby v. Bell, ib. 284; Wat- 
the Statute of Frauds, the follow- son v. Spratley, 10 Exch. 223. As 

ing recent cases in addition to to bought ami sold notes^ see Sieve - 

those already cited: — Richardson right v. Archibald, 20 L. J., Q. B. 

r. Dunn, 2 Q. B. 218 ; Marshall r. 529; Barton v. Crofts, 16 C. B. 11. 

Lynn, 6 Mee. & W. 109; Thornton As to an auctioneer^ see Peirce v. 

V. Charles, 9 Mee. & W. 802; Chap- Corf, Law Rep., 9 Q. B. 210. 

man r. Morton, 11 Mee. & W. 534; (c) Sec Harman r. Reeve, ubi 

Norman r. Phillips, 14 Mee. & W. sup. 

277 ; Fricker r. Tomlinson, 1 Man. (d) Sec Elliott v. Pybus, 10 Bing. 

& Gr. 772 ; Archer v, Baynes, 5 512. 

Exch. 625 ; Harman r. Reeve, 18 {c) See IJodgson v. Loy, 7 T. R. 

C. B. 587; Sari v. Bourdillon, 1 440; Mills v. Bull, 2 B. & P. 457; 

C. B. (N. S.) 188 ; Buxton v. Rust, Litt v. Cowley, 7 Taunt. 169; Ruck 

Law Rep., 7 Exch. 279 ; Murphy v. Hatfield, 5 B. & Aid. 632 ; Ed- 

V. Boese, ib. 10 Exch. 126 ; Plevins wards v. Brewer, 2 Mee. & W. 379 ; 

V. Downing, ib. 1 C. P. D. 220. As Wentworths. Outhwhaite, 10 Mee. 
to its construction in reference to & W. 436 ; TannCr v. Scovell, 14 
the sale of scrip or shares, see Mee. & W. 28 ; Jackson v. Nicol, 6 
Humble v. Mitchell, 11 Ad. & El. Bing. N. C. 508 ; Dodson v. Went- 

205; Tempest v. Kilner, 3 C. B. worth, 4 Man. & G. 1080; Wilms- 
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by the vendor having consigned the goods to the vendee 
under a bill of lading (/) ; but if the vendee or consignee 
has indorsed such bill to a third party, for valuable con- 
sideration, who received it without notice that the con- 
signee was insolvent and the -consignor unpaid, his claim, 
as assignee of the property under the bill of lading, is 
paramount to the consignor’s right to stop in transitu {g). 

Though, in general, it is only from the owner that any 
property in goods can be derived (A), yet goods may, in 
certain cases, be effectually transferred to a purchaser by 
one who has himself no title ; for it is expedient that the 
buyer, by taking proper precautions, may be secure of his 
purchase, otherwise all commerce between man and man 
would soon be at an end. And hence it is the rule that a 
sale in market overt (that is open) shall not only be good 
between the parties, but also be binding on all those that 
have any right or property in the thing so sold therein. 
[And for this purpose, the Mirrour informs us, were tolls 
established in markets, viz. to testify the making of con- 
tracts (/). For every private contract was discountenanced 
by law, insomuch that our Saxon ancestors prohibited the 
sale of anything above the value of 20(/., unless in open 
market, and directed every bargain and sale to bo con- 
tracted in the presence of credible witnesses (X). Market 
overt, in the country, is only held on the special days 
provided as market days, for particular towns, by charter 
or prescription; but in the city of London every day, 
except Sunday, is a market day (/). The market place, or 


hurst V. Bowker (in ergor), 7 Man. 
& Gr. 882; Valpy r. Gibson, 4 C. B. 
837; Bird v. Brown, 4 Exch, 786 ; 
Gurney v. Behrend, 3 Ell. & Bl. 
622 ; Heinekey v. Earle, 8 Ell. & 
Bl. 410. 

(/) See 18 & 19 Viet. c. Ill, 
8. 2 ; sup. p. 48. 

(y) See Lickbarrow v. Mason, 2 
T. R. 63 ; 6 T. R. 131 ; 1 H. Bl. 


357; Re Weatzinthus, 6 B. & Ad. 
817; Jones r. Jones, 8 Mee. & W. 
431. 

(A) Vide sup. p. 51. 

(t) Cap. 6, s. 8. 

(A) Wilkins’s Leg. Anglo-Sax. 
LI. Ethel. 10, 12, LI. Eadg. 80. 

(i) Taylor v. Chambers, Cro. 
Jac. 68. As to certain feast days, 
however, see 27 Hen. 6, c. 5. 
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[spot of ground set apart by custom for the sale of particular 
goods, is also in the country the only market overt (w) ; 
but in London every shop in which goods are exposed 
publicly for sale is a market overt, though only for such 
things as the owner professes to trade in {n). 

To the general rule as to the binding effect of a sale in 
market overt, there are, however, some exceptions. For 
if the goods be crown property, such sale (though regular 
in all other respects) will not bind the crown; and this, 
though a bond fide sale of this nature binds infants, femes 
covert, idiots or lunatics, and men beyond seas, or in 
prison. But the owner is not bound, if the buyer knoweth 
the property not to be in the seller ; or if there be any 
other fraud in the transaction, as if he knoweth the seller 
to be an infant or under other disability ; or if the sale be 
not originally and wholly made in the market, or not at 
the usual hours (o). Moreover, if a man buy his own 
goods in a market, a contract of sale shall not bind him 
(so that he shall be compelled to render the price), unless 
the property had been previously altered by a former 
sale {p). And notwithstanding any number of intervening 
sales, if the original vendor, who sold without having the 
property, should come again into possession of the goods, 
the original owner may take them when found in his 
hands who was guilty of the first breach of justice {q). 
By which wise regulations, the law has secured the right 
of the proprietor in personal chattels from being im- 
properly divested : so far at least as is consistent with that 
other necessary policy, that bond fide purchasers in an open 
and regular manner should not be afterwards put to diffi- 
culties by reason of the previous knavery of the seller.] 

A bond fide purchase in a fair or other market overt 
will, therefore, as the general rule, vest in the buyer the 

(m) Godb. 131. p, 401. 

(«) 5 Rep. 83; 12 Mod. .521. As (0) 2 Inst. 713, 714. 

to the markets in London, see Ibil- {p) Perk. s. 93. 

ling on the Customs of London, {q) 2 Inst. 713. 
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property in what he has 6o bought, even though it was 
stolen or obtained in some other criminal or tortious way 
from the owner, — ^unless indeed such owner shall prosecute 
the offender to conviction and obtain an order of resti- 
tution (r) ; to which he will be entitled notwithstanding 
an intervening sale in market overt (s). And if my goods 
are stolen or in any other way wrongfully taken from me 
and sold out of market overt, my property is not altered, 
and I may re-take them wherever I find them or recover 
their value even from an innocent vendee (^). In aid of 
this right, it has been enacted by the Pawnbrokers Act, 
1872 (in substitution for a previous provision to the same 
general effect), that a person suspecting any article of 
which he is the owner to have been unlawfully pawned, 
and on oath satisfying a justice that there is good cause 
and probable ground for such suspicion, may obtain a 
warrant for searching the house of the pawnbroker ; and if 
on such search the goods shall be found, and the property 
of the claimant proved, he shall be entitled to have them 
restored (?/). 

There are some species of personal proj)erty, moreover, 
with regard to the transfer of which by sale special regu- 
lations have been made by the legislature. Thus with 
regard to horses, a purchaser gains no property in one 
which has been stolen, unless he not only buys it in a fair 
or market overt, but also in accordance with the directions 
of the statutes 2 & 3 P. & M. c. 7, and 31 Eliz. c. 12 {x). 
[And by these it was enacted, that a horse so purchased 
must have been openly exposed in the time of such fair 


(r) In such case, by* 30 & 31 
Viet. c. 35, 8. 9, compensation to 
the innocent buyer may bo directed 
by the court out of any monies 
taken on the thief (vide post, bk. 
VI. ch. XXII.). 

(«) 2 Inst. 714 ; 1 Hale, P. C. 
643 ; Horwood v. Smith, 2 T. R. 
750; Featherstonhaugh r. John- 
ston, 8 Taunt. 239 ; Scattergood r. 


Sylvester, 15 Q. B. 506. 

{t) See Peer i\ Humphrey, 2 Ad. 
& El. 495 ; White r. Spettigue, 13 
Mee. & W. 603 ; Cundy r. Lindsay, 
Law Rep., 3 App. Ca. 459. 

{«) 35 & 36 Viet. c. 93, s. 36 ; and 
see Singer Manufacturing Co. v. 
Clark, 5 Exch. D. 37. 

(r) 2 Inst. 713. 
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[or market for one whole hour together, between ten in 
the morning and sunset, in the public place used for such 
sales, and not in any private yard or stable ; and should 
afterwards bo brought by both the vendor and vendee to 
the book-keeper of such fair or market ; who should enter 
down its price, colour, and marks, together with the name, 
addition and abode of the vendee and vendor, the latter 
particulars being properly attested. And that even such 
sale should not take away the property of the owner, if 
within six months after the horse was stolen he put in his 
claim before some magistrate where the horse should be 
found : and within forty days more after such claim should 
prove his property, by the oath of two witnesses, and 
tender to the person in possession such price as he bond 
fide paid for the horse in market overt. And in case any 
of the points before mentioned be not observed, such sale 
is to be utterly void, and the owner shall not lose his pro- 
perty ; and at any distance of time may seize or bring an 
action for his horse, wherever he happens to find him (y).] 
So also, with a somewhat similar object, and to prevent an 
inexpedient traffic in shares and stock of joint stock hanking 
eonijmnies of which the sellers are not possessed, or over 
which they have no control, it has in our own tipaes been 
enacted by 30 & 31 Yict. c. 29, that all contracts, agree- 
ments and tokens for the sale or transfer of such shares or 
stock shall be null and void, unless the same shall set forth 
and designate in writing the number of such shares, stock, 
or interest, as the same are distinguished on the register or 
books of the company. 

With respect to warranty of title *011 the part of the 
vendor, it is to be remarked that if a person sell goods and 
chattels as his own, and the price be paid, and the title 
prove deficient, he may in general be compelled to refund 

(y) As to the sale of stolen Wikes v. Morefoots, Cro. Eliz. 86 ; 
horses, see 2 Chit. Com. L. 151 ; Joseph v., Adkins, 2 Stark. 76 ; 
Com. Dig. Market (E) ; Gibbs’ Lee v. Bayes, 18 C. B. 599. 
case, Owen, 27 ; 1 Leon. 158 ; 
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the money to the purchaser, on the ground of failure in 
the consideration on which it was paid (z). But with 
regard to the soundness of the wares purchased, the vendor 
is not bound to answer, unless he expressly warrants them 
to be sound (a) ; or unless he knew them to be faulty, and, 
yet represents them to be sound or uses any art to disguise 
them (b). For in this matter, the maxim of our law is 
caveat einptor {c ) ; and the application of this maxim is not 
affected by the circumstance that the price was such as is 
usually given for a sound commodity (d). Yet this doctrine 
must be taken as subject to qualification ; for upon a con- 
tract for the purchase of goods of any particular denomina- 
tion, where the purchaser has no opportunity of inspecting 
them before they are delivered, there is an implied# 
warranty, on the part of the seller, that they shall be of a 
quality saleable in the market under the denomination 
in question (e ) ; and, whether there is an opportunity of 


(2) See Crosse v. Gardner, Cartli. 
90 ; Medina v. Stoughton, Salk. 
210 ; Ld. Raym. 593 ; per Buller, 
8 T. E. 57 ; Fumis r, Leicester, 
Cro. Jac. 474; 1 Eoll. Ab. 90; 
Sims i\ Marryat, 17 Q. B. 281 ; 
Bandy v, Cartwright, 8 Exch. 918 ; 
HaU r. Conder, 2 C. B. (N. S.) 
40. See also 3 Bl. Com. 166; 2 
Kent, Com. 374. 

(a) See F, N. B. 94 ; Chandeler 
V. Lopus, Cro. Jac. 4 ; Parkinson 
V. Lee, 2 East, 314; La Neuville 
V. Nourso, 3 Camp. 351 ; Ormrod 
V. Hath, 14 Mee. & W. 664 ; Olli- 
vant Bayley, 5 Q. , B. 288 ; 
Camac v. Warriner, 1 C. B. 356 ; 
Burnby v. Bollett, 16 Mee. & W. 
644 ; Hall i\ Conder, ubi sup. 

(b) 2 RoU. Rep. 5. 

(0) It may be worth remark here, 
that the rules of the civil law for 
the protection of the buyer were 
more stringent than our own. For 
the purchaser was entitled wuthin a 


certain period, by tlie actions known 
as mlhihiloria and quanti minorisy 
to rescind the contract altogether, 
or obtain the return of a portion of 
the price, according to the gravity 
of the defect he discovered. Lord 
Mackenzie, in liis Studies of Ro- 
man Law, p. 208, cites on this 
subject Maynz, Elements du Droit 
Romain, s. 296. 

(d) Although the subject of sale 
of the realty is not immediately 
under oiu* consideration, it may be 
worth while here to refer to a 
statute regulating the sale of land 
by auction, and so far passing by 
the general maxim of caveat emptor 
as to render invalid any contract 
at such a sale whereat a puffer is 
surreptitiously employed. This is 
the 30 & 3 1 Viet. c. 48 ; as to which, 
see Gilliat i\ Gilliat, Law Rep., 
9 Eq. Ca. 60. 

{r) See Brown r. Edgington, 
2 Man. & Gr. 279 ; Young i\ Cole, 



76 BK. II. BIGHTS OF FBOrKRTY. PT. II. THINGS PERSONAL. 


inspection by the buyer or not, the seller of an ordinary 
commodity manufactured in the particular instance by 
himself, and bought for a known and ordinary purpose, 
impliedly warrants (as it should seem) that it has no latent 
defect to make it unfit for that purpose (/). As to an 
express warranty, it is to be observed, that it may relate 
not only to title or to the soundness of the article, but to 
its quality in any respect ; and further, that the use of the 
word warrant is not in any case essential, for a mere repre- 
sentation may amount to a warranty, if by such repre- 
sentation the seller intended a warranty {g). And it will 
be a question for a jury -whether, under the circumstances, 
the words used were so understood by the parties; or 
whether, on the other hand, they merely amounted to a 
commendation by the seller of his own wares {h). 

In mercantile transactions, the sale of goods is frequently 
effected by factors or by brokers , — both being agents re- 
munerated by a commission, though otherwise differing 
considerably in their capacities. For factors are entrusted 
with the possession of the goods, and are authorized to sell 
them in their own names, as the apparent owners; while 
brokers have no possession or apparent ownership, and act 
avowedly as agents between the two contracting princi- 
pals (f). Neither one nor the other description of agents 


4 Scott, 489 ; Wider v. Scliilizzi, 
17 C. B. 619 ; Gompertz r, Bartlett, 
2 Ell. & Bl. 849. 

(/) See Jones v. Bright, 5 Bing. 
633 ; Chanter v. Hopkins, 4 Mee. & 
W. 399 ; Shepherd v, Pybns, 2 
Man. & Gr. 868 ; Parson v. Sexton, 
4 C. B. 899 ; Prideaux v. Bunnett, 

1 C. B. (N. S.) 613 ; Hall v. Conder, 

2 C. B. (N. S.) 40; Horsfall v. 
Thomas, 1 Hurl. & Colt. 90 ; 
Kandall v. Newson, Law Rep., 2 
Q. B. D. 102. 

{g) Thorogood’s case, 2 Co. Rop. 
9 a, b. 


(//) See Vernon Keyes, 12 East, 
632 ; 4 Taunt. 488 ; Budd ik Eair- 
maner, 8 Bing. 62 ; Power v. Bar- 
ham, 4 Ad. Sc El. 473 ; Freeman v. 
Baker, 6 Ad. & El. 797 ; Hopkins 
r. Tanqueray, 16 C. B. 130. 

(/j By 6 Anne, c. 68, brokers in 
the city of London were to be 
licensed by the lord mayor and 
aldermen, but this is not now re- 
quired. (33 & 34 Viet. c. 60.) As 
to the law in regard to transactions 
effected by brokers, see Baring v. 
Corrie, 2 Bam. & Aid. 137 ; Pott 
V. Turner, 6 Bing. 702 ; Fish v. 
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are, generally speaking, answerable for the due payment 
of the price by the party to whom they sell. But a factor 
sometimes makes sales on what is called a del credere 
commission ; in which case he does undertake to be respon- 
sible for the payments ; receiving on that ground a higher 
rate of remuneration from his employer than he would 
otherwise have been entitled to claim (A-). 

At common law, if such factor or broker, or any agent 
entrusted with the possession of goods, disposed of them to 
a stranger in a way not warranted by the nature of his 
authority, — or even if he pledged them when authorized 
only to sell — the title so derived from him would have 
been ineffectual against the employer (/). But for the' 
protection of strangers who deal with persons entrusted 
with the possession of goods, or the written indicia of 
property therein, and the extent of whose authority they 
have no means of ascertaining, several enactments are 
made in 4 Geo. IV. c. 83 ; G Geo. IV. c. 91 ; 5 & 6 Viet, 
c. 39; and 40 & 41 Viet. c. 39 (w). And the most 
material of these provisions are as follows; That any; 
person entrusted, for the purpose of consignment or sale, j 
with any goods, and who shall have shipped them in his‘ 


Kemi>ton, 7 C. B. 687 ; Barton r. 
Crofts, 16 C. B. (N. S.) 11; Bor- 
rowman v. Rossel, ib. 58. 

[k) Sec Grove r. Dubois, 1 T. R. 
112; Couturier v. Ilastie, 8 Exch. 
40, 56 ; 9 Excli. 102; 25 L. J., 
Dom. Broc. 253 ; Catterall v, Hindle, 
Law Rep., 1 C. B. 186. • 

[i) See Baterson v. Tash, 2 Str. 
1178 ; Daubigny v, Duval, 5 T. R. 
604 ; Martini v. Coles, 1 Mau. & 
Sel. 146. 

[m) The above statutes are known 
as the “Factors Acts, 1823tol877;’’ 
and the decisions on them are nu- 
merous. The following (amongst 
others) may bp usefully consulted : 


Fletcher r. Heath, 7 B. & C. 517 ; 
Evans r. Trueman, 2 B. & Adol. 
886 ; Taylor r.Kjmier, 3 B. & Adol. 
320 ; Hatfield r. Bhillips, 12 Cl. 
& Finn. 343 ; Smart v. Sandars, 5 
C. B. 895 ; Learoyd r. Robinson, 
12 Mee. & W. 745 ; Van Casteel r. 
Booker, 2 Exch. 691 ; Sheppard v. 
The Union Bank of London, 7 H, 
& N. 661 ; Baines r. Swainson, 4 
B. & Smith, 270; Jewan v. Whit- 
worth, Law Rep., 2 Eq. Ca. 692 ; 
Bortalis i\ Tetley, ib. 6 Eq. Ca. 
140 ; Cole i\ North Western Bank, 
ib. 10 C. B. 364 ; Johnson r. Credit 
Lyonnais Co., ib. 3 C. B. D. 32. 
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own name — and any person in wliose name goods shall be 
shipped by any other person — shall be deemed the true 
owner, so far as the consignee’s security for his advances 
thereon is concerned, provided such consignee had no 
notice, at the time of the advances, that the ostensible 
shipper was not the actual owner. That any person 
entrusted with and in possession of any bill of lading, 
India warrant, dock warrant, warehouse-keeper’s certificate, 
wharfinger’s certificate, or warrant or order for the delivery 
of goods, shall be deemed the true owner of the goods 
mentioned in the document, so as to give validity to any 
contract for the sale of the goods ; provided the purchaser 
had no notice that the seller was not the true owner. 
That where an agent is entrusted with, or is consignee of 
goods, any person, though aware of his being an agent 
only, may contract with him for the purchase of such 
goods, and pay him for the same ; and such contract and 
payment will be binding on the owner, provided they be 
made in the usual course of business, and the purchaser 
had no notice at the time that the agent so contracting 
was not authorized to sell the goods or receive the 
money. That any agent entrusted with the possession of 
goods, or of such documents of title as aforesaid, or any 
other document used in the ordinary course of business as 
proof of the possession or control of goods, is to be deemed 
the owner of the goods and documents so far as to give 
validity to any contract bona fide made with him for 
pledge of the goods or documents by way of security for 
advances; and this even though the pledgee have notice 
that the person with whom he eontraets is only an agent, 
provided he has no notice that such agent is without 
authority to make the contract, or is acting medd fide as 
against the owner of the goods. That any revocation of 
entrustment or agency shall not prejudice the rights of one 
who purchases or makes advances without notice thereof. 
That where goods are sold and the vendor continues in 
possession, he may sell or dispose thereof, as if he were the 
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vendee’s agent, to any one not having notice. That where 
goods are sold and the vendee obtains possession of the 
documents of title, he may sell or dispose of the goods or 
documents, as if he were the vendor’s agent, to any one 
not having notice. And, lastly, that where any document; 
of title has been lawfully transferred to one as vendee ot 
owner of the goods, and by him transferred to another for 
valuable consideration, such transfer shall operate as the 
transfer of a bill of lading in respect of the right of 
stoppage in tramitu. 

II. The contract of hailnient. 

Bailment, from the French hauler^ to deliver, is a de- 
livery of goods for some purpose, upon a contract, express 
or implied, that, after the purpose has been fulfilled, they 
shall be re-delivered to the bailor, or otherwise dealt with 
according to his directions, or (as the case may be) kept 
till he reclaims them («). [Thus if cloth be delivered, 
or, in legal language, hailed to a tailor, to make a suit of 
clothes, he has it upon an implied contract to render it 
again when made. If money or goods be delivered to a 
common carrier to convey from Oxford to London, ho is 
under a contract in law to carry them to the person ap- 
pointed (o). If a horse or other goods be delivered to an 
innkeeper, or his servants, he is bound to keep them safely, 
and to restore them when his guest leaves the house (j^). If 
a man take in a horse or other cattle to graze and depas- 
ture in his grounds, which the law calls agistment, he takes 
them upon an implied contract to return them, on demand, 


(n) Blackstone (vol. ii*. p. 451) 
defines bailment as “ a delivery of 
“ goods in trust, upon a contract, 
“ expressed or implied, that the 
‘‘ trust shall be faithfully executed 
on the part of the bailee.” But 
this does not point to the duty of 
re-delivery or delivery over accord- 
ing to the directions of the bailor, 


which seems to bo usually involved 
in the idea of a bailment. (See 
Jones on Bailm. 1 ; Story on 
Bailm. 2.) 

(o) Lane v. Cotton, 12 Mod. 482; 
see Black r. Baxendale,! Exch.410. 

{p) Cross V. Andrews, Cro. Eliz, 
622. Vide post, p. 83. 
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[to the owner (q). If a debtor bail or pawn his goods to his 
creditor, the pawnee has them on the condition of restoring 
them on the debt being discharged (r). If a pawnbroker 
receive plate or jewels as a pledge or security for the re- 
payment of money lent thereon at a day certain, he has 
them upon a contract or condition to restore them if the 
pledger performs his part by redeeming them in due 
time (s) ;] or even if he is ready to redeem them while 
the article still remains in the hands of the pawnbroker 
unsold (/) : and for the due execution of this contract by 
the pawnbroker, many useful provisions have been made by 
statute, and particularly by the Pawnbrokers Act 1872 («). 
Again; if one should deliver anything to his friend to 
keep for him, the receiver is bound to restore it on de- 
mand (.r). If a chattel be lent, the borrower is bound to 
return it when the period of the loan is expired. If a 
chattel be let out on hire for a stipulated time, or for a 
particular service, the hirer is under an obligation to 
restore it when the time is run out, or the service per- 
formed. And so in other instances of bailment (y). 

There is a dillerence as to the degree of responsibility 
to which bailees und(?r different circumstances are subject. 

{q) Chapman v. Allen, Cro. Car. tlie different bailments. It has 
271; Corbett r.Packington, G Barn. been done with great precision by 
& Cress. 268. Sir W. Jones, in his celebrated 

(r) Jones on Bailm. pp. 3G, 118. work on that subject, where he 

( a ) Ratcliff v. Davis, Cro. Jac. recognizes five sorts, viz. 1, De^ 

245. positiim; 2, Mandatum; 3, 

(/) Walter r. Smith, 5 Barn. & dahtm; 4, TUjnori aeveptum ; 5, Zo- 

Ald. 439. mtumy — a division (taken from the 

(tc) 35 & 36 Viet. c. 93. By this phraseology of the Roman law) ; 
statute the 39 & 40 deo. 3, c. 99, and locatiim has been further sub- 
and other previous enactments with divided as follows: (a) Locatio rei 
regard to pawnbrokers, are re- (^.y,,thohireof awaggon); (b) Zo- 
pealed. caiio opcraritm the hire of a 

{x) 2 Bl. Com. p. 452. carrier’s services) ; and (c) Locatio 

(y) In the present work the ex- operis faciendi {e,g., a contract to 
ample of Blackstone (vol. ii. p. build a church, a theatre, or the 
453) is followed, in declining any like), 
attempt to distinguish into classes 
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On this matter the early authorities were in some measure 
at variance ; hut it is now distinctly held to depend upon 
the general rules which follow ; — first, that upon a bail- 
ment for the mutual benefit of bailor and bailee, the latter 
is liable for negligence^ viz. for the omission of that degree 
of care which a man of common prudence takes of his own 
concerns ; secondly, that upon a bailment from which the 
bailee derives no benefit, nothing short of gross negligence 
will make him responsible ; thirdly, that upon a bailment 
for his own exclusive benefit, the bailee will, on the other 
hand, be chargeable even for slight negligence ; and lastly, 
that he is liable, in none of these cases, for a robbery or 
other casualty in no degree attributable to his own fault (z). 
These rules, however, are subject to exceptions in the case 
of some particular kinds of bailees, (as we shall have occa- 
sion presently to explain) ; and they are in every case 
liable to be controlled by the express contract of the parties. 

[It is, moreover, a doctrine universally applicable to 
bailment, that there is a special qualified property trans- 
ferred from the bailor to the bailee, together with the pos- 
session {a). It is not an absolute property, because of the 
bailee’s contract for restitution ; the bailor having still left 
him the right to a chose in action, grounded upon such 


{z) See Coggs v. Bernard, Ld. 
Raym. 900; Kettle v. Bromsell, 
Willos, 121 ; Shiells v, Blackburne, 
H. Bl. 1G2; Deanr. Koate, 3 Camp. 
4 ; Dartnall v, Howard, 4 Barn. & 
Cress. 345 ; Doorman v. Jenkins, 
2 Ad. & El. 256 ; Cairns v, Robins, 
8 Mee. & W. 258 ; Wilson v. Brett, 
11 Mee. & W. 113; Syred i;. Car- 
ruthers, 1 E. & E. 469 ; Searle v. 
Laverick, Law Rep., 9 Q. B. 122. 
That want of care which we have 
described in the text simply as 
negligence^ which is conceived to be 
the term most usually applied to it, 
is called by Sir W. Jones ordinary 
neglect; and he defines the differ- 
VOL, II. 


ent degrees of negligence thus : 

‘ ‘ Ordinary neglect is the omission 
‘‘ of that care which every man of 
“ common prudence and capable of 
‘ ‘ governing a family, takes of his 
“own concerns; gross neglect is 
“ the want of that care, which 
“ every man of common sense, 
“ how inattentive soever, takes of 
“ his own property ; slight neglect 
“ is the omission of that diligence 
“ which very circumspect and 
“ thoughtful persons use in secur- 
“ ing their own goods and chat- 
“ tels.’’ — Jones onBailm. 118, 119. 
(^f) Vide sup. p. 9. 


G 
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[contract (i). And on account of this qualified property of 
the bailee, he, as well as the bailor, may maintain an action 
against such as injure or take away the chattels. The 
tailor, the carrier, the innkeeper, the agisting farmer, the 
pawnbroker, the borrower, the hirer, or any other bailee, 
may respectively vindicate, in their own right, this their 
possessory interest, against any stranger or third person (c).] 
For the bailee being responsible to the bailor, if the goods 
be damaged while in his custody or if he do not deliver 
them up on lawful demand, it is therefore reasonable that 
he should have a right of action against all other persons 
who may injure them or take them away ; so that he may 
always be ready to answer the call of the bailor. 

Bailees have also, in certain instances, that right which 
is technically called a lien, in respect of the goods com- 
mitted to their charge. A lien is the right of a bailee to 
retain the possession of a chattel entrusted to him until his 
claim upon it is satisfied ; and the rule of law is, that every 
person to whom a chattel has been delivered for the purpose 
of bestowing his labour upon it, has a lien thereon ; and 
may withhold it from the owner (in the absence at least of 
any usage or special agreement to the contrary) until the 
price of that labour is paid. For example, in the first of 
the instances above given, the tailor is not bound to deliver 
up the clothes which he has made, except upon receiving 
the price which is justly due for the making {d). But 
besides this species, which is called a particular lien, the 
law also recognizes a general lien ; which is the right of a 
bailee to detain a chattel from its owner until payment be 
made, not only in respect of that particular article, but of 
any balance that may be due, on a general account between 
the bailor and himself in the same line of business. These 
general liens, indeed, being beyond the ordinary rule of 

(i) As to the case of the pawnee’H (<■) Heydou and Smith’s case, 
re-pledging the bailment to a third 13 Rep. 69. 

party, see Donald v. Suckling, Law (d) Chapman v, Allen, Cro. Oar. 
Rep., 1 Q. B. 685, 018. 272. 
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law, depend entirely upon a contract, eitter express or 
implied from the usage of the particular trade or business, 
or from the previous course of dealing between the par- 
ties (e) . And such usage has been expressly decided to exist 
in the case of solicitors, bankers, factors, packers, and ware- 
housemen ; and all of these have consequently a lien for 
the amount of the general balance due to them from their 
customers (/). Moreover, by 6 Greo. IV. c. 94 (one of the 
Factors’ Acts already mentioned), the consignees of goods 
sent from abroad by sea to this country, have a lien thereon 
for any advances made to or for the use of the persons in 
whose names the same shall have been shipped, whether the 
latter be the true owners of the goods or not ; provided 
the consignees had no notice when the advance was made, 
that such persons were not the true owners. 

Before Ve quit the subject of bailment, we must advert 
more particularly to two kinds of bailees, namely, inn- 
keepers and carriers, who are both subject, by the custom 
of the realm, to a higher degree of responsibility than that 
which we have explained as attaching to bailees in general. 
And first, a common innkeeper — which term includes in law 
the keeper of every tavern or house of public entertain- 
ment in which lodging for travellers is provided — is held 
responsible by the common law for the goods and chattels 
brought by any traveller to his inn, in the capacity of 


(^’) As to tlie subject of lien 
generally, tbe following cases may 
be advantageously consulted : — 
Green v. Fanner, 4 Burr. 2222 ; E. 
V. Sankey, 6 Ad. & El. 423 ; Reeves 
V. Capper, 5 Bing. N. C. 13C ; 
Ferguson v. Norman, ib. 76 ; 
Pinnock v, Harrison, 3 Mee. & W. 
632 ; Legg i\ Evans, 6 Mee. & W. 
36 ; British Empire Shipping Com- 
pany V. Soames, 1 E. & E. 353 ; 
Weeks V, Goode, 6 C. B. (N. S.) 367. 

(/) See Hollis v. Claridge, 4 
Taunt. 807 ; Cumpston r, Haigli, 


2 Bing. N. 0. 449 ; Leuckhart v. 
Cooper, 1 Scott, 481 ; Brandao i\ 
Barnett, 3 C. E. 519 ; Jackson v. 
Cummins, 5 Mee. & W. 342; Stead- 
man V, Hockley, 15 Mee. & W. 
653 ; Miller i\ Atlee, 3 Exch. 799 ; 
Turner t\ Deane, ib. 836 ; Turrill 
V. Crauley, 13 Q. B. 197 ; In re 
Broomhead, 5 D. & L. 52 ; Robin- 
son V. Rutter, 4 Ell. & Bl. 954 ; 
Snead v. Watkins, 1 C. B. (N. S.) 
267 ; Brunsdon v, Allard, 2 Ell. & 
Ell. 19 ; In re Witt, ex parte Shu- 
brook, 2 Ch. Div. 489. 
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guest there, in every case where they are either lost, 
damaged or stolen (g ) : with the exception only of certain 
instances in which it would he obviously unjust to apply 
the general rule ; as, for example, where the goods are 
stolen from the traveller’s own person, or by his own 
servant or companion, or from a room which he occupied 
otherwise than as a mere guest (Zt) ; or where they are lost 
entirely through his own gross negligence {i ) ; — the object 
of the rule being to protect travellers from the danger of 
loss to which they would otherwise be subject, in commit- 
ting their goods to the charge of a person with whom they 
have had no previous dealing, and with whose character 
they are presumably unacquainted. However, by 26 & 27 
Yict. c. 41, this rule of the common law has been made 
subject to the following qualifications, viz., that no inn- 
keeper shall be liable to make good to a guest any loss or 
injury to goods or property brought to his inn (not being 
a horse or other live animal or any gear appertaining 
thereto, or any carriage — the liability as to which remains 
as at common law), to a greater amount than 30/., — except 
the goods be stolen, lost or injured through the wilful act, 
default or neglect of the innkeeper or his servant, or unless 
they have been deposited expressly for safe custody with 
the landlord. In order, however, to claim the benefit of 
the Act, a copy of this provision must be conspicuously 
exhibited in the inn (k). Another peculiarity, attached 
by the policy of the law to innkeepers, is, that they have 


{ff) Thompson v. Lacy, 3 B. & 
Aid. 283 ; Jones v. Osborn, 2 Obit. 
Hep. 484 ; Doet?. Laming, 4 Camp. 
77 . But see Dansey v, Richardson, 
3 Ell. & Bl. 144, as to a ^‘board- 
ing-house keeper and Holder v. 
Soulby, 8 C. B. (N. S.) 254, as to 
a “ lodging-house keeper.” 

{h) See Burgess v. Clements, 4 M. 
& S. 306 ; Richmond v. Smith, 8 
Bam. & Cress. 11. 


(i) See Calye’s case, 8 Rep. 32 ; 
Bennett v. Mellor, 6 T. R. 273 ; 
Dawson v. Chamney, 6 Q. B. 164 ; 
Armistead v, Wilde, 17 Q. B. 261 ; 
Morgan v, Ravey, 6 H. & N. 266 ; 
Oppenheim v. The White Lion 
Hotel Company (Limited), Law 
Rep., 6 C. P. 515. 

{Ic) 26 & 27 Viet. c. 41, s. 3. See 
as to this. Spice v. Bacon, Law 
Rep., 2 Ex. D. 463. 
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no option as to the customer with whom they will deal, 
but are legally bound to receive and entertain every 
traveller who presents himself for that purpose, and who is 
ready to pay his expenses ; provided there be sufficient 
room in the inn, and no impropriety of conduct in the 
traveller himself (/). Nor is an innkeeper entitled td 
detain the person of his guest, or strip off his clothes, in 
order to secure the payment of the charges which have 
been incurred, — though he has a lien on any goods brought 
by the defaulter into the premises (m). And, by 41 & 42 
Yict. c. 38 (the “ Innkeepers’ Act, 1878”), in addition to 
his ordinary lien, he is invested with the right to sell by 
public auction (after an interval of six weeks, and having 
given due notice to the owner) any goods, chattels, car- 
riages, horses, wares, or merchandize deposited or left with 
him on his premises, in cases where the party depositing 
or leaving the same has become indebted to him for 
board or lodging, or for the keep of a horse or other animal 
left at livery (n). 

Upon the same principle of public convenience, a com-- 
mon carrier — that is, one who professes to carry from one 
place to another such goods as shall be delivered to him for 
carriage by any person (o), — is held, by the custom of the 
realm, to be an insurer, that is to say, to be answerable for 
every loss or injury, to such goods, not occasioned by the 
act of God, or the Queen’s enemies (^j). And he is more- 

{l) See Rex v. Ivcns, 7 Car. & P. net proceeds of such sale, is to be 

213 ; IfU V. Knight, 8 Mee. & W. paid over on demand to the owner. 

269 ; The Queen v. Eymer, Law (41 & 42 Viet. c. 38, s. 1.) 

Rep., 2 Q. B. D. 136. (o) See Bennett r. The Peninsular 

[m) See Sunbolf v. Alford, 3 Mee. Steam Boat Company, 6 C. B. 787. 
& W. 248 ; Proctor v. Nicholson, 7 {p) Co. Litt. 89 ; Coggs v. Ber- 

Car, & P. 67 ; Broadwood v. Gra- nard, Ld. Raym. 913. As to the 
nara, 10 Exch. 417 ; Snead v. Wat- liabilities of common carriers, see 
kins, 1 0. B. (N. S.) 267 ; Allen v. also the following decisions: Mack- 
Smith, 12 C. B. (N. S.) 638 ; Mul- lin v. Waterhouse, 6 Bing. 212 ; 

liner v. Florence, Law Rep., 3 Q. GatliflEe v. Bourne, 4 Bing. N. 0. 

B. D. 484. 332 ; Cairns v. Robins, 8 Mee. & 

(») Any surplus arising after the W. 258; Wild t’, Pickford, ib. 443; 
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over "boiuid to receive, and witlioat unreasonable delay to 
convey to tbeir destination (being within the limits of his 
accustomed journey), the goods of every applicant who is 
ready to pay the price of carriage, provided he has room for 
them in his conveyance ($'). With regard to the liability 
of a carrier for loss, it is, however, subject (like that of the 
innkeeper) to exception in the case of any gross negligence 
in the way of packing or otherwise on the part of the owner 
of the goods (r) ; and it is also capable of being varied by 
a special contract between the parties (if any should hap- 
pen to be made), relative to the terms on which goods are 
to be carried on any particular occasion. And, at common 
law, it was competent to the carrier, by a public notice 
of the terms on which he would deal (as by a notice that 
he would not be liable for goods beyond a certain value, 
unless booked as such, and paid for at a higher rate), to 
limit to a certain extent the measure of his responsibility : 
for upon proof — direct or presumptive (s ), — that such 
notice came to the knowledge of the customer, before the 
goods were sent, the law would suppose a special contract 
between the parties conformable to the terms of the notice, 
though it still held the carrier responsible for negligence 
or wilful misconduct (f). And such is still the law with 
respect to the liability of common carriers (whether by land 
or water) in any case not otherwise provided for. But in 


Raphael r. Piekford, 5 Man. & G. 
651 ; Nugent v. Smith, Law Rep., 
1 C. P. D. 19; Patscheider Great 
Western Railway Company, ib. 3 
Ex. D. 153. As to the qualifica- 
tion of this liability in regard to 
railway luggage^ see Bergheiin r. 
Great Eastern Railway Company, 
Law Rep., 3 C. P. D. 221. See 
also 19 & 20 Viet. c. 60, s. 17. 

{q) See Batson v, Donovan, 4 B. 
& Aid. 32; Riley v. Home, 5 Bing. 
217 ; Piekford v. Grand Junction 
Railway Company, 9 Dowl. 769. 


But as to the carriage of explosive 
suhstancesy see 38 & 39 Viet. c. 17; 
and as to petrolciimy see the stats. 
42 & 43 Viet. c. 47, and 44 & 45 
Viet. c. 67. 

(r) See Robinson v. Dunmore, 2 
Bos. & Pul. 419. 

(«) Davis V, Willan, 2 Stark. R. 
279 ; Mayhew v, Eames, 3 Bam. & 
Cress. 604. 

{t) See Nicholson v, Willan, 6 
East, 607; Garnett v. Willan, 6 B. 
& Aid. 61 ; Riley t?. Home, 6 Bing. 
223. 
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certain instances, it is subject to modifications -wbicb have 
been made by statute, and which may be stated as follows. 

First, as to carriers hy landy it has been provided by the.. 
Carriers’ Act (11 Geo, IV. & 1 Will. IV. c. G8), that no 
public notice shall limit or in anywise affect their liability 
as existing at common law, for any goods in respect whereof 
they shall not be entitled to protection under that statute ; 
but that they shall, on the other hand, enjoy a limited 
protection under it with respect to certain classes of goods; 
and it proceeds aoeordingly to enact that no carrier by 
land shall be liable for any loss or injury to gold or silver 
coin, jewellery, engravings, and a variety of other articles 
specified in the Act (^^), ichen the aggregate value of the parcel 
delivered for carriage shall exceed ten pounds, — unless at the 
time of delivery the value and nature of the contents shall 
have been declared, and such increased freight paid thereon, 
as by a legible notice affixed in the office of the carrier shall 
have been previously advertised to the public as the scale 
by which such articles will be charged for {x). But if no 
such notice shall have been affixed, or any increased charge 
demanded on the value being declared (y), or if the carrier 
shall refuse (on being paid the increased charge) to give 
a receipt acknowledging the parcel to be insured, or if 
loss or injury arise from the felonious act of a sen’ant in 
the carrier’s employ (s), then he shall not be entitled to the 
benefit of the statute, but shall remain liable as at common 
law («). And there is besides a proviso, that nothing in 

(?«} See also 28 & 29 Viet, c, 94. Northern Railway Company, 7 H. 

(.jr) See Mayhew v. Nelson, 6 & N. 950. 

C. P. 59 ; Synis v. Chapman, 5 Ad. (r) Sec Boyce v. Chapman, 2 
& E. 642 ; Hearn v. L. & S. W. Bing. N. C. 222 ; Vaughton v. Lon* 
Railway Company, 10 Exch. 800 ; don & North Western Railway 
Bernstein v. Baxendale, 6 C. B. Company, Law Rep., 9 Exoh. 93 ; 
(N. S.) 251 ; Whaite v. Lane. & M‘Queen v. Gi-eat Northern Rail- 
Torks. Railway Company, Law way Company, ib, 10 Q. B. 569 ; 
Rep., 9 Exch. 67 ; Woodward v. Way v. Great Eastern Railway 
London & N, W. Railway Com- Company, ib. 1 Q. B. D. 692. 
pany, ib. 3 Ex. D. 121. (a) 11 Geo. 4 & 1 Will. 4, c. 68, 

(y) See Behx’ens r. The Great sects. 1, 2, 3. 
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the Act contained shall affect any special contract between 
the carrier and customer ; or shall protect any servant of 
the carrier from liability for loss, occasioned by his own 
personal neglect or misconduct {h). 

Next, as to the case of a conveyance hy sea, it is to be 
observed, that the liability of a ship-owner — though he is 
in contemplation of law a common carrier, if the ship be 
ordinarily hired to carry goods — does not usually rest on 
the common law inile, but on a special contract created be- 
tween the parties by the bill of lading or charterparty, which 
usually attends a shipment of goods (c) ; and such contract 
is commonly framed so as to exempt the carrier from loss 
or injury occasioned by the act of God, or of the Queen’s 
enemies, or by the perils of the seas {d). Moreover, by the 
Merchant Shipping Act, 1854 (17 & 18 Viet. c. 104), no 
owner of any sea-going ship, or of any share therein, shall 
be liable to make good any loss or damage, occurring with- 
out his actual fault or privity, to goods or things on board, 
by reason of fire breaking out on board; or to any gold, 
silver, diamonds, watches, jewels, or precious stones, occa- 

{b) 11 Geo. 4 & 1 Will. 4, c. G8, contract is raised as a defence by 

sects. 6, 8. It may be here ob- the company, having to determine 

served, that the liability of raiU whether the condition relied upon 

tvay^ canal and navigation companies is a reasonable one or not. (See 

on the carriage of goods is the same Peek v. The North Staffordshire 

(except as varied by any enactment Kailway, 10 H. L. 473 ; D’Arc r. 

of a special kind) with that of other London & North Western Kailway 

carriers. (See 8 & 9 Viet. c. 20, Company, Law Rep., 9 C. B. 325 ; 

ss. 86, 89; c. 42; 17 & 18 Viet. Lewis v. Great Western Railway 

c. 31 ; 31 & 32 Viet. c. 119 ; and Company, ib. 3 Q. B. D. 195.) 

36 & 37 Viet. c. 48.) By 17 &: (e) See Morse v. Slue, 2 Lev. 

18 Viet. c. 31, such companies are 69 ; 1 Vent. 190 ; Dale v. Hall, 1 
expressly prevented from limiting Wils. 281, 282 ; La ver oni r. Drury, 
their liability as at common law with 8 Exch. 166; Shand v. Peninsular 

respect to the receipt, forwarding and Oriental Company, 3 Moore, 
and delivery of goods, unless in ac- P. C. (N. S.) 272. 
cordance with reasonable conditions, {d) Abbott on Shipping, 218, 3rd 
set out in a written contract, signed edit. And see De Rothschild i\ 
by or on behalf of the consignor ; — Royal Mail Steam Packet Com- 
the judge before whom the special puny, 7 Exch. 734. 
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sioned by robbery or embezzlement, — unless the true nature 
and value of such articles shall have been inserted in the 
bill of lading, or otherwise declared in writing to the master 
or owner (<?). And by 25 & 26 Viet. c. 63, s. 54, the 
owner shall not (where loss or damage occurs without his 
actual fault or privity) be answerable in damages to an 
aggregate amount exceeding 8/. for each ton of the ship’s 
tonnage (/), — such tonnage in the case of sailing vessels 
being their registered tonnage, and in the case of steam 
vessels their gross tonnage, without deduction of engine 
room. 

III. The contract of the loan of money. 

This differs from the contract of bailment (as above de- 
fined) inasmuch as the money which forms its subject is 
not to be re-delivered to the lender, or disj)osed of accord- 
ing to his direction, but is to be applied to the use of the 
borrower; the latter yielding afterwards to the lender an 
equal sum by way of payment. And, in addition to this 
equivalent, there is commonly also yielded an increase, by 
way of compensation for the use of the sum advanced, 
which increase is called interest, but, when taken to an 
improper amount, has also been denominated tisury. [In 
former times, indeed, many good and learned men were 
opposed, from doubts about its legality in foro conscientice, 
to any increase of money by way of interest — an hostility 
which they grounded as weU on the prohibition of it by 
the law of Moses among the Jews, as also upon what is 
laid down by Aristotle, that money is naturally barren, 
and to make it breed money is preposterous ; and a per- 
version of the end of its institution, which was only to 
serve the purposes of exchange, and not of increase {g). 
Hence the school divines branded the practice of taking 
interest, as being contrary to the divine law, both natural 

(e) 17 & 18 Viet. c. 104, s. 603. {</) Polit. 1. 1, c. 10. This pas- 

(/) See The Amalia, 32 L. J. sage has been suspected to be 
Rep., Adm. 191. spurious. 
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[and revealed ; and the canon law proscribed the taking 
any the least increase for the loan of money as a mortal 
sin (A). 

The practice of taking interest upon loans has never- 
theless in general been sanctioned by the legislators both 
of antient and of modem times ; and the scruples which 
once existed on this subject have been of late entirely dis- 
regarded ; though in most communities there has not the 
less prevailed a sense of the expediency of restraining the 
exorbitancy of interest by force of positive enactment. 
And different nations have at different times established 
different rates of interest. The Romans at one time 
allowed centesima?^ V. per cent, monthly, or 12/. per cent, 
per annum, to bo taken for common loans ; but Justinian 
reduced it to tnentes, or one-third of the as or centisimce ^ — 
that is, 4/. per cent., but allowed higher interest to be 
taken of merchants, because the hazard was greater (/). 
So, too, Grotius informs us, that in Holland the rate of 
interest was in his day 8/. per cent, in common loans, but 
12/. to merchants (A-). And Lord Bacon was desirous of 
introducing a similar policy in England (/), where the law 
of that period limited in general the amount of interest, 
and prohibited usury, but (contrary to the practice in some 
countries) established one rate of allowable interest in all 
cases alike. This rate varied indeed from time to time 
considerably, according as the quantity of specie in the 

(A) Decretal. 1. 5, tit. 19. rate to 10/. per cent, per annum 

(t) Cod. 4, 32, 3G ; Nov, 33, 34, of twelve months (Niebuhr, Kom. 
35. 12/. per cent, per annum was Geschichte, vol. ii. pp. 431 — 439). 

the legal rate towards the close of Justinian regulated the scale thus 

the republic. Under the Twelve — for persons of illustrious rank 
Tables the fconus unciariim was 4/. per cent., for ordinary persons 

allowed, and such uncial interest 6/. percent., for merchants 8/. per 

is usually supposed to have been cent. ; to cover maritime risks as 
equivalent to 8^. per cent, per far as 12/. per cent, was permitted 
annum. But Niebuhr suggests (STaynz. s. 266. See Lord Mac- 
that the year in respect of which kenzie, p. 196). 
it was calculated consisted of ten {k) De Jure B. et P. 1. 2, 12, 22. 

months, which would bring the (/) Essays, c. 41. 
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[kingdom increased, by accessions of trade, the introduc- 
tion of paper credit, and other circumstances. A statute, 
37 Hen. YIII. c. 9, confined interest to 10/. per cent., and 
so did the 13 Eliz. c. 8. But as through the encouragement 
given in the reign of Elizabeth to commerce the nation 
grew more wealthy, so under her successor, the statute 
21 Jac. I. c. 17, reduced it to 8/. per cent., and the statute 

12 Car. II. c. 13, to 6/.] And, lastly, by the statute 

13 Ann. c. 15, it was brought down to 5/. per cent, yearly ; 
which was the extreme amount of legal interest that, until 
the change in the law upon this subject which is about to 
be mentioned, could be taken upon an English contract, in 
any case to which the rules against usury applied. 

There were extensive classes of transactions, however, in 
which the amount of interest was subject, (even before the 
change above alluded to took place,) to no restriction what- 
ever. Among these, the first which may be mentioned 
was when the contract bearing interest was made in a 
foreign country; in which case our courts would direct 
the payment of interest according to the law of that 
country in which the contract was made {m) : and, secondly, 
that class of cases in which the right to recover the money 
lent was, by the terms of the loan, put in jeopardy. This 
kind of hazard is obviously distinguishable from the ordi- 
nary risk of the insolvency of the borrower, which was 
compensated by our law in the allowance which it made of 
legal interest : but the former it did not attempt to appre- 
ciate — and wherever this sort of hazard bond fide existed, 
the transaction always stood clear of the enactments against 
usury («). This principle it may be desirable to illustrate 
in two instances, the first being that of hottomnj or respon^ 
dentia ; the second, that of annuities upon lives. 

[And first, bottomry is in the nature of a mortgage of a 

(m) 1 Eq. Ca. Ab. 289 ; Ekins («) Morse v. Wilson, 4 T. R. 356 ; 
V. East India Company, 1 P. Wms. Mason t\ Abdy, Garth. 67. 

395. 
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j [ship (<?), when the owner takes up money to enable him to 
i carry on his voyage ; and pledges the keel or bottom of the 
ship {partem pro toto) as a security for the repayment (p). 
In this case it is understood, that, if the ship be lost, 
the lender loses also his whole money (q) ; but if it returns 
in safety, then he shall receive back his principal, and also 
the premium or interest agreed upon. And this, whatever 
the amount of such premium or interest, has always been 
allowed to be a valid contract in all trading nations, for the 
benefit of commerce, and by reason of the extraordinary 
hazard run by the lender (r). Moreover, in this case the 
ship and tackle, if brought home, are answerable (as well 
as the person of the borrower) for the money lent. But if 
the loan is not upon the vessel, but upon the goods and 
merchandize, which must necessarily be sold or exchanged 
in the course of the voyage, then only the borrower, per- 
sonally, is bound to answer the contract ; who therefore in 
this case is said to take up money at respondentia. These 
terms are also applied to contracts for the repayment of 
money borrowed not on the ship and goods only, but on 
the mere hazard of the voyage itself, — as when a man 
lends a merchant 1,000/., to be employed in a beneficial 
trade, with condition to be repaid with extraordinary in- 
terest, in case such a voyage be safely performed (s) ; and 
this kind of agreement is sometimes called fa:nus nauticumy 
and sometimes usura maritima (t). 

(o) This is said by Blackstono Company, 1 M. & S. 31, 

(vol. ii. p. 457) to have originally (r) Molloy de Jur. Mar. 361 ; 

arisen from permitting the master Malyne, Lex Mercat. b. 1, c. 31 ; 

of a ship in a foreign country, to Bacon’s Essays, c. 41 ; Simonds v, 
hypothecate or pledge the ship, in Hodgson, 3 B. & Adol, 57. 
order to raise money to refit. (s) 1 Sid. 27. 

{p) As to the contract of bot- (t) Molloy do Jur. Mar. 361 ; 

tomry, see Busk v. Eearon, 4 East, Malyne, Lex Mercat. b. 1, c. 31. 

319 ; Simonds v. Hodgson, 3 B. & By 19 Geo. 2, c. 37, certain re- 
Adol. 50 ; The Lord Cochrane, 2 strictions were placed on trans- 
Rob. 320. actions by way of bottomry or at 

(y) Thompson Royal Exchange respondentia in regard to vessels 



CliAP. V. — OF TITLF BY CONTRACT. 


93 


[Secondly, the practice of purchasing annuities for lives at 
a certain price or premium, instead of advancing the same 
sum on an ordinary loan, arises usually from the inability 
of the borrower to give the lender a permanent security 
for the return of the money borrowed at any one period 
of time. He therefore stipulates (in effect) to repay an- 
nually, during his life, some part of the money borrowed, 
together with interest for so much of the principal as an- 
nually remains unpaid ; and an additional compensation 
for the extraordinary hazard run of losing that principal 
entirely, by the contingency of the borrower’s death ; 
all which considerations, being calculated and blended 
together, will constitute the just proportion, or quantum 
of the annuity which ought to be granted.] But as the 
right to recover the principal is put in jeopardy, a trans- 
action of this kind (however high might be the amount of 
annuity exacted by the lender, in proportion to the sum 
advanced) was never considered, at least in our own times, 
as an usurious bargain {u). Nor has it ever been deemed 
of that character, though the life of the borrower be in- 
sured (as is an usual practice) at some insurance office for 
the benefit of the lender, and the amount of the annuity 
be so adjusted as to cover the expense of such insurance ; 
nor though the borrower himself agree to insure his own 
life, at his own expense, for the benefit of the lender; 
though by such arrangements the latter is indirectly pro- 
tected (supposing the office to be solvent and the assurance 
kept on foot) from all danger of losing the sum ad- 
vanced {x). 

In order that it may be ascertained by parties interested. 


bound to or from the East Indies j 
but the provisions on this subject 
contained in that Act are now re- 
pealed (see 30 & 31 Viet. c. 59). 

{u) See Lawley v. Hooper, 3 Atk. 
280 ; Low v. Barchard, 8 Ves. 133 ; 
Murray v. Harding, Black. Rep. 
869 ; Burden Br<.>T\Taing, 1 TauiiL 


622; Morris v. Jones, 2 Bam. & 
Cress. 232 ; Holland v. Pelham, I 
Tyr. 438 ; Ex parte Naish, 7 Bing. 
150. 

(a:) See Downes t\ Green, 12 Mee. 
& W. 481 ; Hawkins v. Bennet, 7 
C. B. (N. S.) 563. 
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•wtat life annuities or rent-charges may have been charged 
upon lands by their owners (y), it has been enacted by 
18 & 19 Viet. c. 15, ss. 12, 14, that any annuity or rent- 
charge granted after the passing of that Act, (and not given 
by marriage settlement or by will,) for one or more life 
or lives, or for any term of years, or greater estate deter- 
minable on one or more life or lives, shall not affect any 
lands, tenements or hereditaments as to purchasers, mort- 
gagees or creditors, until a memorandum containing the 
name and the usual or last known place of abode, and the 
title, trade or profession of the person whose estate is 
intended to be affected thereby, and the date of the instru- 
ment whereby the annuity or rent-charge is granted, and 
the amount of the annual sum to be paid, shall bo left with 
the senior master of the common pleas; who shall forth- 
with enter the particulars aforesaid in a book in alphabetical 
order, with the name of the person whose estate is intended 
to be affected by the annuity or rent-charge, together with 
the year and the day of the month when every such memo- 
randum or minute is so left with him. 

But to return to the doctrine of interest upon loans. 
During the course of the present and of the preceding 
reign, many statutes were passed, progressively mitigating 
or narrowing the operation of the laws against usury. 
This gradual relaxation was due to the diffusion of new 
opinions with respect to the policy on which the former 
system was founded. Its defence had in modern times 
always chiefly rested on the apparent necessity of protect- 
ing the needy and improvident from extortion ; an abuse 
manifestly more incident to a bargain for an advance of 
money, than to any other description of contract: and 
though the difficulty of putting an entire stop to the 
mischief was unquestionable, this was deemed no reason 
for abstaining from all attempts to check its career. On 
the other hand, it was insisted that the laws against usury 

(//) At one time every grant of but the statutes on this subject 
a life annuity required enrolment, were repealed by 17 & IS Viet. c. 90. 
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were so ineffectual to deter men from advancing money- 
on illegal interest, and, wlien not actually violated, were 
so easily capable of being evaded through the medium 
of a life annuity in connection with a life insurance, as 
not to be worthy of retention. It was said, moreover, 
that they tended to promote the very evil which they 
were designed to repress; inasmuch as persons who, in 
defiance of the law, engaged in advances of this descrip- 
tion, found it necessary to compensate themselves for the 
legal peril, by insisting on a more exorbitant return for 
their money. And it was further maintained, that these 
laws imposed an inconvenient and impolitic restraint upon 
the price of money, which ought, like other commodities, 
to be allowed to find its own level in the market. Under 
the influence of these view’s, and with the object of setting 
free from the prohibition in question the ordinary current 
of commercial transactions, the statutes to which reference 
has just been made were successively passed; and their 
operation being deemed satisfactory, the total abandon- 
ment of the former policy was at length resolved upon 
by the legislature. This was carried into effect by the 
17 & 18 Viet. c. 90; which enacts that the several Acts 
mentioned in the schedule thereto annexed, and “all ex- 
isting laws against usury,” shall be repealed (s) : with a 
proviso, however, that such repeal shall not affect the 
rights, or alter the liabilities, of any person in respect of 
anything done previously to the passing of the Act ; and 
also with a provision that, where interest was at that date 
payable on any contract (express or implied) to pay the 
legal or current rate of interest, — or where, upon any debt 
or sum of money, interest was then payable by any rule 

(s) The chief of these are enu- contract by any British subject in 
merated, sup. p. 91. It may be the East Indies, is 12f. per cent, 
remarked that the schedule does As to the construction of 17 & 18 
not mention the 13 Geo. 3, c. 63, Viet. c. 90, see Hughes r. Lumley, 
B. 30, by which the highest rate of 4 Ell. & Bl. 274. 
legal interest to be taken on any 
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of law, — tlie same rate of interest shall be recoverable as if 
the statute had not been passed (a). 

On the subject of interest it remains only to remark, 
that it may accrue not only upon a contract of loan, but 
in other cases also. For first, where a particular balance 
or sum of money, upon any account or consideration what- 
ever, is admitted to be due from one party to another, a 
contract between them may be made — or, in the absence of 
express contract, may in some cases be implied by law — 
for the allowance of interest upon that sum, as from a 
certain date. But, by the general rule, no contract will 
arise by implication, for the payment of interest on money 
due ; and the creditor is usually (in the absence of any 
express contract on the subject) entitled only to claim his 
bare principal {b). To this rule, however, there are certain 
exceptions ; as in the cases of overdue bonds for the pay- 
ment of money, of bills of exchange, and of promissory 
notes ; or where there is a special usage of trade for the 
allowance of interest ; or where the same parties have, in 
former accounts of the same descrij)tion, claimed interest 
on the one side, and allowed it on the other, without 
objection (c). Interest may also be awarded at the dis- 
cretion of the jury, on the trial of an action, by way of 
compensation for the non-payment of any debt of a certain 
and liquidated amount. For by the Act for the general 
amendment of the law, (3 & 4 Will. IV. c. 42,) s. 28, it 
was provided, “ that upon all debts or sums certain (d), 
“ payable at a certain time or otherwise,” the jury on the 

(a) It may be here noticed that Div. 679. 
the repeal of the usury laws has (i) As to the case of legacies in 
not prevented relief being given in the hands of the executors, vide 
equity where a person, having only post, chap. vii. 
just emerged from the condition of (c) See Farquhar v» Morris, 
infancy, has obtained the loan of 7 T. R. 121 ; Foster v. Weston, 

money on exorbitant and iniqui- G Bing. 709 ; Edwards v. Vere, 

tons terms. (See Earl of Aylcsford 6 Barn. & Adol. 282; Friihling 
V, Morris, Law Rep., 7 Ch. Ai)p. v, Schroeder, 2 Bing. N. C. 77. 

484; Tyler r. Yates, ib. 11 Eq. Ca. {d) See Attwood v. Taylor, 1 

265 ; Nevill v. Snclling, 15 Ch. Man. & Gran. 279. 
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trial of any issue, or on any inquisition of damages, may, 
“ if they shall think fit, allow interest to the creditor at 
“ a rate not exceeding the current rate of interest, from 
“ the time when such debts or sums certain were payable, 
“ provided such debts or sums were payable by virtue of 
“ some written instrument at a certain time ; or if payable 
“ otherwise, then from the time when demand of payment 
“ of the debt shall have been made in writing, so as such 
“ demand shall give notice to the debtor, that interest will 
“ be claimed from the date of such demand, until the time 
“ of payment” (e). The same statute also provides that 
the jury may give damages in the nature of interest, in, 
actions for the wrongful seizure or conversion of goods, 
and in actions on policies of insurance ; and moreover, that 
where proceedings in error are taken by the defendant in 
an action, and judgment is given for the original plaintiff, 
interest shall be allowed him for the delay thereby occa- 
sioned (/). And by 1 & 2 Viet. c. 110, s. 17, it was after- 
wards enacted that every judgment debt shall carry interest, 
at the rate of four per cent., from the time of entering up 
the judgment, until the same shall be satisfied, and that 
such interest may be levied, as weU as the principal, under 
a writ of execution. 


IV. Another contract which requires our attention is> 
that of paiiiiers/iij ) ; which is where two or more persons 
agree to carry on any business or adventure together, upon 
the terms of mutual participation in its profits and losses;! 


and this, whether they are to 
in any other proportion {(/). 

{(^ See Mo wait v. Lord Londes- 
borough, 4 Ell. & Bl, 1. 

(/) See Levy t\ Langridge, 4 Mee. 

& W. 337. It is apprehended that 
cases in the county courts, decided 
without the assistance of a jury, 
are within the equity of the enact- 
ments of this statute wdth regard 

VOL. TI. 


pai'ticipate in equal shares or' 
With reference, however, to 

to the allowance of interest. 

(^) Per Ashurst, Saville r. Ro- 
bertson, 4 T. R. 727 ; per Lord 
Ellenborough, Dry f. Boswell, 1 
Camp. 330 ; per Tindal, C. J., 
Green v. Beesley, 2 Bing. N. C. 
112; see also Pott t\ Evton, 3 
C. B. 32. 


11 
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ithe number of partners, it is proper here to add, that where 
'^an association exceeds twenty persons in number, and has 
jgain for its object, it is usually formed into a company ; 
and that of associations of this kind it is not our purpose 
to speak until we arrive at a later division of the work (A). 
Of partnership then, understood as exclusive of these, we 
may remark, that it is commonly, though not of necessity, 
constituted by a written instrument ; and according to the 
more ordinary practice, by deed ; the provisions of which 
are usually denominated the articles of partnership. It 
may be dissolved, if the period of its proposed duration be 
indefinite, at the pleasure of either party (/). But if, as 
is more frequent, the partnership be for a term certain, it 
is dissolved either by the natural expiration of that term, 
or, at an earlier period, by the mutual agreement of the 
parties ; or it may be terminated, at any time, by a decree 
in equity (A-) : and moreover, the death or bankruptcy of 
any of the partners will, in any case, amount to a disso- 
lution of the firm (/). For in commercial partnerships the 
trade is usually carried on under a stylo or firm ; by which, 
as by a sort of corporate denomination, the associated body 
is described in all its dealings, without introduction of the 
particular names of its several members (w?). 

One of the most important doctrines attaching to this 
relation is, that the contract or other act of any member 
of the associated body, in matters relating to the joint 

(/») Vide post, blc. IV. pt. III. ch. I. p. 13), that the right by survivor- 
(i) Peacock r. Peacock, 16 Ves. 56. s/iip doca not obtain, with respect 
(fc) A suit for the dissolution or to the stock of partners in trade; 
winding up of any partnership, of this being an exception from the 
which the assets shall not exceed general rule of survivorship, wluch 
a certain amount, may be brought obtains in a joint tenancy, 
in the county court as well as in (wj) Thus the style or firm may 
the High Court of Justice. he, ex. ffr., “Brown &Co. and 

(Z) Gillespie v. Hamilton, 3 Madd. such style is sometimes retained, 

251 ; Crawshay v. Maulc, 1 Swanst. though by changes in the part- 
608 ; 4 Burr. 2177 ; Harvey v. norship no member of the name 
Crickett, 5 M. & Sol. 336. It is of “Brown” remains any longer 
to be recollected here (vide sup. therein.' 
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conoern, is, in point of law, the contract or act of the 
whole, and is consequently binding upon them all ; and ^ 
is binding in such sense as to render each member liable ' 
upon it individually, as well as in respect of the partner- ! 
ship property («) ; — a doctrine established for the benefit 
of commerce, and more especially founded on the principle 
that the relationship of principal and agent exists, recipro- 
cally and by implication, between each member of the firm 
in matters relating to the business of the partnership ; so 
that by the act of the agent his principal is bound, accord- 
ing to the general rule of law already explained (o). 

This rule is in general equally applicable, though the . 
act of the single partner should be one that, as between 
himself and the other members, is unwarrantable and con- 
trary to the articles of the partnership ; as where he dis- 
poses of the joint property for his own private purposes : 
though if the person with whom ho dealt was at the time 
aware, or had reason to suppose, that such was the character 
of the transaction, so that it was in the nature of a fraud 
as regarded the other paitners, it would not in such a case 
be binding on them (p). 

The authority which partners thus possess to engage 
for each other is, however, merely an implied or pre- 
sumptive one ; and therefore if any one of them enter into 
a transaction in the name of the whole, after notice ex- 
pressly given by the others to the person with whom he 
deals, that they do not concur in the act, such dissentient 
partners will not be bound by it ; for by this express notice 
their implied sanction is disproved ((/). And the authority 


(n) As to the law of partnership 
as applied to companies, seo 

Ricketts V. Bennett, 4 C. B. 686 ; 
Brown Byers, 16 Meo. & W. 252 ; 
as applied to clabs^ see Flcmyng’ 
Hector, 2 Meo. & W. 179 ; Todd 
V, Emly, 8 Mee. & W. 505 ; 
Cockerell v. Aucompte, 2 C. B- 
(N. S.) 410 ; Hopkinson v, Exeter, 
Law Rep., 6 Eq. Ca. 63, 


(o) See per Tindal, C. J., Fox r. 
Clifton, 6 Bing*. 795; see, also, 
Tredwend r. Bourne, 0 Mee. & W. 
461. 

(;;) Shirrolf r. Wilks, 1 East, 48; 
Vere r. Ashby, 10 B. & C. 288 ; 
Hawker v. Bourne, 8 Mee. & W. 
710. 

(<7) Lord Galway v. Matthew, 10 
East, 264, 
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is also one whicli extends not to matters extraneous to the 
joint concern; nor even to matters which, though con- 
nected with it, are, hy the ordinary usage of business, 
transacted with the express and formal intervention of 
each partner. Thus it is held, that one member of a firm 
has no implied authority to refer to private arbitration 
a dispute in which the partnership is involved with a 
stranger, and thus withdraw it from the province of 
the coiu’ts of law (r) ; nor has he, in any case, an im- 
plied authority to execute a deed in the name of the 
partnership (s). In both these instances, the other mem- 
bers of the firm must be either actual parties to the 
transaction, or must at least give their express consent 
that their single partner should act in their behalf ; and 
in the latter case that consent must be authenticated, like 
the transaction itself, by deed. 

A partnership may, as regards strangers or the public 
at large, be an actual one, though merely nominal as 
regards the parties themselves ; for a man, who is not 
really interested in the joint business or adventure, may 
nevertheless allow his credit to be pledged as a partner : 
as in the case where his name aj^pears in the firm, or 
where he interferes in the management of the business, so 
as to produce a reasonable belief in strangers that he is a 
partner. In every such instance, the person so acting is 
answerable as an apparent or nominal (that is to say, 
ostensible) partner, on the obligations of the partnership, to 
all who deal with the firm without having notice at the time 
that he is in fact a stranger to it in point of interest (/'). 

(r) Adams v. Bankart, 5 Tyr. authority to bind the firm by 

425; Stead v. Salt, 3 Bing-. 101; accepilmj hills di'awn on it. (See 

Boyd V. Emerson, 2 Ad. & E. 198, Iledley v. Bainbridge, 3 Q. B. 
199; and see Hambidge v. Do la 31G ; Norton v. Seymour, 3 C. B. 

Crouee, 3 C. B. 742. 792 ; NichoUst;. Diamond, 9 Exch, 

(«) Thomason r. Ercre, 10 East, 151.) 

419. On the other hand, in the (/) Waugh v. Carver, 2 H. Bl. 
case of a trading partnership, a 235, 242, 24G. 
single partner has an implied 
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It frequently happens, on the other hand, that a part- 
nership comprises some member or members not generally 
known to be interested in the business or adventure ; the 
firm (where there is one) not indicating the names of all 
the members, and the dealings being transacted by par- 
ticular members only, without disclosing the names of the 
rest. Partners thus unknown to the public are said to be 
dormant ; and it is a general rule, that every person deal- 
ing with the other members is entitled, when he discovers 
the existence of such a dormant partner, — or of any part- 
ner (whether generally known to be so or not), of whom 
he was himself unaware at the time of the transaction, — . 
to hold him chargeable wuth the others, on the obligation 
which was by them contracted. And it appears to be 
settled that a man who carries on a business or adventure 
through the agency of others (a), though on the terms as 
between them and himself that he shall not be held liable 
for their debts and engagements, may, when discovered, 
be charged by creditors as if he were a partner in the full 
and ordinary sense of the term (.r) ; while, on the other 
hand, a person employed as agent in the conduct of a 
business or adventure, though paid for his labour by a 
certain proportion of the gross profits, has never been 
held liable, as partner, for it is a mere mode of remu- 
neration (y). The reason assigned for the liability of a 


{i() At one time it was supposed 
that participation in the net profits 
was, of itself, sufficient to raise tho 
liability attaching to a donnant 
partnei, but later cases (and parti- 
cularly, Cox V, Hickman, 8 II. of 
L. Ca. 28G) show that though an 
arrangement of that nature raises 
a strong presumption of liability, 
yet tho fact of agency, existing 
under the circumstances of tho 
case, is tho proper test of partner- 
ship. And see Pawsey v. Arm- 
strong, 18 Ch. Div. 698. 

(^) On the subject of dormant 


partnership the following cases 
may be consulted with advan- 
tage: Waugh i\ Carver, 2 H. Bl. 
235, 242, 246 ; Cheap r. Cramond, 
4 B. & Aid. G63 ; Wightman r. 
Townroo, 1 Man. & Scl. 412 ; Pott 
r. Eyton, 3 C. B. 32 : Barry r. 
Neshain, ib. G41 ; Cot r. Hickman, 
8 11. of L. Ca. 28G; Bullen r. 
Sharp, Law Rep., 1 C. P. 86; 
Hobuo r. Hammond, ib. 7 Exch* 
218 ; Ex parte Tennant, In re 
Howard, ib. 6 Ch. D. 303. 

( y) See Dry r. Boswell, 1 Camp. 
329 ; and Green i\ Beesley, 2 
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dormant partner has been, that ho who takes a share in the 
profits takes part of a fund on which the creditors sub- 
stantially rely for payment (s) ; but the rule on this sub- 
ject must now be taken in connection with the 28 & 29 
Yict. c. 86, passed to “amend the law of partnership,” 
whereby it has been enacted that a loan of money to a 
trader, on a written contract that the lender shall receive a 
rate of interest thereon varying with the profits, or a share 
of the profits arising from the trade or undertaking, shall 
not of itself constitute the lender a partner or render him 
responsible as such (a ) ; — that no servant or agent shall 
become responsible as, or acquire the rights of, a partner 
by contracting to be remunerated by a share in tho pro- 
fits (i); that the widow or child of a deceased partner 
shall not be deemed a partner merely by the receipt of an 
annuity arising out of tho profits of tho concern (e) ; — and 
that a person selling the goodwill of his business shall not 
be deemed a partner therein with the vendee, merely by 
receiving the price by way of annuity or otherwise out of 
the profits (d). On the other hand, the Act contains a pro- 
viso (e) that, in the event of the bankruptcy or insolvency 
of the trader, the lender of money and tho vendor of a 
goodwill under its pro\isions can only recover the princi- 
pal, or profits or interest for which he has contracted, after 

N. C. 108. Sec also 1 Smitli’s 218 ; Ex parte Shell, In ro Loner- 

Leading Cases, 500, -where tho gan, ib. 4 Ch. D. 789 ; Poolcy r. 

distinction is noticed between the Driver, ib. 5 Ch. D. 458 ; Syers v. 
mode of remuneration mentioned Syers, ib. 1 App. Ca. 174; Ex 
in the text, and a remuneration parte Mills, In re Tow, ib. 8 Ch. 
out of the net profits. App. 509 ; Ex parte Delliasso, In rc 

{z) See tho argument of Lord Megevand, ib. 7 Ch. D. 511. 
Mansfield in Iloarev. Dawes, Doug. (A) Sect. 2. 

371; see also Grace V. Smith, 2B1. (c) Sect. 3. 

Rep. 998 ; Pawsoy v, Armstrong, {d) Sect. 4. 

18 Ch. Div. 098. (c) Sect. 5. By sect. C, tho word 

(a) As to the constniction of “ person,” when used in tho Act, 
28 & 29 Viet. c. 80 (sometimes is to include a partnership firm, a 
called “ Bovill’s Act”), see Holme joint stock company, and a corpo- 
i’, Hamm ond, Law Rep., 7 Exch. ration. 
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all other creditors of the trader for valuable consideration 
have been first satisfied. 

Though (subject to the provisions of the above Act) 
an ostensible and a dormant partner are thus in general 
exposed to the same liability for the obligations of the 
firm, yet there is an important difference between their 
respective positions. The former, even though he retire ' 
from the partnership, continues liable, gn its future en- 
gagements, to all persons who had before dealt with it, 
unless he have given them previous notice of the fact of * 
his retirement ; and will continue liable even on its future 
engagements to those who had not been previous cus- 
tomers, unless ho has given public notice of his retirement 
in some efficient way, as by an advertisement in the 
G-azette (/). But a dormant j)artner is not liable, excepts 
upon contracts made while he actually continues to bo 
interested in the joint concern. 

On the subject of partnership wo shall add only this 
remark, that the adjustment of accounts and disputes be- 
tween persons standing in that relation to each other, is 
one of those matters for which the common law provided 
no convenient remedy ; and it consequently feU under the 
almost exclusive cognizance of the courts of equity. When 
one partner, therefore, has any claim against another in 
his partnership capacity, the ordinary course is to take 
proceedings to obtain an account, or such other redress 
as the case may require (^^). 

V. The contract which we shall next notice, is that of 
guarantee; which is where one man contracts, as surety 
on behalf of another, an obligation to which the latter is 

(/) Sco Kirvs'an r. Kirwan, 4 observed, however, that where the 
Tyr. 491. assets of the partnership do not 

{g) Such proceeding’s are taken exceed a certain amount, the county 
in the chancery division of tho courts have a concurrent jiirisdic- 
High Court of Justice. (See 3G & tiou. 

37 Viet. c. 6G, s. 34.) It may be 
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also liable as the proper and primary party. As if a sum 
of money be advanced to A., and B., his friend, joins with 
him in giving a bond for its repayment ; or if there be an 
agreement to supply A. with goods to a certain amount on 
credit, and B. promises to see the seller paid for all goods 
that shall be so supplied (//) ; or if A. be appointed a 
public ofEcer, and B. joins with him in a bond, engaging 
that the duties of the office shall be faithfully performed. 

Such contracts as these are, however, of no legal force if 
made by word of mouth only ; for (as wo have seen) by the 
Statute of Frauds, (29 Car. II. c. S,) s. 4, no action shall 
be brought whereby to charge the defendant upon any 
special promise to answer for the debt, default, or mis- 
carriage of another person, unless the agreement upon 
which such action shall be brought, or some memorandum 
or note thereof, shall bo in writing, and signed by the 
party to be charged therewith, or some other person by 
him lawfully authorized (/). But if so made, then by 
19 & 20 Yict. c. 97, s. 3, no such promise shall be invalid 
to support an action charging the person by whom it shall 
have been made, by reason only that the consideration for 
the promise does not appear either in writing or by neces- 
sary inference from a written document {h). 

A contract of this description is also of no effect in law, 
if the person giving the guarantee is at the time misled, 

(//) Ste Chapman v. Sutton, 2 dealings of another, with intent 
C. B. 631. that ho may obtain credit. 

(i) Vide sup. p. 54. See the fol- (/,) Prior to tliis statute it had 

lowing cases under this provision: been decided, that if tlio conside- 

Goodman v. Chase, 1 B. & A. 297 ; ration, as well as the promise, did 
Forth r. Stanton, 1 AVms. Saund. not appear on the face of the 
211; Tomlinson v. Gcll, 6 Ad. & guarantee, the case fell w-ithin tho 
Ell. 504 ; Eastwood v. Kenyon, prohibition of the Statute of Frauds 
11 Ad. & Ell. 44G; Walker v. Hill, (see Wain r. Warltcrs, 5 East, 10). 
5 n. & N. 419; Mountstephen i\ As to tho nature of ^ho considera- 
Eakeman, Law Hop., 7 Q. B. 196. tiouwdiioh will support a guarantee, 

In 9 Geo. 4, c. 14, s. 6, there is a see Oldcnshaw r. King, 2 II. & N. 

like provision as to reprnentatiom 617; Holmes v. Mitchell, 7 C. B. 

concerning the character, ability or (N. S.) 361. 
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to the knowledge of him who receives it, by any material 
misrepresentation of the state of accounts or transactions 
between the principal parties (/). And even where valid 
and effectual, it is to receive (for the benefit of the surety) 
a strict construction : and will not be extended (in general) 
to matters not falling within the precise terms of the 
engagement (w). And by 19 & 20 Yict. c. 97, s. 4, it 
was accordingly declared, in case of a guarantee to or for 
a firm, that (except where otherwise expressed or necessarily 
implied) no such guarantee shall be binding in respect of 
any thing done or omitted to be done, after a change in 
the firm shall have taken place {n). 

The liability once attaching to a surety is, moreover, 
discharged, if the principal debtor be released by the 
creditor, or if the debt or demand for which the guarantee 
was given bo by any means extinguished as between those 
parties ; for the surety’s obligation is collateral only, and 
cannot, therefore, survive the liability of the principal 
debtor himself (o). So it is discharged if the original risk 
of the surety has become substantially altered, by fresh 
terms between the principals in the transaction {p) ; or 
even if the creditor, without the surety’s permission, con- 
sent to give any indulgence to his debtor, in i,>oint of time ; 
for there would otherwise be a prolongation of the surety’s 
liability, beyond the period contemplated by the parties at 
the time that the guarantee was originally given {q). 


(I) Stone V, Compton, 5 Bing*. 
N. C. I*k2. But concealment with- 
cut ftau'^ will not vitiate the gua- 
rantee. (See The North British 
Insurance Company v, Lloyd, 10 
Exch. 523.) 

(/;?) See Weston r. Barton, 4 
Taunt. G73 ; Simson r. Cooke, 1 
Bing. 452 ; University of Cam- 
bridge v. Baldwin, 5 Mee. & W. 
680 ; Stewart i\ MTCcan, 10 Exch. 
675. 

(w) See Lcathley r. Spyer, Law 


Rep., 5 C. P. 595. 

(o) Sec Lewis r. Jones, 4 Bam. 
& Cress. 506 ; Hall r. Hutchons, 
3 Myl. & K. 426 ; Petty r. Cooke, 
Law Rep., 6 Q. B. 790. 

[p) See Holme r. Brunskill, Law 
Rep., 3 Q. B. D. 495. 

(7) See an elaborate discussion of 
this doctrine in Pooley r. Harra- 
dine, 7 Ell. & Bl. 431. See also 
Frazer r. Jordan, 8 Ell. & Bl. 303; 
Taylor r. Burgess, 5 H. & N. 1; and 
Watts r. Shuttleworth, ib. 235. 
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The law moreover implies, in favour of the surety, a 
promise on the part of the principal debtor to reimburse 
him — as well principal as interest, — for any payment which 
he is obliged to make upon his guarantee (r). And where 
two or more persons have become sureties in respect of 
the same debt or demand (whether by the same instru- 
ment of guarantee or by different ones), any one of them 
who pays more than his rateable proportion is entitled to 
obtain contribution for such excess from the other sure- 
ties (tv), — a right founded, it is said, not on any implied 
contract, but on a natural principle of justice ; and one 
which was expressly recognized by the statute 19 & 20 
Yict. c. 97, s. 5 (t). 

To these rules, reasonably established by the law for the 
protection of him who guarantees the debt of another, we 
may add, that when that debt becomes duo, be may apply 
to the courts to compel his principal to pay it off, and 
thus to relieve him from further liability {ii) : and that 
where the surety is himself obliged to make the i)ayment 
he is entitled to an assignment of every security which the 
creditor held in respect of the debt ; and to stand in the 
place of the creditor in respect of every such security, 
whether as against the principal debtor, or any co- 
surety {r). 

The contracts on which our attention has been hitherto 
bestowed are characterized rather by their subject-matter, 

(r) Vide sup. p. 58. See Batard Lawrence, 9 C. B. (N. S.) 543. 
V, Hawes, 2 Ell. & Bl. 287; Petre As to the rig*htH of a surety, sco 
v. Duncombe, 2 L. M. & P. 107. also Cooper v. Evan.s, Law Hop., 

(«) It has been held, however, as 4 Eq. Ca. 45. 
an exception to this general rule, (/) Sco Reynolds r. Wheeler, 10 
that a surety w'ho has paid more C. B. (N. S.) 5G1. 
than his share, cannot recover con- (f() Antrobus t\ Davidson, 3 Mor. 
tribution from any co-surety who 579. 

became such at his request. (Tumor (x) 19 & 20 Viet. c. 97, s. 6. As 
V. Davies, 2 Esp. 478.) The rule to this provision, see Coi)is v. Mid- 
stated in the text prevails where dleton, 1 Turn. & Russ. 224 ; and 
one of several joint debtors has paid Wodehouse v. Farebrother, 6 Ell. 
the entire debt. See Batchelor v. & Bl. 277. 
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than by their form ; hut those which we shall hereafter 
consider are of forms more fixed and determinate ; and are 
also distinguished from those already described as being, 
by their very nature and definition, written instruments. 
Among these, the first notice is due to — 

YI. Bonds (or writings obligatory)^ — which are a kind 
of contract in very extensive use, being adopted in a great 
variety of cases whore the object is that there shall be 
security for the payment of money, or for the performance 
or non-performance of any other act ; a bond being an in- 
strument under seal, whereby the party from whom the 
security is taken obliges himself to pay a eertain sum of 
money to another at a day speeified (y) . If this be all, 
the bond is called a single one {simplex olUgatio), but there 
is generally, indeed in practice invariably, a condition 
added, that if the obligor does, or abstains from doing, 
some particular act, the obligation shall be void, or else 
shall remain in full force ; and the sum mentioned in the 
obligatory part of the bond is in the nature of a penal sum 
(or penalty) y and is usually fixed at much more than suffi- 
cient to cover any possible damage arising from a breach of 
the condition in respect of the act therein mentioned. The 
nature of this act depends upon the particular object in- 
tended to be secured. [Thus it may be the repayment 
(with interest) of a principal sum borrowed of the obligee ; 
the periodical payment to him of an annuity ; or the faith- 
ful performance, by a third person, of the duties of an 

{y) There is a species of bond seo Chambers r. Manchester, &c. 
much in use in commercial transac- Railway, 5 B. & Sm. 288 ; White r. 
tions, known as “ Lloyd’s bonds.” Carmarthen Railway, T Hem. &G. 
It may bo worth explaining that 78C; Blaekmorer.rates, LawEep., 
these are instruments midcr the 2 Ex. 225 ; Watson r. Wales 
seal of a company, admitting in- Railway Company, ib. 2 C. P. 693; 
debtedness to a specified amount Dickson r. Swansea Vale Company, 
to the obligee, with a covenant to ib. 4 Q. B. 44 ; In re Cork and 
pay him such amoimt with interest Youghall Railway Company, ib. 
on a future day. As to these bonds, 4 Ch. App. 748. 
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[office held under the obligee. In case the condition is not 
performed, the bond becomes forfeited or absolute at law ; 
and charges the obligor, while living, and, after his death, 
his executor or administrator, — and (subject to distinctions 
explained in a former part of this work) is also capable of 
being enforced against his heir or devisee (z). 

If the condition of a bond be impossible at the time 
of making it, or be uncertain, or insensible, the condition 
alone is void, and the bond sh.all stand single and uncon- 
ditional ; for it is the folly of the obligor to enter into such 
an obligation, from which ho can never be released (^).] 
On the other hand, if the condition be to do a thing that 
is either illegal at common laAV, or contrary to the provi- 
sion of an act of parliament, the whole bond is void (/>) : 
for it is an unlawful contract, and the obligee shall take 
no advantage of such a transaction. And the effect will 
be the same even though the condition bo c.r /ac/r legal, 
if the bond was in reality given upon an illegal considera- 
tion ; or if it be to effect an unlawful object which the 
condition docs not disclose, or attempts by its language 
to conceal ; for though, by the general rule of law, the 
parties to any deed are in general estopped from contra- 
dicting it, or assigning to it any intent beyond that which 
appears on the instrument itself (c), yet an exception is 
permitted in this case, upon the obvious ground of public 
policy (d). But if a bond have several conditions, some 
legal and the others illegal — and of a n.aturo entirely dis- 
tinct, and not dependent upon each other — the general 


(c) Vide sup. vol. I. pp. 432 ct acq. 
{a) Campbell v, French, G T. K. 
2il ; see Duvergier v. FellowcH, 5 
Bing. 25G. 

{b) 1 Saund. by Fat. & Will. GGa, 
n. (1). Blackstoue (vol. ii. p. 348) 
makes a distinction, not recxjgnized 
by the modem authorities, between 
the case where the condition is 
malum in and where it is 


coniraru f^omc rule of law that 
iff mcrchj positive; considering the 
bond as void in the first case, but 
in the second, single. (See also 
Co. Litt. 20G b.) 

(r) Vide sup. vol. i. p. 483. 

{(1) Collins r. Blantem, 2 Wils. 
341 ; Paxton v. Popham, 2 East, 
421. 
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rule then is, that the latter conditions only shall he 
avoided ; and that the bond shall continue nevertheless in 
force, and he subject to the remaining or valid condi- 
tions (e). Such appears to he the state of the law with 
respect to conditions impossible or illegal at the time when 
the bond is executed. But if the condition be then possible 
and legal, and afterwards become impossible by the act 
of Grod, or that of the obligee himself — or if it shall become 
by any means illegal — the penalty of the obligation is in 
any of these cases saved, and the obligor discharged from 
all liability ; for no prudence or foresight on his part could 
have guarded against such a contingency {/). 

On the forfeiture of the bond, the whole penalty was 
formerly recoverable at law ; but here the courts of equity 
interposed, and would not permit a man to take more than 
in conscience he ought, viz. his principal, interest and ex- 
penses, — or, supposing the breach not to consist in the 
mere failure to pay money, the amount of damage actually 
sustained thereby. And, with respect to money bonds, 
this principle of equity was in course of time introduced 
into the practice of the courts of law {y ) ; and such practice 
was confirmed by statute (//) . An improvement, founded on 
the same general principle, was also introduced by statute, 
with respect to bonds whereof the conditions refer to otAer 
acts, not consisting in the simple payment of money on a 
day certain. For it was enacted by 8 & 9 Will. III. c. 11, 
(and the provisions on this subject were recognized and 
preserved by “ The Common Law Procedure Act, 1852,”) 


(r) 1 Saund. by Pat. & "Will. 
GG a, n. (1), n. (d) ; see Green 
Price, 13 Moo. & W. 605. 

(f) Co. Lit. 20G a ; Bro. Ab. tit. 
Condition, pi. 127; Eaton v. Butter, 
W. Jon. 180; 2 Bl. Com. 341. In 
Co. Litt. ubi sup., a distinction is 
mado between conditions of bonds 
and conditions annexed to an estate; 
as to which last, it is laid down, 


that if they become impossible the 
estate is absolute. As to such con- 
ditions, see also Co. Litt. 209 a ; 
Shop. Touch. 157 ; et sup. vol, i, 
p. 301, 

(y) See 2 Bl. Com. 241; Stem r. 
Vanburgh, 2 Keb. 653, 555; Anon., 
6 Mod. 1 1 ; Burridgo r. Fortescue, 
ib. 60 ; Ireland’s case, ib. 101. 

{h) See 4 & 5 Ann. c. 3. 
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that, when an action was brought upon an instrument of this 
description a jury should always inquire of the damages 
which the plaintiff had actually sustained by breach of the 
condition ; and though (for his better security in the event 
of any future breach) he was still allowed to enter up judg~ 
ment for the penalty, yet he was prevented from taking 
out execution to a larger amount than the damages which 
the jury should assess («). 

This subject being nearly related to that of contracts 
secured hy penalties, we shall take occasion, though at the 
expense of some digression, to advert to some of the learn- 
ing eonnected with that topic. 

In contracts not framed as bonds, (for to bonds we do 
not now refer,) it often happens, that in connection with 
a covenant or jDromise that one of the parties shall perform 
or shall abstain from doing a certain act, the same in- 
strument provides that he shall pay to the other a sum, 
usually of large amount, in the event of such covenant or 
promise being broken : and the question frequently arises, 
whether this sum shall be considered as a penalty, or as 
the liquidated amount of damage which, in such an event, 
the injured party shall be taken to have really sustained. 
And the distinction is important ; for if the sum is to be 
taken in the former light, then the party who complains 
of the breach of the agreement, on bringing his action and 
proving the breach alleged, is compelled by the statute of 
William the third, just mentioned (which applies to this 
case as well as to a bond), to limit his execution to the 
amount of damages which a jury shall assess upon the 
evidence laid before them ; though ho may enter up judg- 
ment for the whole amount of tho penalty, for his better 

(i) 15 & IG Viet. c. 76, 8. 06. Sel. 60; James t?. Thomas, 5 Bam. 

On the subject of actions on bonds, & Adol. 40; Archbishop of Cantor- 

see Saund. by Pat. & Will. 68 b ; 2 bury v, Robertson, 3 Tyr. 390 ; 

ibid. 187 a; Smiths. Bond, 10 Bin^. Kepp v, Wiggett, 4 C. B. 678; 

125 ; Ethersey v. Jackson, 8 T. R. Bishop of London v* M‘Noil, 9 

255 ; Homfray %\ Rigby, 6 Mau. & Exch. 490. 
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security for tlie future (/c). On the other hand, where the 
case is considered as ono of liquidated damages, the effect 
is to entitle the plaintiff, on proving a breach, to an 
award both of judgment and execution for the entire sum; 
so agreed upon : the antecedent settlement of its amount 
by the parties themselves, superseding the exercise of any , 
discretion by the jury. 

The question whether, in any particular case, a given 
sum shall fall under one of these predicaments or the other, 
depends partly upon the meaning of the parties them- 
selves, as apparent on the face of the contract ; partly on 
that principle of equity, by which a party is prevented 
from recovering more than he is conscientiously entitled 
to claim. If the sum was intended by the contractors 
themselves as a penalty, the court will always assign to it 
the same character; and there can be no doubt (in general) 
that such is their intention, where the word “ penalty” is 
introduced (/). And even where their own design was to 
stipulate for liquidated damages, yet if the sum they 
specify appear to be substantially, and in its essential 
nature, a penalty, the law will insist on its being so con- 
strued, in order to restrain the plaintiff’s execution to a 
reasonable amount (m). In illustration of which latter 
principle it may be remarked, that where the agreement 
is to pay a certain sum of money, with a further proviso 
for payment of a larger sum, far exceeding what could be 
due for interest, in case of default, the larger sum will be 
treated as a penalty, even though the parties have described 
it as stipulated or liquidated damages : because it is clearly 
not, in such a case, the natural measure of compensation : 
and upon the same principle, where a contract contains a 
variety of distinct stipulations involving wfer alia the 

(i) Seo also 15 & 16 Viet. c. 76, (Z) Smith t’. Dickenson, 3 Bos. & 

B, 96, which (as the previous enact- Pul. 630. 

ment of 8 & 9 Will. 3, c. 1 1) applies (w) See Astley v. Weldon, 2 Bos. 

to contracts secured by penalties as & Pul. 346 ; Beindel r. Schell, 4 
well as to bonds. C. B. (N. S.) 97, 118, 
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payment of money to a fixed amount, and provides for 
payment of a larger sum upon breacli of all or any one of 
the stipulations, that sum will also rank, in legal con- 
templation, as a penalty («). But, on the other hand, 
there are cases in which reason and justice are felt to 
require an opposite construction ; provided the language 
of the pai’ties is consistent with the supposition that they 
intended the sum specified to be taken as the real measure 
of damages. Thus, where a man engaged with a woman 
to marry nobody but her, and on marrying with any other 
to pay her 1,000/., she "was held entitled, on breach of this 
engagement, to judgment and execution for the entire 
sum, supposing the action to be maintainable at all : but 
the contract was ultimately adjudged to be illegal, as in 
restraint of marriage, and not capable of being enforced (o) . 
So where, on the dissolution of a partnership between two 
solicitors, one of them covenanted with the other not to 
carry on the business of a solicitor within fifty miles from 
a placed named, nor to interfere with the clients of the 
late partnership, and on infringement of that covenant to 
pay 1,000/. for liquidated damages, and not by way of 
penalty — here, the intention of the parties being clear, the 
sum specified was held to be the true measure of damages, 
and to be recoverable as such {p). 

YII. We shall next advert to hills of exchange and 
promissory notes, which are both species of mercantile in- 
struments, in writing (without seal), and by either of which 
men enter into an engagement for the payment of money. 
And we shall treat of them severally, and in their order ; 
though there is so little difference in principle between 
them, that, when the nature and properties of the former 

{>0 Seo Atkyns v. Kiimier, 4 7 C. B. 716; 1 Mac. & G. 280; 

Exch. 776. Mercer v. Irving, Ell. Bl. & Ell. 

(o) Lowe v. Peers, 4 Burr. 2225. 663 ; Betts v. Bunch, 4 H. Sc N. 

(p) Galsworthy v. Strutt, 1 Exch. 606 ; Carnes v. Nesbitt, 7 II. Sc N. 

659. See also Sainter v. Eerguson, 778. 
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are well understood, the latter will require hut a very brief 
notice; and we may here mention, in passing, that the 
whole law regarding each of those instruments has been 
recently codified by the Bills of Exchange Act, 1882 
(45 & 46 Yict. c. 61). 

1. [First, then, a bill of exchange — which is a security 
originally invented among merchants in different countries, 
for the more easy remittance of money from one to the 
other, and which has since spread itself into almost all 
pecuniary transactions, — may be defined as an open letter \ 
oi request from one man to another, desiring him to pay i 
on the sender’s account a sum named therein to a third ; 
person (g) ; and by this method a nian at the most distant 
part of the world may have money remitted to him from 
any trading country. If A. lives in Jamaica, and owes 
B., who lives in England, 1000/. ; now if C. be going from 
England to Jamaica, he may pay B. the 1000/., and take 
a bill of exchange drawn by B. in England, upon A. in 
Jamaica, and receive it when he comes thither. Thus does 
B. receive his debt, at any distance of place, by transfer- 
ring it to C., who carries over the money in paper credit, 
without danger of robbery or loss. This method is said tq 
have been brought into general use by the Jews an^, 
Lombards when banished for their usury and other vices,! 
in order more easily to draw their effects out of France \ 
and England, into those countries in which they had 
chosen to reside. But the invention of it was, in truth, a 
little before this: for the Jews were banished out of 
Guiennc in 1287, and out of England in 1290 (r) ; and 
the use of paper credit appears to have been introduced 
into the Mogul empire in China, as early as the year 
1236 (s). In common speech, such a biU is frequently 
called a draflj but a bill of exchange is the more legal, as 

(9) See Davis r. Clarke, 6 Q. B. Bills of exchange are said to have 
16; Peto t’. Beynolds, 9 Exoh. 410. been known to the antients; see 

(r) 2 Carte, Hist. Eng. 203 — 206. Park, Ins. Introd. xix. n. (b), 7th 

(«) Mod. Un. Hist. iv. 499. edit. 

VOL. It. 


1 
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[well as tlie mercantile expression. The person, however, 
who writes this letter is called in law the dratcerj and 
he to whom it is written, the draicee ; and the third person, 
to whom it is payable, is called the payee^ 

These bills are either inland or foreign. An inland bill 
is one drawn in any part of the united kingdom of Great 
Britain and Ireland, the islands of Man, Guernsey, J ersey, 
Alderney and Sark, and the islands adjacent to any of 
them (being part of the dominions of her Majesty), and 
made payable, or drawn upon any person resident, in 
any part of the said united kingdom or islands {t). A 
foreign bill is one drawn by a person residing abroad upon 
some person in England, or rice rersd. Formerly foreign 
bills of exchange were much more regarded in the eye of 
the law than inland ones, as being thought of more public 
concern in the advancement of trade and commerce. But 
by 9 Will. III. c. 17, and 3 & 4 Anne, c. 8, — made per- 
petual by 7 Anne, c. 25 (u) — ^inland bills of exchange were 
put upon the same footing as foreign ones ; what was the 
law and custom of merchants with regard to the one, and 
taken notice of merely as such, being by those statutes 
expressly enacted with regard to the other : so that now 
there is, in law, no substantial difference between them (x). 

[t) 45&46Vict.c. 61, 8. 4, following “ dn(i/y if any, wliich, but for that 
19 &20Vict. c. 97, s. 7 ; andtheenact- “ enactment, would be payable in 
ment is so worded as to apply both respect of any such bill or note.’’ 

to bills of exchange and promissory (k) See also 19 & 20 Viet. c. 97, 

notes, though the latter were never s. 6. 

before considered as subject to the (x) 2 Bl. Com. p. 467. An in- 
distinction of inland and foreign. land bill, however, differs from a 

Formerly a bill drawn or payable foreign one in respect of the pro- 
in Scotland or Ireland was held to test upon dishonour ; which is only 

be foreign : but it is now made an necessary in the case of the latter 

inland one, by the effect of the (vide post, p. 121). There is a 

statute just mentioned. It is to difference also between them in the 

be observed, however, that the regulations as to stamps. (See 17 

statute has a proviso “that nothing & 18 Viet. o. 83, and 33 & 34 Viet. 

“ contained in the above provisions c. 97.) 

shall alter or affect the stamp 
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If a bill of exchange be made payable (as is most usually 
the case) to m'der, that is, either “ to A. B. or his order,” 
or merely “ to the order of A. B.” (which is in all respects 
equivalent), it is said to be negotiable (y) : — a term ap- 
plied in law to any instrument the right of action on 
which is, by exception from the common rule, freely 
assignable from man to man (z) ; — and the payee of a 
negotiable instrument may by indorsement, that is, by 
writing his name on the back thereof, assign over his 
interest in it. Such indorsement may either be in blank 
or in full. In the former case, the payee simply writes 
his own name ; in the latter, he also names the intended 
assignee, as the person to receive payment; and to the 
intended assignee, in either case, he delivers over the bill 
so indorsed («) : and such assignee (or indorsee as he is 
called) may indorse in like manner to another, and so on 
in infinitum (i). If the bill be payable (as it may be) 
simply to a person named, and not to order, or to bearer, 
it is not negotiable at all ; and on the other hand, if made 
payable to bearer , — as is often the case in that species of 
bill called a cheque on a banker (c), — it is negotiable without 


{y) Bayley on Bills, 31, 5th edit. ; 
Plimley v, Westlcy, 2 Bing. N. C. 
249. And see45&46Vict.c. Gl,s. 8. 

(z) Vide sup. p, 45, It is to bo 
observed, that, though certain in- 
struments of modern introduction, 
such as dock warrants, delivery 
warrants, and the like, are com- 
monly desciihed as negotiable^ they 
are not strictly so. (See Kingsford 
r. Merry, 1 II. & N. 503.) 

{a) As to the necessity that the 
bill should be delivered, see Bro- 
mage v. Lloyd, 1 Exch. 32 ; Emmett 
v. Tottenham, 8 Exch. 884. And 
see 46 & 46 Viet. c. 61, s. 21 (JtWa), 
8* 84 

(i) Ain indorsement may take 
place even after the bill is due. 
But in that case, the indorsee is 


deemed to take it subject to all 
objections or exceptions, i. e., to 
all equities, to which it was sub- 
ject in the hands of the indorser. 
(Banks r. Colwell, 3 T. R. 81 ; 
Brown c. Turner, 7 T. R. 630 ; 
and see 19 & 20 Viet. c. 60, s. 16.) 

(c) As to the distinction between 
a cheque and an ordinary bill, see 
Hewitt r. Kaye, Law Rep., 6 Eq. 
Ca. 200. The existing provisions 
with regard to crossed cheques 
(‘‘ stock dividend warrants” being 
also made subject to them) will be 
found in 39 & 40 Viet, c, 81. These 
are chiefly to the following effect : 
— 1 . Where a cheque bears across 
its face an addition of the words 
“and company,” or any abbre- 
viation thereof, between two pa- 
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any indorsement, and by mere delivery. And the case is 
the same where a bill, payable to order, is indorsed in 
blank by the payee ; for it may afterwards be transferred 
either by a new indorsement and delivery, or by simply 
delivering it to the intended transferee {d). 

"When the time arrives at which a bill is intended to be 
payable, it is said to be due, or at maturity {e). And at 
any time before it becomes due, the person who is the 
holder of it — whether as payee or transferee — may pre~ 
sent (that is, carry and show) it to the drawee, for his ac- 
ceptance. This it is in his option either to give or to refuse ; 


and we will first suppose him 

rallel transverse lines, or of two pa- 
rallel lines simply, and either with 
or without the words ‘ ‘ not ne- 
gotiable,” — such addition shall be 
deemed a ‘‘crossing,” and the 
cheque to be crossed “ generally.” 
(Sect. 4.) 2. Where a cheque bears 
across its face an addition of the 
name of a banker, either with or 
without the words “not nego- 
tiable,” that addition shall bo 
deemed a cros.sing, and the cheque 
to be crossed “ specially ” to that 
banker. (Ibid.) 3. Where a cheque 
is cros.sed “ generally,” the banker 
on whom it is drawn shall not 
pay it otherwise than to a banker ; 
and where it is crossed ‘ ‘ s])ecially,” 
only to the particular banker to 
whom it is crossed, or to his agent 
for collection. (Sect. 7.) 4. Where 
a banker on whom is dra^m a 
cheque, crossed either “ generally” 
or “specially,” has in good faith 
and without negligence paid the 
same according to its tenor, both 
he and the drawer shall be in the 
same position as they would re- 
spectively have been, if the amount 
of the cheque had been paid to 
the true owner thereof (sect. 9) ; 
though, on the other hand, if he 


to take the former course. 

pays it otherwise than in accord- 
ance with its tenor, — or its ap- 
parent tenor, — he is liable to the 
true owner for any loss he may 
sustain thereby. (Sect. 10.) And 
see 45 k 4G Viet. c. Gl, ss. 7G — 82. 

[d) It may be observed that a 
draft or order on a banker payable 
to order on demand, if it purport 
to bo indorsed by the payee, may 
be paid by such banker without his 
requiring proof of the indorsement 
having been really made by the 
payee. As to this see 16 & 17 
Viet. c. 69, and Ogden r. Benas, 
Law Rep., 9 C. P. 513. 

(e) Formerly bills and notes 
drawn i)ayable “at sight” or “on 
presentation” wx*re allowed, by the 
custom of merchants, three ad- 
ditional days, termed “days of 
grace,” before they became due; 
but this custom did not apply to 
bills purporting to be payable “ on 
demand.” By 34 & 35 Viet. o. 74 
(the “ Bills of Exchange Act, 
1871”), this distinction was taken 
away, and bills and notes at sight 
or on presentation are assimilated 
in all particulars to those drawn 
payable “on demand.” And see 
45 & 4G Viet. c. Gl, s. 10. 



CHAP. V . — OP TITLE BY CONTRACT. 


117 


An acceptance (as to the manner of it) must be in 
writing on the instrument itself : it being provided by 
19 & 20 Viet. c. 97, s. 6, that no acceptance of any bill of 
exchange, whether inland or foreign, shall be suflBcient to 
bind or charge any person, unless the same be in writing 
on such bill ; or if there be more than one part of such bill, 
on one of the said parts ; and that it must, moreover, be 
signed by the acceptor or by some person duly authorized 
by him (/). The bill may also be either accepted simply 
(without specifying where it will be paid) or it may be 
accepted spccml/i/, that is, as payable at some specified 
place, “ and not elsewhere.” But an acceptance at a 
banker’s without such restrictive negative words as just 
mentioned, is not a special acceptance, nor has it the effect 
of making the bill payable at such banker’s onit /, — such a 
mode of acceptance being merely for the convenience of 
the drawee, and in no respect qualifying his liability (g). 
After acceptance, any person, who, as payee, or by transfer 
(whether before or after acceptance), is the holder of the 
bill at its maturity, is entitled to immediate payment of 
the amount for which it is drawn, u^on presenting it to the 
acceptor, — or in case of a special acceptance, at the place 
where he has made it payable {/i) — for pagmenty and being 
ready to deliver it up on payment being made (« ) : and, if 
under such circumstances the money be not then paid, the 
holder has a right to bring an action against the acceptor 
for the amount (/.). But the holder is, in that case, also 


(/) In reference to the above 
enactment, it is declared by the 
Bills of Exchange Act, 1878 (41 & 
42 Viet. c. 13), that an acceptance 
shall not be insufficient by reason 
that it is evidenced only by the 
signature of the drawee written on 
the bill. This Act was passed in 
consequence of the case of Hind- 
haugh V. Blakey, Law Hep., 3 
G. F. D. 136. And see 45 & 46 
Viet. 0 . 61, s. 17. 

(y) 1 & 2 Geo. 4, c. 78, s. 1. 


See Turner r. Hayden, 4 Bam. & 
Cress. 1 ; Halsted r. Shelton, 5 Q. 

B. 86 ; Burchfield v. Moore, 3 Ell. 
& Bl. 683. And see 45 & 46 Viet, 
c. 61, s. 19. 

(A) Do Bergareohe ». Pillin, 3 
Bing. 476. 

(i) Hansard v. Bobinson, 7 B. 4 

C. 90 ; Kamulz v. Crowe, 1 Exob. 
167. 

{k) It may be here observed 
that by 18 & 19 Viet. c. 67, passec 
“ to facilitate the remedies on billi 
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entitled to have recourse to the drawer; and to every person 
whose name is on the hill, as indorser, when it came to the 
holder’s hands : for each of these parties is a warrantor for 
the payment of the bill, and it is on the credit of their 
names (though also on that of the acceptor, where it was 
negotiated after acceptance), that the holder is supposed to 
have taken the bill. The right of the holder, however, to 
have recourse to the drawer and indorsers, is subject to 
ihese conditions ; first, that he shall have presented the bill 
:o the drawee for payment, on the precise day when it 
became due ; and next, that he give reasonable notice of 
■‘dishonour,” that is to say, that it has not been paid. 
The notice, under ordinary circumstances, must be given 
m the following day ; or if the persons to receive it do not 
reside in the same town, then by the post of that day ; or 
if it be a foreign bill, then by the next ordinary convey- 
ince ; and it must be sent to all parties whom it is intended 
to charge, or at the least to him whose name was last 
placed on the biU, in order that the latter may advise the 
party next before him, and so in succession, each party 
being allowed, in turn, a day for the purpose (1). By a 


and notes, by the prevention of 
frivolous or fictitious defences,’’ 
the defendant in any action on a 
bill or note, commenced within six 
months after it became due and 
payable, was prohibited from de- 
fending, unless he obtained leave 
to do so from the court. And this 
leave (as a general rule) would only 
be granted where he either paid 
the money into court to abide the 
event, or else showed on affidavit 
that he had a good defence, or 
showed facts which would make it 
incumbent on the holder to prove 
consideration (as to which, vide post, 
pp. 124, 125) ; and these provisions 
were extended to actions brought 
in the county courts, by Order in 
Council, 30th January, 1856. But 


the summary procedure under this 
statute has more recently been 
abolished, and the ordinary pro- 
cedure upon a writ specially in- 
dorsed under Order III. rule 6, 
of the Judicature Orders and Rules 
has been substituted for it (Order 
II. rule 6a, April 1880). See also 
45 & 46 Viet. c. 61, ss. 63 — 58. 

(t) The points which have arisen 
in reference to the mtice of dis^> 
honour are very numerous ; see 
(amongst others) the following 
cases: — Solarte r. Palmer, 1 N. 0. 
194 ; Williams v. Smith, 2 B. & Aid. 
600 ; Terry r. Parker, 6 A. & E. 
602 ; Housego v. Cowne, 2 Mee. & 
W. 348 ; Castrique v, Bemabo, 6 
Q. B. 498 ; Armstrong v. Christiani, 
6 0. B. 687; Gaunt r. Thompson, 7 
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recent Act, if tke day on which, the hill is payable should 
happen to be a “ bank holiday,” the notice of non-payment 
may be given on the day following (m). An indorser so 
called upon and obliged to pay, is, on the other hand, at 
liberty to have recourse to the drawer, or to any indorser 
prior to himself in order, provided such party shall have 
had due notice of the non-payment ; and the same right 
attaches successively to each indorser, in his turn. But 
the original payee has of course no prior party to resort to 
but the drawer; and the drawer can resort to no party but 
the acceptor; on whom rests all the while the primary 
liability, and to whom the drawer, or any other party 
compelled to take up and pay the bill, is always entitled 
to look for satisfaction. 

We will next suppose the drawee to ref me acceptance, 
a refusal that the law will imply, unless he accepts im- 
mediately on presentment, or within twenty-four hours 
after the bill is left with him for acceptance (n). By 
such refusal, the person who is holder at the time becomes 
apprised that the bill is an ineffectual security, so far as 
the drawee is concerned : and is therefore entitled to 
charge the other parties, viz. the drawer and indorsers; 
and even to charge them imtanter^ as liable to immediate 


C. B. 400; Lysaght v. Bryant, 9 
C. B. 46 ; Metcalfe v. Richardson, 
llO.B. 1011; Bromagev. Vaughan, 
9 Q. B. 608 ; Chard v. Fox, 14 Q. B. 
200; Burmester i;. Barron, 17 Q. B. 
828 ; Everard v. Watson, 1 Ell. & 
BL 804 ; Rowe i\ Tipper, 13 C. B. 
249 ; Jennings v. Roberts, 4 Ell. & 
Bl. 616 ; Paul v. Joel, 4 H. & N. 
355 ; Hirschfield v. Smith, Law 
Rep., 1 0. P. 340; Re Leeds Bank- 
ing Co., ib. 1 Eq. Ca. 1; Carew r. 
Duckworth, ib. 4 Exch. 313 ; Ber- 
ridge v. Fitzgerald, ib. 4 Q. B. 639. 
And see 45 & 46 Viet. c. 61, ss. 39 
—52. 

{m) 34 & 35 Viet. c. 17. By this 
Act, ‘‘bank holidays” were first 


established. The holidays provided 
thereby are Easter Monday, the 
Monday in Whitsun-week, the first 
Monday in August, the 26th De- 
cember (if a week day), and any 
other day specially proclaimed as 
such by her Majesty, either locally 
or throughout the kingdom. And 
by 38 & 39 Viet. c. 13, the above 
holidays (which were at first in- 
stituted only to relieve the banks) 
were, under certain restrictions, 
extended to the Customs, Inland 
Revenue Offices, Bonding Ware- 
houses, and Docks. See also 45 & 
46 Viet. c. 61, ss, 14, 92. 

{fi) 1 Lord Raym. 281. 
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payment, though the bill has not yet arrived at matu- 
rity (o). But to justify any recourse against these parties, 
notice of the non-acceptance must he given to them, ac- 
cording to the same law and course of proceeding that was 
before stated in reference to the case of non-payment ; and 
such of them as are consequently obliged to take up the 
bill are entitled, as in that case, to their remedy over 
against all prior parties. The holder is besides at liberty, 
after giving notice of non-acceptance, to take his chance 
that the bill may, notwithstanding the refusal to accept, 
I be ultimately paid by the drawee ; and may accordingly 
present it to him for that purpose when it comes to ma- 
turity, without thereby waiving his right of recourse 
against the other parties. 

Another case still remains to be supposed, which is that 
of the bill being never presented for acceptance; for in 
general it is at the option of the holder whether he will 
make such presentment or not ; the object of it being 
only to ascertain whether the bill is likely to be paid, 
and to strengthen its credit, if possible, by the additional 
security of the acceptor’s name ; though if a bill be drawn 
payable (as it often is) at a specified period a/fcr sight 
or after demand, a presentment for acceptance is in that 
particular case indispensable, in order to give sight to the 
drawee, or to make demand upon him ; and thereby to 
fix the time at which the bill is to become due (^>). But 
this case of a bill never presented for acceptance, will not 
require a separate discussion ; for, w'liere that ceremony 
is omitted, the bill must at all events be pi’esented for 
payment ; and the same law of proceeding against the 
drawer and indorsers "will then apply, as already stated in 
reference to the case where an accepted bill is presented 
for payment. 

Independently of the notice of non-acceptance and of 
non-payment, the holder is also entitled to have the bill, 

(o) Accordingly it is from the re- the demand of the holder. (White- 
fuaal of acceptance, that the Statute head v. Walker, 9 Mee. & W. 606.) 
of limitations begins to run against (/>) Chit. Bills, 272. 
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of wMoh either aooeptanoe or payment is refused, pro^ 
tested. And the protest — ^whioh is a formal declaration i 
that the hill has been refused acceptance or payment, and 
that the holder intends to recover all the expenses to 
•which he may he put in consequence thereof — must he , 
made in •writing under a copy of such hill of exchange, by i 
some notaiy public ; or if no such notary be resident in 
the place, then by any other substantial inhabitant in the 
presence of two credible •witnesses {q). In the case of a^ 
foreign bill, such protest is essential to the right of the; 
holder to recover from the dra’wer or indorsers (r) : andi 
when made, due notice of dishonour having been also 
given, ■will entitle him to recover the amount of the bill, 
•with interest, and all expenses, including the re-exchange, 
occasioned by returning it to the country where it was 
dra'wn («). But upon an inland bill, the principal and 
interest may be recovered from these parties (due notice 
being given) -without a protest {t) ; which is indeed a 
ceremony not usually observed -with respect to bills of 
this description {u ) ; though by statute 9 Will. III. 
c. 17, and 3 & 4 Anne, c. 8, an inland bill was made 
liable, if the holder think fit, to be protested. By 2 & 3 
Will. IV. c. 98, a bill drawn payable in any place other 
than the residence of the drawee, and not accepted, may 
be afterwards protested for non-payment in such place 
accordingly ; and no further presentment to the drawee 
shall be required. 

A bill, of which acceptance is refused by the drawee, is 
sometimes accepted sujjra protest, for honour of the drawer 
(or for honour of the indorser, as the case may be) ; that 
is, some friend of the drawer or indorser intervenes, to 
prevent the bill from being sent back upon him as unpaid, 

{q) 2 Bl. Com. 469 ; Both. pi. 84; (s) Meliish p. Simeon, 2 H. ffi. 

Chit. Bills, 216. As to the stamp 378. 

duties payable on protests and other (<) Chit. Bills, 455; "Windle r. 

notarial acts, see 33 & 34 "Viet. c. 97. Andrews, 2 Bam. & Aid. 701. See 

(r) Chit. Bills, 332; Campbell r. also 19 & 20 Viet. c. 60, s. 13. 
Webster, 2 C. B. 258. (m) Chit. Bills, 335, 465. 
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by placing bis own name upon it as acceptor, after a pro- 
test has been drawn up declaratory of its dishonour by the 
drawee (x). This operates, not as an engagement to pay 
absolutely, but only to pay, in the event of its being pre- 
sented for payment to the drawee, when it arrives at 
maturity, — of its being again dishonoured by him, and 
protested for non-payment, — and of its being afterwards 
duly presented for payment to the “ acceptor for honour.” 
But, on these conditions being fulfilled, the latter is then 
absolutely liable, as if he had accepted in the capacity of 
drawee, so far as regards the claim of any person whose 
name stands subsequent to his for whose honour the accept- 
ance was made ; while, on the other hand, such acceptor, 
upon being obliged to pay, has a right of recourse against 
the person for whose honour as drawer he accepted, or 
against any party antecedent to him in the series of 
names (p). With respect to bills accepted in this method, 
or bills drawn “with a reference upon them in case of 
need,” (which is a form of draft occasionally adopted,) it 
is provided that it shall not be necessary to present or for- 
ward them to the acceptor for honour or referee until the 
day following the day on which they become due ; or sup- 
posing the day following to bo Sunday, Good Friday, 
Christmas-day, a day of public fast or thanksgiving, or a 
day appointed as a “ bank holiday,” then not till the next 
day (z). 

2. A. promissory note (or note of hand) is an open letter 
of engagement from one man to another, promising to 
I pay him a certain sum of money therein specified ; and 
it may be made payable, like a bill of exchange, either 
“ to A. B. or his order,” or “ to the order of A. B.” or to 

(or) As to an acceptance supra (y) Hoare v. Cazenove, 16 East, 
protest, see Geralopulo v. Wieler, 391 ; Williams f. Germaine, 7 Bam. 
10 0. B. 690 ; In re Overend, & Cress. 468 ; Mitchell v. Baring, 
Gurney & Co., Law Rep., 6 Eq. 10 Bam. & Cress. 4. 

Ca. 350. And see 45 & 46 Viet. (c) 6 & 7 Will. 4, c. 68 ; 34 & 35 
c. 61, s. 15, and ss. 65 — 68. Viot. c. 17. Vide sup. p. 119. 
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*‘A. B.” without the word order, or ‘‘to hearer” (a). 
These instruments {b) were, by the statutes 3 & 4 Anne, 
0 . 8, and 7 Anne, o. 25, made capable (if payable to order 
or bearer) of assignment, and were placed generally upon 
the same footing with inland bills of exchange (<?). So that 
almost every point of law which applies to the one, may be 
taken generally as applicable also to the other (d) ; with 
only this difference, that as a note is originally made be- 
tween but two parties, viz. the maker and the payee, (there 
being no third party or drawee as in the case of a bill,) all 
those legal incidents of a bill which regard the position of 
the drawee, and the nature and effect of an acceptance, are 
of course foreign to a note. The maker stands in the place 
both of drawer and acceptor, and is the party in every case 
primarily liable. To him the holder presents the note in 
the first instance for payment, when it arrives at maturity; 
and, on his failure to pay, the holder may then resort to 
the indorsers, each of whom has a successive right of re- 
course against the names anterior to his own, leaving to 
the first indorser, or original payee, no remedy except 
against the maker himself (e). 


(a) Bayley on Bills, 16 ; R. v. 
Box, 6 Taunt. 328. And see 45 & 
46 Viet. c. 61, s. 83. 

(b) As to what amounts to a pro- 
missory note within the statutes of 
Anne, see Flight v. Maclean, 16 
Mee. & W. 51 ; Drury r. Macauley, 
ib. 146 ; Wood v. Mytton, 10 Q. B. 
805 ; Absolon t^. Marks, 11 Q. B. 
19 ; White v. North, 3 Exch. 689 : 
Gay V. Lander, 6 D. & L. 75 ; Storm 
V. Stirling, 3 El. & Bl. 832. The 
3 & 4 Ann. c. 8, speaks of “notes 
in writing signed by the party 
who makes the same, whereby 
such party promises to pay unto 
any other person, or his order, or 
to bearer, any sum of money therein 
mentioned.” 


(e) Carlon v. Kenealy, 12 Mee. & 
W. 139. 

(rf) The provision of 18 & 19 
Viet. c. 67 (mentioned in a note 
sup. p. 117), applied, and the sub- 
stituted procedure there mentioned 
applies, to promissory notes as well 
as to bills of exchange. 

(e) As to the necessity for pre- 
sentment, see Sands r. Clarke, 8 
C. B. 751 ; 45 & 46 Viet. c. 61, 
s. 87. It is to be observed, that 
promissory notes are ■ not subject 
to any provision similar to that 
contained in 1 & 2 Geo. 4, o. 78 
(vide sup, p. 117), as to the accept- 
ance of a bill of exchange; and 
consequently, if they are made pay- 
able at any specified place, they 
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A bill of exchange and a promissory note (as compared 
with other contracts, or instruments of contract) possess 
some legal properties of a peculiar kind. First, though 
/the sum of money for which a bill or note is drawn is a 
^ chose in action^ not in possession, and by the general rule 
would consequently be incapable of assignment, yet if the 
bill be payable to order or bearer, it is liable, as we have 
seen, to be assigned (/). Thus if A. draws on B. in favour 
of C. or order — and 0. indorses over to D. — ^the right to 
receive the money from B., which was before vested in C., 
is now transferred (as well as the instrument itself) to D. : 
and with it the right of action, in the event of its dishonour, 
against the parties by whom it was severally drawn, in- 
dorsed, or accepted. Again, though by the general rule of 
law a party can give no better title to a thing personal than 
he himself possesses, yet he who has obtained by wrongful 
means, or even by felonious means, the possession of a bill 
or note drawn payable to order and indorsed in blank, or 
drawn payable to bearer, — is competent to make a valid 
transfer of the instrument and its contents, by merely de- 
livering it for valuable consideration, to a person unaware 
and unsuspicious of the defect in the title {g) ; but this is 
not so where the bill or note requires indorsement as well 
;as delivery. Thus, if a bill be drawn by A. in favour of 
• B. or order, who indorses it in blank to C., and it be after- 
j wards stolen by D., and by him merely delivered to E. for 
I a valuable consideration before it is due, — ^the latter (sup- 
posing him to have taken it bond fide) will become the 
lawful holder of it, even as against C., from whom it was 
stolen {h) ; but it would be otherwise if C.’s indorsement 

must be presented there for pay- 135 ; Gill v. Cubitt, 3 Bam. & 

ment — and this, though no restrio- Cress. 466 ; Backhouse r. Harrison, 

tive negative words be added. 3 Bam. & Adol. 1098. 

(Spindler v. Grellett, 1 Exch. 384.) (A) Beckwith v. Corral, 3 Bing. 

(/) 2 Bl. Com. 468. Vide sup. 444 ; Goodman v. Harvey, 4 Ad. & 

pp. 115, 116. El. 870. And see 46 & 46 Viet. 

(y) Vide sup. pp. 49, 61. And c. 61, s. 34. 
see Lowndes v. Anderson, 13 East, 
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continued necessary. In this particular the instruments 
in question — and indeed all others of a negotiable kind, 
which are transferable by mere delivery — are, for the benefit 
of commerce, placed upon the same basis with the current 
coin of the realm ; which (as we have already found occa- 
sion to observe) passes freely from man to man, without 
regard to any defect in the title of him who pays it over, 
provided it be paid for valuable consideration, to an inno- 
cent party ii). Another important characteristic of a bill 
or note, founded on the same mercantile policy, is this, that 
though one who sues another for the breach of a simple 
contract, is in other instances obliged to prove the con- 
sideration on which the promise was made, and on failure 
of such proof will be defeated; yet no evidence on this 
point is required from the holder of the security of a bill or 
note, for he is in general called upon to prove nothing 
beyond the signature thereto of the party charged : every 
bill or note being deemed, in law, to carry with it primd 
facie evidence of a sufficient consideration (A). Yet, if the 
defendant is in a condition to show that he received no 
consideration, and also (in the case of his being sued by 
a third party) that the holder gave none, on the right of 
action on the instrument being transferred to him, the 
claim of the plaintiff will be barred (/). For the general 
principle which governs other simple contracts applies also 
to a bill or note ; namely, that ex mido pacto non oritur 
actio : and hence it is usual to express on the face of these 
instruments, that value has been received by the drawer oi 
maker; though, even without such words, a good con- 


(t) Vide sup. pp. 49, 61. 

\k) 2 Bl. Com. 446 ; Byles on 
Bills, p. 72. And see 45 & 46 Viet, 
c. 61, ss. 27—30. 

{1) See Crofts v. Beale, 11 C. B. 
172. It is said byBlackstone (vol. 
ii. p. 446), that “if a man enter 
“ into a voluntary bond, or give a 


“ promissory note, he shall not be 
“ allowed to aver the want of a 
“ consideration:'* br.t this is not 
true as regards a promissory note 
or bill of exchange ; which, as tc 
their consideration, are subject tc 
the law stated in the text. 
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sideration for the contract will (as already explained) be 
presumed in the absence of any proof to the contrary (m). 

Such, in a general view, is the state of the law relative 
to hills of exchange and promissory notes. It remains 
only to add (as to the amount for which a hill or note may 
he drawn), that hy statute 48 Greo. III. c. 88, s. 2, all 
promissory or other notes, hills of exchange, drafts, and 
undertakings in writing, being negotiable or transferable, 
for the payment of less than 20s., were declared to he null 
and void, and it was made penal to utter or publish them ; 
and that hy statute 7 Geo. IV. c. 6, the making or issuing 
of promissory notes payable on demand to hearer^ for any 
sum less than 5/., was prohibited under a penalty. How- 
ever, hy 23 & 24 Viet. c. Ill, s. 19, it is now made lawful 
for any person to draw upon Im hanlxcr^ holding money to 
his use, any draft or order for the payment, either to the 
hearer or to order on demand, of any sum of money though 
less than 20s. (n). 

VHI. Among the forms of contract which are de- 
serving of a distinct notice, must also he included policies 
of insurance. 

These are instruments hy which one party, in con- 
sideration of a premium, engages to indemnify another 
against a contingent loss, hy making him a payment in 
compensation, if or when the event shall happen hy which 
the loss is to accrue. The effect of such a contract is 
obviously to protect the latter party (or the assured or 
ussurS as he is called) from the hazard to which he would 
otherwise he exposed, and to throw it upon the insurer^ or 

(m) 2 Bl. Com. 4G8. See Grant the payment of 20^., or above that 
t?. De Costa, 3 Mau. & Sel. 351 ; sum, and less than 6/., see 17 Geo. 
Highmore v. Primrose, 6 Mau. & 3, c. 30 ; 26 & 27 Viet. c. 105 ; 42 

Sel. 65 ; Hatch v. Trayes, 11 Ad. & 43 Viet. c. 67. As to the stamps 
& El. 702. imposed on bills and notes, see 33 

(«) As to bills or notes {pot pay- & 34 Viet. c. 97. 
able to bearer or on demand) for 
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party giving the indemnity. And yet it is no less clear, 
that where this party carries on a general trade or business 
of insurance, he is, in a great measure, protected on his 
part also from serious risk ; for though he may he greatly 
a loser by the particular adventure, he may adjust the 
premium he demands on this and other similar transactions, 
at such an amount as — upon a calculation of the average 
value of the chance — shall secure him compensation, and 
even profit in the result of a sufficiently extended series of 
adventures. It is evident, too, that such contracts are 
most safe and beneficial to both the parties concerned, when 
the indemnity is given by a competent number of persons, 
and not merely by an individual. For a body of insurers 
afford, by their collective liability, a stronger security to 
the assured, than if he had to depend upon the solvency 
of any single contractor; and, on the other hand, are 
themselves protected, in the ratio of their number, from 
the ruin which might otherwise be the result of a heavy 
loss, or of a long-continued series of misadventures, 
losses against which such indemnities are most com- 
monly taken are those which occur at sea, by fire, and by 
death (o) ; and this gives rise to the three several denomi- 
nations of marine insurance, fire insurance, and lifei 
insurance (p). 

Marine insurance (a mercantile invention of incalculable 
importance to the interests of commerce) is held by 
writers of the highest eminence to have been unknown to 
the antients {q) ; and is said to have been originally in- 

(o) In one instance mentioned societies also insure aguinst injuries 

in the books, an insurance of a to the person not fatal to life, and 
fortress against the attacks of a that others g^ard against losses 

foreign enemy was held valid. arising in reference to cattle, ana 

(Carter v. Boehm, 3 Burr. 1905.) the like. But these subjects for 

But though called a “fort,” the insurance have no special legal 

place was, in truth, merely a fac- characteristics, requiring separate 
tory or settlement for trade, — a discussion. 

fact -which appears to have influ- {q) Grotius de Jure Belli, 1. 2, 
enced the judgment of the court. c. 12, f. 3 ; Bynkershodk, Qufest. 

(p) It may be noticed that some Juris Publici, 1. 1, c. 21. 
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troduoed into this country by the Lombards, in the course 
of the thirteenth century ; a supposition the more probable 
(as remarked in a work of authority), because the Italians 
were the earliest improvers of commercial science in 
Europe during the middle ages (r). No trace of the in- 
vention, however, is to be discovered in our legal history 
prior to the reign of Elizabeth (s), when we find a statute 
(43 Eliz. c. 12) whereby a particular court, called the 
court of policies of assurance, was established for the trial, 
in a summary way, of causes relating to contracts of this 
description (f). And the proceedings of that court were 
further regulated by the statute 14 Car. II. c. 23 ; but 
owing to some fundamental defects in its constitution, 
and the preference given to the ordinary tribunals, it long 
ago fell into entire disuse. 

Marine insurances are most commonly undertaken by 
individuals or firms carrying on this branch of business 
i in private partnership (u) ; and a certain number of these 
' persons usually subscribe the instrument (or policy^ as 
it is called), each engaging, on his or their own separate 
account, to indemnify the assured to the extent of a par- 
ticular sum of money, being a proportion of the whole 
value of the subject of insurance; and such persons are 
called, in reference to the method used of thus subscribing 
their names, underwriters (x). But marine insurances may 


(r) Park’s Insurance, Introd. 
xxxvii. 7th. edit. 

(s) The earliest case on this sub- 
ject, found by Mr. Justice Park, 
(as noticed in his work referred to 
in the last note,) occurs in the 30 
& 31 of Elizabeth, and is reported 
6 Pep. 47 b. 

{i) It is observable that this 
statute speaks of insurances as 
having existed twie out of mindj 
in this kingdom and abroad. Per- 
haps, however, this is insuflBcient 
to refute the opinion, that their 
introduction is to be referred to the 


thiii;eenth century, when the Lom- 
bards first came into England. 

(i() As to the liability inter se 
of the members of a firm carrjjjng 
on the business of underwriting, 
see Gray v. Gibson, Law Rep., 2 
C. P. 120. 

{x) It may be noticed here, that 
many individuals carrying on the 
business of underwriting have 
formed themselves into an associa- 
tion known as ^‘Lloyd’s,” the 
members of which underwrite each 
other’s policies. 
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also be made by bodies incorporated by private Act or 
charter, or by joint-stock companies established with this 
object under 25 & 26 Viet. c. 89 (y). Special regulations 
have been made by the legislature relative to this species 
of insurance, whether effected by companies or otherwise. 
Thus, in order to prevent inconvenience to the public from 
policies being made in blank, that is, without specifying the 
names of those for whose benefit, or on whose account, they 
were made (c) — it has been provided by 28 deo. III. c. 56, that j 
no policy of insurance on ship or cargo shall bo valid, un- 
less there be inserted therein, before it is made or effected, 
the name or usual style of one or more of the persons 
interested therein (a) ; or if not, then of the consignor or 
consignee of the goods of which the cargo shall consist, 
or of the person in Grreat Britain who shall receive the 
order for or effect such policy, or of the person who shall' 
give the order to the agent employed to negotiate or effect 
the same. Until a recent period, moreover, the practice of 
re-assiirancc, in reference to maritime insurance, — that is 
to say, a contract whereby an insurer seeks to relieve him- 
self from a risk which he may have incautiously under- 
taken, by throwing it upon some other underwriter (i), — 
was forbidden by the law, except in certain specified 
cases (c). But the 19 Geo. II. c. 37, s. 4, by which this 
restriction was made, has been now repealed (^?). Be- 

{y) See 25 & 26 Viet. c. 89, ss. 3, Geo. 4, c. 114, this restriction was 
44. By this last provision, a removed. 

marine insurance company csta- {z) Park’s Insurance, 18, 7th ed. 

blished undnr that Act must make, {a) See Wolf r. Homcastle, 1 

and keep affixed in their places of Bos. & Pul. 316. 
business, a statement as to the [h) Park’s Ins. 418, 7th ed. ; 

position of their affairs. At one Andi’ee r. Fletcher, 3 T. K. 266 ; 

time the Royal Exchange Assur- Delvet v, Barnes, 1 Taunt. 48, 

ance and the London Assurance {c) As to re-insurance, see Mac* 

Companies enjoyed (under 6 Geo. 1, kenzie v. Whitworth, Law Rep., 

c. 18; 8 Geo. 1, o. 15; and 11 Geo. 1, lEx. D. 36. 

c. 30) a monopoly of the business (d) 30 & 31 Viet. c. 23, in sched. 
of underwriting by corporations or See also 27 & 28 Viet. c. 56, s. 1, 

partnerships, as well as of lending and 30 & 31 Viet. c. 69 , in sched. 

money on bottomry. But by 5 

VOL. II. 


K 
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assurance is not to be confounded with double ineurance; 
which is, where a person, being fully insured by one 
policy, effects another on the same subject, with some 
other insurer or insurers ; for this has always been held a 
lawful contract, and the amount of his actual loss recover- 
able by the assured against either set of underwriters. But 
inasmuch as a marine insurance is a contract of indemnity 
only, the law will not allow him to recover beyond that 
amount; and if he thus obtains full satisfaction upon either 
, of his policies, the underwriters upon this are entitled to 
' contribution from the underwriters upon the other (e). 
The statute law upon the subject of marine insurances con- 
tains moreover a provision (30 & 31 Viet. c. 23, s. 8), that 
' no policy upon any ship, or upon any share therein, shall 
be made for any certain term exceeding twelve calendar 
months. And it is also provided by 31 & 32 Viet. c. 86, 
that any assignee of a policy, who is beneficially interested 
therein, may sue on it in his own name. 

The subject of marine insurance is most usually ship, or 
goods, or both ; though it is also common to insure the 
freight which the vessel is about to earn, or the profits ex- 
pected from the cargo (/). The risks insured against are, 
by the ordinary form of a policy, as follows : perils of the 
seas, which comprise all the dangers incident to naviga- 
, tion i^g ) — capture by a public enemy, or by pirates or 
' thieves (4) — fire {i)— jettisons (Z-), that is, the voluntary- 


{e) Park’H Ins. 422, 7th ed. 

(/) Sco Camden r. Anderson, G 
T. R. 729; Miller v. Warre, 6 
Sam. & Cres. 538 ; Deveanx v. 
Steele, G Bing. N. C. 358. 

{g) As to loss by perils of the 
seasy see Cullen v, Butler, 5 M. & 
Sel. 461 ; Dixon v, Sadler, 5 Moo. 
& W. 405 ; Lawrie v, Douglas, 15 
Mee. & W. 746 ; Benson v. Duncan, 
3 Exch. 644 ; Chope v, Reynolds, 
5 C. B., N. S. 642; Kay Wheeler, 
Law Rep., 2 C. P. 302. 


[h) As to loss by capture^ see 
Brandon v. Curling, 4 East, 410 ; 
Le Cheminant v. Pearson, 4 Taunt. 
367. 

(i) As to loss by JirCy see Busk 
V. Royal Exchange Assurance 
Company, 2 Bam. & Aid. 73 ; 
Pattison v. Mills, 2 Bligh, N. S. 
619. 

(li) As to loss by jetiisoUy see 
Butler V. Wildman, 3 B. & Aid. 
398 ; Fletcher v, Alexander, Law 
Rep., 3 C. P. 375; Dickenson x\ 
Jardine, ib. G39, 



CHAP. V. — OP TITLE BY CONTRACT. 


131 


throwing overboard of goods or merchandize, to ease the 
ship in time of danger or distress — arrests or embargoes 
laid on by public authority (/) — and fraudulent conduct ; 
(or barratry) of the master or mariners (m). Against all 
these risks the underwriters (in consideration of a premium 
paid down) severally engage to give their indemnity to the 
extent of a specified sum, during the particular voyage 
mentioned in the policy ; and even if the vessel should 
have been lost at the time when the policy is executed 
(such fact being then unknown to both parties), the in- 
surance is, by the ordinary form of these contracts, still ' 
binding, — it being the practice in our English policies to 
insure “ lost or not lost,” words not usually inserted in the > 
insurances of other nations («). But the voyage marked? 
out in the policy must be always exactly pursued ; for thei 
slightest deviation from it, except under circumstances of\ 
absolute necessity, will render the insurance ineffectual ; 
and that whether the loss be occasioned by the deviation or 
not, and whether the ship resume her proper course or not 
before the loss happens {o). Every marine policy too is 
made under an implied warranty, that the ship shall, at 
the time of her setting sail, be seaicorthy, that is, in a con- 
dition to perform the voyage ; and, if the fact turns out to. 
have been otherwise, the assured is not entitled to recover 
in the event of a loss, whether the loss have proceeded 


(?) As to loss by embargo, see 
Rotch V. Edio, 6 T. R. 413; 
Schrodor y. Thompson, 7 Taunt. 
462. 

(m) In Lewen v. Suasso (see 1 
Amould on Insurance, 3rd ed. 
p. 712) Lord Hardwicke defines 
“barratry” as “an act of wrong 
done by the master against the 
ship and goods.” As to loss by 
barratry, see Roscoe v. Corson, 8 
Taunt. 684 ; Grill v. General Iron 
Screw Colliery Company, Law 


Rep., 1 C. P. 600. 

(w) Park’s Ins. 33, 7th edit. ; 
Marsh. Ins. 338, Srded.; see Mead 
t’. Davison, 3 Ad. & El. 303 ; 
Sutherland r. Pratt, 11 Meo. & "W. 
296. 

(o) See Elliott t’. Wilson, 7 Bro. 
Pari. Cas. 459 ; Davis r. Garrett, 
6 Bing. 716 ; Brown r..Tayleur, 4 
Ad. & El. 241 ; Hamilton t’. 
Sheddon, 3 Mee. & W. 49 ; Oliver- 
son V. Brightmun, 8 Q. B. 781 ; 
Pratt V. Ashley, 1 Exch. 257. 



132 BK. IT. IIIGHTS OF PROPERTY. — PT. II. THINGS PERSONAL. 

from the defects in her condition, or from any other 
cause (p). 

The assured is entitled to claim upon the policy, not 
only where he is able to give direct proof of loss, but where 
he can show circumstances from which a loss may reason- 
ably be presumed: as that a sufficient time has elapsed 
for receiving intelligence of the vessel since her departure, 
and that none has been received : for it will be inferred, 
under such circumstances, that she has foimdered {(j). But 
where direct proof of the calamity is given, it may turn 
out that it is either a totals or a partial (called also an 
average), loss (r). A total loss, again, may be either actual 
or constructive («) ; the first, where the thing insured is 
absolutely destroyed, so as to remain no longer in specie, 
or so damaged that it cannot ever arrive in specie at the 
port of destination ; the second, where the injury it has 
sustained (though short of that above supposed) is so 
great, as to make it reasonable that the assured should 
claim as for a total loss, leaving the underwriter to recover 
what he can out of the shipwreck or other calamity (^). 
And this case seems to arise, whenever the nature of the 
loss is such as to afford reasonable ground to the assured 
for relinquishing the voyage altogether ; as where the 

{p) Park’n Ins, 221, 229; see 109; Davy r. Milford, 15 East, 659; 

Annen v. Woodman, 3 Taunt. Wilson r. Forster, G Taunt. 25 ; 

299 ; Harrison v. Douglas, 3 Ad. Sarquy v, Hobson, 2 B. & C. 7 ; 

& El. 39C ; Hollingsworth Mordy v, Jones, 4: B. & C. 394 ; 

Brodrick, 7 Ad. & El. 40 ; Barrr. Rosetto v. Gurney, 11 C. B. 176 ; 

Gibson, 3 Mee. & W. 390 ; Dixon Ealli v. Johnson, C Ell. & Bl. 422 ; 

V. Sadler, 5 Mee. & W. 414; The Great Indian Peninsular Com- 

Phillips V. Naime, 4 C. B. 343 ; pany v. Saunders, 1 B. & Smith, 

Knill V, Hooper, 2 H. & N. 277; 41; Famwortht;. Hyde, LawRep., 

Thompson r. Hopper, 1 E. & E. 2 C. P. 204 ; Kidston v. The Em- 

1038 ; Burges v. Wickliam, 3 B. & pire Marino Insurance Company, 

Smith, 669 ; Daniels v. Harris^ ib. 357. 

Law Rep., 10 C. P. 1. (s) 3 Chit. Com. L. 611 ; Roux 

{q) 1 Park’s Ins. 106 ; Koster v. v. Salvador, 3 Bing. N. C. 281. 

Reed, 6 Bam. & Cress. 19. {i) Park, Ins. 143, 146 ; Roux 

(r) As to “total” and “partial” i\ Salvador, 3 Bing. N. C. 281. 

loss, see Shawe r. Felton, 2 East, 
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goods are so damaged as not to be worth the expense of 
being forwarded (m). . But in order to claim as for a total 
loss, when in fact it is so by construction only, the assured 
is bound formally to cede or abandon all his remaining 
right in the property to the underwriter ; and unless 
notice be given of such abandonment, within a proper 
time after intelligence of the circumstance is received, the 
loss will be treated as a partial one only {x). In every 
case of partial loss, the underwriter is liable to pay such 
proportion of the sum he has subscribed, as the damage 
sustained by the subject of insurance bears to its whole 
value at the time of insurance ; in the case of a total loss, 
he is liable to the entire amount of his subscription (y). 

The underwriter is also, by the effect of a clause to that 
effect usually introduced into marine policies (s), made 
liable to indemnify the assured in respect of any payment 
he may have properly made for salvage ; that is, for the 
defence, safeguard or recovery of the ship or goods {a ) ; or 
in respect of general average ; which latter subject is of a 
kind to require some further explanation (6). The term 
general (or gross) average is used to express the contribu- 
tion, which, by the commercial law of every country in 
Europe (c), is made by the general body of proprietors! 


(w) Hudson r. Harrison, 3 Brod. 
& Bing. 97 ; Roux v, Salvador, ubi 
sup. 

{x) See Mitchell v, Edie, 1 T. R. 
608; 2 Marsh. 508 ; Dean i\ Horn- 
by, 3 Ell. & Bh 180. As to what 
amounts to “abandonment,” see 
Hudsor V. Harrison, ubi sup. ; 
Roux V, Salvador, ubi sup. ; Chap- 
man i\ Benson, 5 C. B. 330. 

{y) Lewis v. Rucker, 2 Burr. 
1172. The 3 & 4 Will. 4, c. 42, 
8. 29, empowers a jury, in actions 
on policies of insurance, to give 
damages in the nature of interest, 
over and above the sum recoverable 
under the policy. 


(i:) Le Cheminant r. Pearson, 4 
Taunt. 367. 

{a) 3 Chit. Com. L, 502. As to 
salvage, see 17 & 18 Viet. c. 104, 
ss. 458, 484, et sup. p. 17. It 
may be here remarked that, by 
17 & 18 Viet. c. 120, a former 
statute as to salvage (1 & 2 Geo. 4, 
c. 76) is, with the exception of 
sects. 1 — 5, 15, 16, 18, repealed; 
and that another previous statute 
on the same subject (9 & 10 Viet, 
c. 99) is wholly repealed. 

ip) Le Cheminant v. Pearson, 4 
Taunt. 367. 

(c) Park, Ins. 121. 
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of the ship or cargo, towards the loss sustained by any 
individual of their number, whose prgperty has been sacri- 
ficed for the common safety ; as where, in a storm, jettison 
is made of any goods, or sails or masts are cut away, levandce 
navis causd {d). But to found this obligation, it is essential 
that the ship should he eventually saved; and that the 
sacrifice so made should have in fact conduced to her pre- 
servation : and also that any part of the cargo so thrown 
overboard should have been laden at the time in a proper 
and usual manner; for it has been decided that goods 
stowed upon the deck (unless where a special custom au- 
thorizes that method) are not entitled to the benefit of 
general average (<?). By our law, not only the ship and 
.cargo, but also the freight, is liable to contribute to a 
general average (/) ; and the way of settling the contri- 
bution among the several parties, on the arrival of tho 
ship at the port of destination, is to ascertain the propor- 
tion that the value of the property sacrificed bears to the 
entire value of the whole ship, cargo and freight — such 
estimate being made according to the net value of the 
several articles, if there brought to sale, — and to make the 
property of each owner (including the property sacrificed) 
contribute to the common loss, in the proportion so 
found {g). A party obliged to make payment of such 
quota to the owner of the property sacrificed, is entitled, 
upon the ground already stated, to seek, in his turn, 
compensation from the underwriters with whom ho may 
have effected an insurance upon the property liable to the 
contribution (Ji). 

(d) As to general average, see C. 134; 2 Man. & Gr. 209. 

Birkley v. Presgrave, 1 East, 220 ; (/) Da Oosta v. Newnham, 2 T. 

Moran v. Jones, 7 Ell. & Bl, 523 ; R. 407. 

Miller v. Tetherington, 7 H. & (y) See Abbott on Shipping, 348, 

N. 954 ; Kemp v. Halliday, Law 3rd edit. 

Rep., 1 Q. B. 520 ; Mavro v. {li) These mutual contributions 
Ocean Marine Company, ib. 9 C are often settled by the award of 

persons who have acquired special 

(e) Gould V. Oliver, 4 Bing. N. knowledge of the principles of com- 
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In Fire and Life Imurancee^ the insurers are not usually 
in private partnership, but consist of large numbers of 
persons associated together as companies, either under a 
private act or charter of incorporation, or registered under 
the Joint Stock Companies Acts (e) ; and their policies, 
much more precise in their form than those of marine 
insurers, distinctly define the several incidents and conse- 
(juences of the contract, so as to leave comparatively little 
to the construction of the law. The substance of the con- 
tract in these several cases is as follows : — 

A fire policy engages, that, in consideration of a single 
or periodical payment of premium (as the case may be), 
the company will pay to the assured such loss as may 
occur by fire to his property as therein described, within 
the period or periods therein specified, to an amount not 
exceeding a particular sum fixed for that purpose by the 
policy (Ic). 

K policy on life usually engages, that, in consideration of : 
a single or periodical payment of premium, the company 
will pay , on the death of some individual, or on bis death ; 
within a limited period (as the case may be), a certain sum > 
of money therein specified ; that is, wiU pay it to the party 
effecting the insurance (supposing it to be effected by a 
stranger, having an interest in the life insured), or to the 
executors or administrators of the party whose life is in- ^ 
sured, supposing him to effect it for his own benefit Under ^ 
a late statute (30 & 31 Viet. c. 144), any person becoming’ 
entitled to such a policy by assignment or other derivative 
title, and having a right in equity to give an effectual dis- 
charge to the insurance company, has been enabled, on giving f 
notice of such assignment to the company, to sue on the j 
same in his own name as soon as it becomes a claim. And by ' 


morcial law on these matters, and 
who are known as average adjusters 
or staters. 

(t) See 25 & 26 Viet. o. 89, ss. 3, 

44. 


(^*) It may be observed th&t, 
prior to the 25th June, 1869, there 
was a duty charged on every firo 
insurance. But this was taken off 
by 32 & 33 Viet. c. 14. 



136 BK. II. RIOHTS OF PROPERTY. — PT. II. THINGS PERSONAL. 

the “ Life Assurance Companies Act, 1870” (33 & 34 Viet, 
c. 61), a variety of provisions has been made, placing societies 
established for the purpose of issuing policies of assurance 
on human life, under the general superintendence of the 
Board of Trade; and compelling them, among other things 
■for the protection of their customers, to furnish annual 
statements of their accounts, and furnish copies thereof to 
each shareholder and policy holder of the company, which 
statements are to be laid before parliament (/). 

It may be here further remarked, that it forms one of 
the provisions of “ The Married Women’s Property Act, 
1882” (45 & 46 Viet. c. 75), that a wife may effect a policy 
on her own or her husband’s life for her separate use, in as 
valid a way as if she had been an unmarried person ; and 
that a policy effected by a married man on his own life, 
expressed on the face of it to be for the benefit of his wife 
or children, shall enure and be deemed a trust for her 
benefit for her separate use, or for the children, according 
to the interest declared; and that a policy so framed shall, 
so long as the object of the trust remains, be free from the 
control of the husband, and not be subject to his debts {m). 

As to the contract for insurance, of whatever description, 
it is a rule that the assured must have an interest in the 
Bubject-matter thereof (either in his own right, or at least 
as trustee), equal to the amount of the sum insured; that, 
beyond the extent to which he possesses such interest, the 
contract will not be effectual (w) ; and that the interest 

(5 This Act (which has hoen Viet. c. xxxi, and by 35 & 36 Viet, 
amended by 34 & 35 Viet. c. 68, o. cxlv. 

and by 35 & 36 Viet, c, 41) was (w) 45 & 46 Viet. c. 75, s. II. 
passed in consequence of the failure See Holt v. Everall, Law Rep., 2 
of the Albert and of the European Ch. D. 266, a deeision on s. 10 of 

Ltfo Assurance Companies, — to the previous M. W. P. Act, 1870 

wind up whose afPairs, (which in- (33 & 34 Viet. c. 93). 
yolved pecuniary interests to an («) See Rhind v. Wilkinson, 2 
immense amount,) a special tribunal Taunt. 237; Sparks t). Marshall, 2 

in the nature of a court of arbitra- Bing. N. C. 761; Stockdale v. Dun- 
tion was estabUshed by 34 & 35 lop, 6 Mee. & W. 224 ; Devaux v. 
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must also be one of a pecuniary kind (o). Indeed that be 
must have such an interest is, in marine and fire policies, 
indicated by the very terms of the instrument, •which pur- 
ports to indemnify against loss. A practice nevertheless 
formerly obtained in marine insurances, of insuring large 
sums without having any property on board, which were 
called insurances “ interest or no interest” (^) ; and though 
the policies in such cases amounted ob'sdously to a species 
of wager, yet where they bore that character on the face 
of them, by the insertion of such words as “ interest or no 
interest,” and the like, — and were consequently not framed 
as proper insurances, — there was nothing at the common 
law to prevent their taking effect in the way of wager, 
according to the design of the parties {(j). It was thought 
proper, however, at length to repress them by a positive 
regulation; and consequently it has been enacted by 
19 Geo. II. c. 37, s. 1, that all insurances on British ships 
or goods (r), “ interest or no interest,” or -without further 
proof of interest than the policy itself, or by way of 
gaming or wagering, or -without benefit of salvage to the 
insurer, (all of which transactions had the same pernicious 
tendency,) shall be totally null and void, — subject only to 
certain exceptions in the Act specified. And by a later 
statute, provisions have been made against other wagering 
speculations by way of insurance. For by 14 Geo. III. 
c. 48, it has been enacted, that no insurance shall be made 
on the life or lives of any person or persons, or on any 
other event or events whatsoever, wherein the person or 
persons for whose benefit, or on whose account, such 
policies shall be made, shall have no interest, or by way of 
gaming or wagering ; and that every insurance so made" 

J’ Anson, 5 Bing. N. C. 619 ; Sea- {p) 2 Bl. Com. 460. 

grave v. Union Marino Insurance (y) Cousins t\ Nantes, 3 Taunt. 

Company, Law Hep., 1 C. P. 305. 513. 

(o) Halford v. Kymer, 10 B. & C. (»•) See Crawford v. Hunter, 8 

724. T. K. 13. 
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gliall be void (s). And furtber, that it shall not be lawful 
to make any policy, without inserting therein the name of 
the person interested, or for whose use, benefit, or account 
it was made (t) ; and that no greater sum shall be recovered 
from the insurer than the amount of the interest of the 
assured, in the life or lives, or other event or events. It 
is, however, observable in reference to life policies (w), that 
a man is always considered as having an interest in his 
own life (though not in that of his wife or child) of a kind 
that justifies his effecting an insurance upon it to any 
amount (a*), and that a policy effected on the life of his 
debtor is also valid to the extent of the sum due. 

Another principle universally applicable to insurances is 
this, that, independently of fraud , — which in this, as in 
every other instance of contract, always entitles the party 
imposed upon to annul the transaction (y), — any misrepre- 
sentation of fact, on the part of the assured (whether made 
by himself, or by his agent without his knowledge) upon 
a point material for the insurer’s guidance in estimating 
, the risk, will discharge the latter from his liability; and 
this is so, whether the loss which actually happens has any 
connection with the matter misrepresented or not (s) . And 


(s) See Shilling v. Accidental 
Death Company, 2 H. & N. 42 ; 
Hebdon v. West, 3 B. & Smith, 
679 ; Wilson v. Jones, Law Eep., 
2 Ezch. 139. 

(<) See Hodson v. Observer Life 
Assurance Company, 8 Ell. & Bl. 
40 ; Evans v. Bignold, Law Rep., 
4 Q. B. 622. 

{u) In Dalby v. The India and 
London Life Assurance Company, 
15 C. B. 365, it was decided that 
the statute 14 Geo. 3, c. 48, does 
not invalidate a policy for the life 
of another, in which the assured 
was interested at the time of eflPect- 
ing the policy, but in which his 


interest ceased before tho death 
happened ; and in Bradbum v. 
South Western Railway Company, 
Law Rep., 10 Exch. 1, it was held 
that one who has insured against 
accidents, may recover on the policy 
the full amount of his insurance, 
though he shall also have recovered 
damages against the party by whom 
tho accident was caused. 

{x) Halford v. Kymcr, 10 B. & C. 
729. See Worthington v. Curtis, 
Law Rep., 1 Ch. D. 419. 

(y) Vide sup. p. 60. 

(c) Park, Ins. 177 ; per Holt, 
C. J., Skin. 327; see Anderson v. 
Fitzgerald, 4 H, of Lords’ Cases, 
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the law is the same with respect to the concealment of any 
circumstance of the like description, provided it were 
known to the assured at the time of effecting the poUcy (a). 

Lastly, we may notice as an additional rule of general 
application (though it is exemplified more frequently in 
marine than in other insurances), that when a policy her 
comes void ah initio, and from a cause not amounting tp 
any fraud or breach of law on the part of the assured — as 
where, in a marine insurance, the ship, though believed to 
be seaworthy, turns out not to have been so, contrary to the 
implied warranty on that subject ; or sails alone, contrary 
to an express warranty to sail with convoy, — the insurer is 
bound to refund the premium : for, as in such cases he 
was never legally liable to the risk, it would be unjust that 
he should retain the consideration (Z>). But where a policy 
is void through the fraud of the assured, or from being 
made in contravention of some positive law (as in the case 
of a wagering policy), the assured is not allowed to reclaim 
the premium : and in instances of this latter description, 
the mutuality of the fault makes no difference ; for here 
the maxim is held to apply that in pari delicto, potior est 
conditio possidentis {c). 


p. 484 ; Fowkes v, Manchester and 
London Assurance Association, 3 
B. & Smith, 917; Perrins f?. Marine, 
&c. Insurance Society, 2 Ell. & Ell. 
317. 

{a) Park, Ins. 178 ; see Carter v. 
Boehm. 3 Burr. 1906 ; Wainwiight 
IK Bland, 1 Mee. & W. 32 ; Greach v. 
Ingali, 14 Mee. & W. 100; Russell 
V, Thornton, 4 H, & N. 788 ; 6 H. 
& N. 140 ; Holland v. Russell, 1 
B. & Smith, 424. See the case of a 
guarantee distinguished, in respect 
of the rule mentioned in the text, 
from a contract of assurance. The 
North British Insurance Company 
V. Lloyd, 10 Exch. 523. See also 
narrower x\ Hutchinson, Law 


Rep., 5 Q. B. 584. 

{b) Park, Ins. 372. See as to 
return of premium in case of over- 
insurance, Fisk V. Masterman, 8 
Mee. & W. 165. 

{c) Park, Ins. 372, 377; see Wil- 
lis V. Baldwin, Doug. 451; Vandyck 
V. Hewitt, 1 East, 96 ; Boehm v. 
Bell, 8 T. R. 154 ; Morck v. Abel, 

3 Bos. & Pul. 35. It has been said, 
though the position is perhaps not 
free from doubt, that this rests 
partly on the distinction between^ 
executed and executory contracts ; 
and that if in such cases an action 
be brought to recover back the pre- 
mium, before the risk is ore^r, it may 
be recovered. (Park, Ins. 373.) 
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In the last place we shall notice, 

IX. Charterparties. 

These are mercantile instruments (with or without seal), 
by which one who would export goods from this country, 
or import them from abroad, engages for the hire of an 
entire vessel for the purpose, at a freight or reward thereby 
agreed for {d). Upon the execution of such an instrument 
the ship is said to be chartered or freighted^ and the party 
by whom she is engaged is called the charterer or freighter. 
But where, instead of taking the entire vessel, the owner 
of goods merely bargains for their conveyance on board of 
her for freight (other goods being at the same time con- 
veyed for other proprietors), she is described, not as a 
chartered but as a general ship ; and in this case no 
charterparty is usually executed, but merely a bill of 
lading {c). 

A charterparty, more particularly considered, is com- 
monly made between either the owner or the master of the 
ship (as the case may be) on the one part, and the owner 
of the goods on the other (/) ; and purports to be an agree- 
ment that the ship shall be employed in the conveyance of 
goods for a certain voyage (or for a certain period of time), 
at a certain amount of freight, calculated at so much per 
ton, or at so much per month during the voyage. The 
instrument also usually engages, on the part of the ship- 
owner, that, being seaworthy, and provided with necessa- 
ries, she shall receive a full cargo on board, — not exceeding 


{d) Asto freight,” see Lewis 
Marshall, 7 Man. & Grr. 729 ; Fen- 
wick V. Boyd, 15 Mee. & W. 632 ; 
Michael y, Gillespy, 2 C. B. (N. S.) 
627. 

[e) 3 Chit. C. L. 388, 403. 

(/) The following cases on 
charterparties may be consulted 
with advantage : Alsager v. St. 
Katherine Dock Company, 14 Mee. 


& W. 794 ; Hill v, Sughruo, 16 
Mee. & W. 253; Robertson v. 
Jackson, 2 C. B. 412 ; Olive v. 
Booker, 1 Exch. 417 ; Schmaltz v. 
Avery, 16 Q. B. 665 ; Read v. 
Hoskins, 4 Ell. & Bl. 979 ; Roe- 
lants V. Harrison, 9 Exch. 444 ; 
Cuthbert v. Cumming, 10 Exch. 
809. 
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what she can reasonably carry (gr), — and that the same 
shall be properly stowed; and that the ship shall then 
immediately sail (wind and weather permitting) on the 
specified voyage, and deliver the cargo (the act of Glod or 
of the king’s enemies excepted) at the port of destination, 
to the charterer or his assignees, in as good order as they 
were received on board. On the other hand, there are 
ordinarily engagements on the part of the charterer, that 
he will supply a full cargo (A), and load and unload the 
goods within a certain number of days (usually called lay 
or running days), and pay freight as agreed upon ; and 
that, if he detains the vessel beyond the running days, he 
will also pay demurrage^ that is, a certain amount per diem 
for the whole period of such extraordinary detention (i). 

In the performance of this contract, it is held to be the 
shipowner’s duty to take good care of the cargo during 
the voyage (/»:) : and he will be liable to make satisfaction 
for any damage resulting from the master’s negligence in 
this respect ; or for the loss or non-delivery of any of the 
goods of which it consists, unless occasioned by causes 
within the exceptions of the charterparty (/). But, under 
the ordinary exceptions, the shipowner is protected from 
liability for the accidents of wind and weather, not im- 
putable to his own negligence; for these fall within the 
exception as to the “ act of God.” Supposing the goods, 
on the other hand, to arrive safely, the shipowner is not 
bound to deliver them (unless there be some stipulation to 
that effect) unless and until he receives payment of the 


(ff) As to those words, see Gould 
V. Oliver, 4 Bing. N. C. 134. 

(A) See Capper p. Foster, 3 Bing. 
N. C. 938. 

(i) As to demurrage, see Benson 
r. Blunt, 1 Q. B. 870 ; Eobertson 
r. Jackson, 2 C. B. 412; Cropton 
p. Pickemell, 16 Mee. & W. 829 ; 
Pai’ker v. Winslow, 7 Ell. & Bl. 
942 ; Oglesby v. Yglcsias, 1 E. & 
E. 930 ; Erichsen p. Barkworth, 3 


H. & N. 894 ; Seeger p, Duthie, 8 
C. B. (N. S.) 45. 

(A-) Abbott on Shipping, 255. 

(/) By 25 & 26 Viet. c. 63, s. 54, 
the liability of the f hipowner, ill 
respect of any damage or loss 
caused, “without his actual fault 
or privity,” to any goods, mer- 
chandise, or other things on board, 
is limited in such manner as therein 
provided. 
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freight; for these acts are in general considered in law 
as contemporaneous (m). Yet where the charterparty is in 
Such form as to amount to an actual demise of the vessel 
to the charterer, and there is no express stipulation for the 
payment of freight simultaneously with the delivery of the 
cargo, — such deliveiy cannot lawfully he withheld on the 
ground that the freight is not paid : for the goods are, in 
that case, in the ship-master’s possession as servant, pro 
hac tnce, of the charterer (w). 

If the shipowner, being prevented by an accident for 
which he is not responsible, from entirely performing his 
contract, yet performs it in part, by carrying the cargo 
safely during a certain portion of the voyage, and the 
charterer receives the benefit of such performance, freight 
will then be due itincris. Thus if the cargo be 

captured by an enemy during the voyage, and be retaken, 
and ultimately come to the charterer’s hands, or if the 
ship be lost by stress of weather before the termination 
of the voyage, and the cargo be sent on by another vessel 
to the charterer, — he will be liable in either of these cases 
(at least in the event of his accepting the goods), to pay 
the owner of the chartered vessel freight pro rata^ that is, 
to an amount proportioned to the distance for which they 
have been carried. This however is a claim not founded 
on the charterparty, but on a contract which the law gene- 
rally (as before explained) impUca in every case where a 
service has been rendered, viz. that the party who consents 
to take the benefit of it, shall pay in respect thereof as 
much as it is reasonably worth (o). 

In concluding this chapter, it may be proper to advert, 
briefly, to the subject of deht^ which is one closely con- 

(w) Tates v. Bailston, 8 Taunt. pion, 2 Bam. & Aid. 603. 

293. [p) See Shack Anthony, 1 Mau. 

(m) Christie v. Lewis, 2 Brod. & & Sel. 673; Binder v. - Wilks, 6 

Bing. 410; Homcastlev. Parran, 3 Taunt. 612; Vlierbooni v. Chap- 
Barn. & Aid. 497 ; Saville v. Cam- man, 13 Mee. & W. 230. 
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nected with that of contract ; a debt being a legal relation 
or predicament which frequently arises out of a contract, 
and is in turn sometimes the basis upon which a contract ^ 
is founded by implication of law. For in general, when- 1 
ever a contract is such as to give one of the parties a right 
to receive a certain and liquidated sum of money from the 
other — as in the case of a bond for payment of money, or 
an implied promise to pay for goods supplied so much as | 
they shall be reasonably worth, — a debt is then said to j 
exist between these parties ; while, on the other hand, if 
the demand be of uncertain amount, — as where an action 
is brought against a bailee, for injury done through his 
negligence to an article committed to his care, — it is de-l 
scribed, not as a deht, but as a claim for damages {p). As 
debts may thus arise out of contracts, and the contract 
may be either with or without specialty, so they are 
variously denominated in these several cases, as specialty ? 
dehtSy or debts by simple contract {q). They may arise, 
however, not only by deed or simple contract, but by ■ 
matter of record (r) ; and in that case receive their designa- , 
tion accordingly, as debts of record; though they are also 
properly described in this case, as well as where they accrue 
by deed, as specialty debts. A debt of record is a sum of 
money which appears to be due upon the evidence of a 
court of record : thus it may be due upon a statute mer- i 
chant or statute staple (terms explained in a former volume), • 
or upon a recognizance {s) ; which is an obligation of record, 
entered into before some court or magistrate duly autho- 
rized, whereby the party bound acknowledges that he owes 
to the crown, or a private plaintiff, (as the case may be,) 
a certain sum of money, with condition to be void if he 

[p) Blackstone (vol. ii. p. 464) [q) Vide sup. p. 63. 

speaks of debt as one of the species (r) As to records, vide sup. vol. l. 

of contracts ; but this conveys no p. 53. 

accurate idea of the meaning of the («) 2 Bl. Com. 465. As to sta- 

term. It is not a contract, but tutes merchant and staple, vide 

may be the result of a contract. sup. vol. i. p. 308. 
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shall do some particular act, — as if he shall appear at 
the assizes, keep the peace, pay a certain debt, or the 

Another species of debt by record, is that upon a judg- 
ment; which is, where any sum is adjudged to be due 
from one party to the other, in an action in a court of 
record ; and this, whether that sum was originally liquidated 
so as to constitute a debt between them, or was fixed and 
ascertained for the first time by the verdict of a jury, the 
original claim having been in the nature of damages (u). 

The case of a judgment for a certain sum by way of 
damages affords, it will be observed, an instance of a debt 
arising independently of contract. But the instance is not 
a solitary one ; for it may bo laid down generally, that 
whenever a man is subject to a legal liability to pay a sum 
of money to another, he is said to owe him a debt to that 
amount. Thus, if by act of parliament a penalty be an- 
nexed to some particular offence, and it be made recover- 
able by the first informer, — any person committing the 
offence will become indebted in the amount of the penalty 
to the first informer, as soon as the information is laid (ce). 
It deserves remark, however, that when debts thus arise, 
independently of contracts, contracts may, on the other 
hand, arise out of them. For a man may make an actual 
promise to pay a debt thus created, or, in the absence of 
express promise, an implied one may arise by construction 
of law. Yet this is subject to exception in the case of a 

(^) 2 Bl. Com. 465 ; Bro. Ab. and returned by the clerk of the 
tit. Recognizance, 24. When re- peace to the lords of the Treasury, 
cognizances are forfeited, they are See Dickenson’s Quarter Sessions 
(that is, extracted or taken (6th ed.), pp. 110, 994; ot post, 
out from among the other records) bk. vi. c. xvii. 
and sent up to the Exchequer, there (u) As to judgments in general, 

to be enforced (see 22 & 23 Viet. vide post, bk. v. c. x. 
c. 21, 8. 28). But recognizances for- (a:) As to the power of the Crown 

feited and ordered to bo estreated to remit penalties under 22 Viot. 
by a court of quarter sessions, or of c. 32, vide post, bk. vi. c. XXV, 
gaol delivery, are levied by the sheriff 
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debt created by a judgment, — for a debt like this, being 
of record, is of such superior solemnity as to merge all 
simple contracts (whether express or implied) in respect of 
the same subject-matter 

{y) As to the merger of a simple contract, by an engagement to the 
same effect by deed^ vide sup. vol. i. p. 483. 


VOL. II. 


L 
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CHAPTEE VI. 

OF TITLE BY BANKRUPTCY. 


The property of a bankrupt is, by tho statute law, made 
liable to be divested from him and distributed among his 
creditors at large. Their title to such property is con- 
sequently hy hankrupfey, and though reserved for this 
period of the work, it relates, it is to be observed, not 
merely to the personal estate of the debtor, but also to his 
lands, tenements, and hereditaments; yet, as in practice 
it principally affects his personalty, it has been deemed 
expedient to pass over this title in that part of our dis- 
quisition which turned on the title to things real, and to 
reserve its discussion till the present place (^^). 

The foundation of the law of bankruptcy in this country 
is a statute of 34 & 35 Hen. YIII. c. 4, which was pointed 
at persons who should — in the language of that day — maJee 
hanh'upt; and it more particularly described them as 
those “ who obtain other men’s goods and then suddenly 
flee to parts unknown, or keep their houses and there 
consume their substance, without paying their debts:” 
and it proceeded to direct, that, upon every complaint in 
writing concerning the premises made by any parties to 
the Lord Chancellor or other dignitaricis therein men- 
tioned, the bodies of the offenders, and their lands, goods 
and chattels, should be ordered by their wisdom and dis- 
cretion, for payment of all the creditors rateably, according 
to the quantity of their debts. Tho jurisdiction created 
by this statute for correction of tho abuses which it de- 
scribes was one unknown to the common law ; and it was 
soon afterwards followed by another statute in furtlier 


{>() Vide sup. vol. I. p. 385, n. {d). 
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development of the new system. This was the statute 
13 Eliz. 0 . 7, which provided that the offences which it 
particularized, when committed by persons using the trade 
of merchandise, should cause them to become bankrupts, 
and empowered the Lord Chancellor, by commission under 
the great seal, to appoint discreet persons of his choice, 
who should proceed against the bankrupts upon prin- 
ciples of which it will suffice to say, that they were similar 
to those which the statute of Hen. YIII. had introduced. 
And so far everything was in favour of the creditors , for 
the bankrupt being in those days considered as a criminal 
could naturally expect no favour at the hands of the legis- 
lature (i) : but at length it appeared harsh to strip a man 
of all his resources, without relieving him at the same 
time from his difficulties ; and by 4 & 5 Ann. c. 4, it was 
consequently provided, in imitation probably of the Roman 
law of cession (<•), that a bankrupt trader, who had thus 
been compelled to surrender the whole of his effects, and 
had in all matters conformed to the law of bankruptcy, 
should be entitled to his discharge from all further liability 
for the debts theretofore contracted. 

The bankrupt law as thus constituted was thought to 
adapt itself so wisely to all the objects of a sound policy, 
that it was soon extended to many additional cases. The 
predicament of bankruptcy was made by later statutes to 
attach to a trader (if any of his creditors thought fit to 
proceed for that purpose), on his committing certain 
specified acts, some of which wore not direct frauds as 
those particularized in the earlier statutes, but afforded 
only an inference of intention to evade, or inability to 


(J) “In this spirit,” says Black- 
«tone, (vol. ii. p. 472,) “we are told 
“ by Sir E. Coke, that wo have 
“ fetched as well the name as the 
“ wickedness of lanhrupt from 
“ foreign nations.” 

(e?) “The law of cession was 
“ introduced by the Christian om- 


“ perors ; and by it, if a debtor 
“ ceded or yielded up all his fortune 
“ to his creditors, he was secured 
“ from being dragged to a 
“ Omni qtioqm corporali cntciatu 
“ motoJ*^ (Bl. Com. ubi sup. citing 
Cod. 7, 71 ; Inst. 4, 6, 40.) 

L 2 
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make payment to his creditors; and at length not only 
were debtors other than traders made liable to it, hut also 
any debtor, (whether a trader or not,) was enabled to 
institute proceedings against himself at his own instance, 
without the interference of any creditor, with the view of 
becoming a bankrupt, and thus obtaining a discharge 
from his debts and liabilities (d). By another alteration, 
also, of the bankrupt law, (which was originally entrusted 
to commissioners appointed by the Lord Chancellor, and 
acting for each case separately,) it came at length to be 
administered in a coui’t called the “Court of Bankruptcy,” 
established for all bankruptcies arising within the metro- 
politan bankruptcy district (^). 

The statutes of Henry, Elizabeth and Anno above re- 
ferred to, and some subsequent Acts on the same subject, 
were repealed in the time of George the fourth (/), but 
the system then established in their place was, in its turn, 
abandoned ; and in the course of the present reign, several 
attempts have been made bj'’ the legislature to frame satis- 
factory provisions for the administration of this branch of 
our law (g). Of these it will be sufficient for our purpose 
to consider the existing scheme, which will be found chiefly 
in the 32 & 33 Viet. c. 71, (“The Bankruptcy Act, 18G9,”) 
together with the rules made under the authority of that 

(d) See 24 & 25 Viet. c. 134, bankruptcy district comprises not 
B* 86. only the city of London, but the 

(t) Afterwards there were also districts of all the metropolitan 
district courts of bankruidcy for county courts ; none of which have 
the purpose of country bankrupt- any jurisdiction in bankruptcy. (32 
cies; but these were abolished by & 33 Viet. c. 71, s. GO.) 
the Bankiniptcy Act, 18G9, and (by (/) See 6 Geo. 4, c. 16. 
the same statute) country bankrupt- (y) These were contained chiefly 
cies were directed to be prosecuted in 5 & 6 Viet. c. 122; 12 & 13 Viet, 
in the county court within whose c. 106 (The Bankruptcy Act, 1849); 
“bankruptcy” district (which is 17 & 18 Viet. c. 119 (The Bank-^ 

not always co-terminous with its ruptcy Act, 1854) ; 24 & 26 VijcL 

ordinary district) the bankrupt re- c. 134 (The Bankruptcy Act, lt^61); 

sides or carries on his business^ 25 & 26 Viet. c. 99, and 3L '& 32 

On the other hand, the London Viet. c. 104. 
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Act (/<). And we may premise this observation, — that 
upon every court having jurisdiction in bankruptcy as 
now established there has been conferred a general power 
of deciding all questions of priorities and all questions 
whatsoever, whether of law or of fact, which may arise in 
any case of bankruptcy, and which it may be deemed by 
such court necessary or expedient to decide for the purpose 
of doing complete justice or making a complete distribution 
of property in any such case ; and in the execution of its 
powers, it shall not be subject to be restrained by the order 
of any other court (/). 

In proceeding to take some view of the system now in 
force, we shall first of all consider, who is capable of being 
bankrupt; secondly, under ichat circumstances and in what 
manner he is adjudicated bankrupt ; thirdly, the proceedings 
which take place after adjudication ; and fourthly, the effect 
of the bankruptcy on his estate. We shall conclude by 
giving some account of a debtor's petition for liquidation , — 
a mode of proceeding which formed no part of the original 
law of bankruptcy, but which has now become closely 
connected with it. 

We shall consider, then. 


I. Who is capable of being made bankrupt. 

This is a predicament which has always been and still 
is applicable to none but debtors, but which is applicable 
to them universally if they are traders, and as the law now 
stands is applicable to them in many cases, whether they are 
traders or not. But here the question arises, who, within 
the meaning of the bankrupt law, is a “ debtor,” and who 
is a “ trader ” ? Upon the question who is a debtor, it is' 


(A) See General Rules, dated 1 
January, 1870, and 7 July, 1871. 
See also 32 & 33 Viet. c. 62 (The 
Fraudulent Debtors Act, 1869), 
and 32 & 33 Viet. c. 83, repealing 
enactments inconsistent with the 
Bankruptcy Act, 1869 ; and see 
also the Debtors Act, 1878 (41 ^ 


42 Viet. c. 54) ; Holroyde t\ Gar- 
nett, Law Rep., 20 Ch. D. 532. 

(i) 32 & 33 Viet. c. 71, s. 72. 
(As to this section see Ex parte 
Dickin, In re Pollard, Law Bep., 
8 Ch. D. 377.) There is however 
an appeal from its decisions, as to 
wjiich vide post, p. 164. 
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BTiffioient to say, tliat tlie term debtor bas the same sense in 
bankruptcy as under the general law, and that it imports a 
party bound (at law or in equity) to pay another a certain 
and liquidated sum of' money {k ) . But upon the meaning 
of the word trader, so far as the bankrupt law is concerned, 
the answer is, that, to arrive at it, it is necessary to refer 
to the Bankruptcy Act, 1869. “ For the purposes of this 

Act ” it is provided, (32 & 33 Yict. c. 71, s. 4,) that “ the 
term ‘ trader ’ shall mean the several persons in that behalf 
mentioned in the first schedule to the Act” — that is to 
say, generally, such persons as use “ the trade of mer- 
chandise by way of bargaining, exchange, bartering, com- 
mission, consignment, or otherwise, in gross or by retail ; 
and persons who either for themselves, or as agents or 
factors for others, seek their living by buying and selling 
or buying and letting for hire goods or commodities, or 
by the workmanship or the conversion of goods or com- 
modities” (/). But besides these, persons engaged in the 
other particular employments mentioned in a note below, 
are enumerated as traders in the schedule above referred 
to, and are liable to become bankrupt as such (m). There 


(A) Vide 8up. p. 142. It is to be 
observed, however, that the bank- 
rupt law is applicable to many cases 
where the amount duo from a party 
is not yet ascertained. But in these 
the bankruptcy court may cause 
such amount to be ascertained (vide 
post, p. 175), and when this is done, 
the bankrujit becomes a debtor ac- 
cording to the above definition. 

(1) 32 & 33 Viet. c. 71, Sched. 1. 
See as to this general definition 
Paul V. Dowling, Moo. & Mai, 
2G3 ; Heane r. Rogers, 0 Bam, & 
Cress. 677 ; Gibson r. King, 10 Mco. 
& W. 667 ; In re Cleland, Law 
Rep., 2 Ch. App. 46G. It would 
seem, the trading must have con- 
tinued down to the time when pro- 
ceedings in bankruptcy w'ere taken. 
See Ex parte Baily, In re Jocks, 


41 L. J. (N. S.) Bank. 1 ; Ex parte 
Schomberg, In re Schomberg, Law 
Rep., 10 Ch. App. 172; Ex parte 
Salaman, In re Taylor, ib. 21 Ch. D. 
394. 

(m) These are as follows : — Alum 
makers; apothecaries; auctioneers; 
bankers; bleachers; brokers; brick- 
makers ; builders ; calonderers ; car- 
penters; carriers; cattle or sheep 
salesmen ; coach proprietors ; cow- 
keepers ; dyers ; fullers ; keepers 
of inns, taverns, hotels or coffoo 
houses ; lime burners ; livery stable 
keepers ; market gardeners ; mil- 
lers ; packers ; printers ; share- 
brokers; shipowners; shipwrights; 
stockbrokers; stockjobbers; victu- 
allers ; warehousemen ; wharfin- 
gers ; persons using the trade or 
profession of a scrivener or receiv* 
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is, however, in the same schedule a proviso that no farmer^ 
grazier^ common labourer, or icorkman for hire, nor member 
of any partnership, association or company which cannot 
be adjudged bankrupt under the Act, (that is to say, any 
partnership, association or company corporate or registered 
under the Companies Act, 1862,) shall be deemed to be, 
as such, a trader for the purposes of the Act {n) ; though, 
on the other hand, an ordinary partnership may be made 
bankrupt collectively, or any one or more members of the 
firm separately (o). It has also been long since Settled 
by decisions in bankruptcy, which were founded on argu- 
ments apparently as available under the present Act as 
under former enactments, and which we may therefore 
assume to be still binding, — ^that, to bring a man under the 
definition of a trader liable to be made bankrupt as such, 
his trading must be one that is carried on either within, 
or at least to or from, the realm (p) ; and that in the 
interpretation of the words buying and selling, buying only, 
or selling only, will not sufiice, but there must be both 
buying and selling, and also the endeavour to obtain 
a livelihood thereby {q) ; and that one single act of buying 
and selling will not make a man a trader, at least if 
unconnected with any intention of general dealing {r). 
Also that the trading will not suffice if it consists of 
buying and selling only under particular restraints or 


ing otlier men’s monies or estates 
into their trust or custody ; persons 
insuring ships or their freight or 
other matters against the perils 
of the sea. “Brokers” includes 
pawnbrolcers, (RawUnson v. Pear- 
son, 6 B. & Ad. 124,) and ship’- 
brokers. (Pott v. Turner, 6 Bing. 
702.) As to “ builders,” see Stuart 
V. Sloper, 3 Exoh. 700. 

(m) 32 & 33 Viet. c. 71, s. 6. It 
will be remarked that these inca- 
pacities have no application to the 
.case of a debtor himself filing a 


petition for liquidation^ in manner 
hereinafter explained. 

(o) Sect. 100. 

{p) See Ingliss v. Grant, 5 T. R. 
530 ; Allen v. Cannon, 4 Bam. & 
Aid. 418. 

{q) 2 Bl. Com. p. 47C ; and see 
Sutton V. Weeley, 7 East, 442 ; 
Cro. Car. 31 ; Skin. 292. 

(r) Bl. Com. ubi sup. See Sum- 
merset V. Jarvis, 3 Brod. & B. 2 ; 
Ex parte Blackmore, 6 Yes. 3 ; Ex 
parte Salkeld, 3 M., D. & D. 175. 
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for particular purposes : as where the buying is of provi- 
sions of war ; and the selling, the disposal of the surplus 
and refuse thereof (s) ; or if a schoolmaster buy books 
and sell them to his scholars {f). And, on the other 
hand, that a trading carried on by a clergyman tvill suffice 
to support an adjudication against him as a trader, not- 
withstanding that such trading is forbidden by the law (w) . 
Moreover, though an unmarried woman of full age may 
be made bankrupt as a trader, a feme coverte could not 
be made bankrupt even where she carried on business as 
a sole trader under a custom — as of London {x) ; nor even 
where — no such custom being applicable — she had traded 
with property which under the Married Women’s Property 
Act, 1870, had become absolutely her own (y) ; and an 
infant also could not, and still cannot, be made a bank- 
rupt (s), even though ho is engaged in trade {a). However, 
as regards married women, it is now provided by the 
Married Women’s Property Act, 1882 (i), section 1, sub- 
section 5, that if they carry on trade separately from their 
husbands, they may, in respect of their separate property, 
be made bankrupts. We may conclude the present head, 
by remarking that a person having privilege of parliament 
(in either house) is not thereby protected from the liability 
to be made a bankrupt (^•) ; and that aliens, denizens, and 

(«) See Newton v, Trigg, 1 Salk. Heneagc, Law Rep., 9 Ch. App. 
110; Skin. 292 ; Gibson v. Thomp- 307; Ex parte Shepherd, In re 

8on, 3 Keb. 451. Shepherd, ib. 10 Ch. Div. 573 ; Ex 

(/) See Valentine v. Vaughan, parte Jones, In ro Grissell, ib. 12 
Peake, 76. Ch. Div. 484. 

{ii) See Ex parte Meymott, 1 (;:) Ex parte Lynch, Law Rep., 

Atk. 196. The existing enact- 2 Ch. D. 227 ; In re Mew, ib. 320; 

ments, by which clergymen are in and distinguish Belton v. Hodges, 
general prohibited from trading, 9 Bing. 305. 
are 1 & 2 Viet. c. 106, ss. 28 — 30 ; (a) Ex parte Jones, In re JonoB, 

and 4 & 5 Viet. c. 14. Law Rep., 18 Ch. Div. 109. 

{x) 2 Bl. Com. 477 ; and see Ex {h) 45 & 46 Viet. c. 75. 

parte Franks, 7 Bing. 762. {c) 32 & 33 Viet. c. 71, ss. 120 — 

(y) See 33 & 34 Viet. c. 93, 124 ; Ex parte Pooley, In ro Rus- 
es. 1, 11 ; Ex parte Holland, In ro sell. Law Rep., 7 Ch. App. 519. 
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persons naturalized, are amenable to the law of bankruptcy, 
equally with natural-bom subjects (t?). 

II. Having thus considered who is capable of being a 
bankrupt, we are to inquire, secondly, under what circum- 
stances and in what manner he is adjudicated such. 

In order, then, to support an adjudication of bank- 
ruptcy it is essential that the debtor shall have committed 
one or more of the following acts of hankrujjtcy at some 
time within six months before the presentation of the peti- 
tion (e) : viz.. That he has, in England or elsewhere, made 
a conveyance or assignment of his property to a trustee or 
trustees for the benefit of his creditors generally (/). That 
he has, in England or elsewhere, made a fraudulent con- 
veyance, gift, delivery or transfer of his property, or of any 
part thereof. That he has, with intent to defeat or delay 
his creditors ((/), done any of the following things, viz., 
departed out of England ; or, being out of England, re- 
mained out of England ; or, heing a trader^ departed from 
his dwelling-house or otherwise absented himself {1i ) ; or 
begun to keep house ; or suffered himself to be outlawed. 
That he has filed in the prescribed manner, in the court 
having jurisdiction in bankruptcy, a declaration admitting 
his inability to pay his debts {%). That execution issued 
against the debtor on any legal process for the purpose of 
obtaining payment of not less than fifty pounds, has, in 
the case of a trader^ been levied by seizure and sale of his 

As to bankrupt peers ^ seo 34 & 35 (/*) As to the term ‘‘property,’* 

Viet. c. 60. As to the liability of see the definition given in sect. 4. 
a peer to be made a bankrupt prior Seo Ex parte Coates, In re 

to this Act, see Duke of Newcastle Skelton, Law Rep., 6 Ch. D. 979. 
V, Morris, Law Rep., 4 H. of L. {h) See Ex parte Meyer, In re 
Ca. 661. Stephany, Law Rep., 7 Ch. App. 

{d) See Allen %\ Cannon, 4 Bam. 188. 

& Aid, 418. (/) Accordingly it has been held 

{e) 32 & 33 Viet. c. 71, s. 6. that it is an act of bankruptcy to 
Under the previous Acts, the acts file a petition for liquidation (Ex 
of bankruptcy were more numerous parte Duignan, In re Bissell, Law 
and complicated. Rep., 6 Ch. App. 605), 



164 BK. II. RIGHTS OF PROPERTY. — PT. II. THINGS PERSONAL. 

goods (!•). That the creditor presenting the petition has 
served on the debtor in the prescribed manner a debtor’s 
summons, requiring him to pay a sum due of an amount 
not less than fifty pounds, and the debtor being a trader has 
for the space of seven days (or not being a trader has for 
the space of three weeks), succeeding the service of such 
summons, neglected to pay such sum or to secure or com- 
pound for the same, if required so to do by the court (t). 

With respect to the acts of bankruptcy which have 
reference to the execution of a conveyance or assignment, 
it may be convenient here to remark that the character of 
the transaction, as being innocent or fraudulent, is to be 
determined with regard exclusively to the creditors of the 
debtor — their protection only and not that of the general 
public being within the scope and object of the bankruptcy 
law : and that any transfer is fraudulent in this point of 
view which is void under the statute 13 Eliz. o. 5 (m) ; or 
which substantially conveys the trader’s whole property in 
consideration of a pre-existing debt (n) ; or even a portion 
of his property in consideration of such a debt, if made 
voluntarily and in contemidation of hanh'uptcy^ or if it other- 
wise has the effect of defeating or delaying creditors (o). 

Such being the different acts of bankruptcy, we are next 

(!■) See Ex parte Rayner, In re to abscond and go abroad (sec Ex 
Johnson, Law Rep., 7 Ch. App. parte Lopez, In re Brelaz, Law 

325; Ex parte Villars, In re Rogers, Rep., 6 Ch. App. 894; Ex parte 

ib. 9 Ch. App. 432. Guttierrez, In ro Guttierrez, ib. 11 

(Z) See Ex parte Johnson, Law Ch. D, 289. 

Rep., 5 Ch. App. 741 ; Ex parte Vide sup. vol. i. p. 499. See 

O’Loghlen, ib. 6 Ch. App. 406; Ex BiUiter v. Young, 6 El. & Bl. 17, 
parte Ellis, In re Kain,ib. 602; Ex («) Worsley v. De Mattos, 1 

parte Wier, ib. 875; ib. 7 Ch. App, Burr. 467. See Ex parte Hawker, 

319. In reference to this act of In re Kecley, Law Rep., 7 Ch. 

bankruptcy, notice may be taken App. 214 ; In ro Wood, ib. 302 ; 

of the 32 & 33 Viet. c. 71, s. 86, Ex parte Fisher, In ro Ash, ib. 

and 33 & 34 Viet. c. 76, providing 636. 

for the arrest of a debtor sum- (o) Smith v. Oannan, 2 Ell. & 

moned, or against whom a petition Bl. 35 ; 1 Smith’s Leading Cases, 
has been presented, if there bo note to Twyno’s case, 
reason to believe that he is about 
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to advert to the manner of obtaining an adjudication. 
And this is by filing a petition in the court, praying that 
the debtor be adjudged a bankrupt, and alleging as the 
ground one or more of the acts above set forth {p). Such 
petition may be filed by any single creditor whose debt 
amounts to 50/. or upwards (< 7 ), — or by any two or more 
creditors whose debts in the aggregate amount to such 
sum (r) ; and these are called the petitioning creditor or 
creditors. The petition, whieh must be on oath (s), and 
served on the debtor (/), is to be filed by the creditor 
in the court within the bankruptcy district of which 
the debtor resides or carries on business at the time it 
is filed {u ) ; and it prays that the debtor may be adju- 
dicated a bankrupt; and the proceedings upon it com- 
mence by giving proof of the petitioning creditor’s debt, 
of the trading (where the trading is material), and of the 
act of bankruptcy ; but, as already stated, no act of bank- 
ruptcy will suffice for this purpose if committed more than 
six months before the petition (:r). 

[p) As to the form of petition, be one on which an action may be 

see Reg. Gen. Schedule of Foims, brought (see Ex parte Sturt, In re 

No. 10. At one period a comm is- Pearcy, ib. 13 Eq. Ca. 309) ; and 

sion used to issue (vide sui). p. 146), if it bo in any manner semredy the 

and afterwards the proceedings in seciu’ity must be surrendered for 
banki’uptcy commenced by a fiaty the benefit of the general creditors 
viz. a power under the Lord Chan- (32 & 33 Viet. c. 71, ss. 6, 40). 
cellor’s signatiu’o addressed to the {r) Sect. 6. 

Court of Bankruptcy, authorizing (6*) Reg. Gen., rr. 29, 30. 

the proceedings to be taken. (^) Sect. 8. See Gen. Rules, n-. 

($) It is observable that the peti- 60—66. 
tioning creditor’s debt may be a («) Sect. 69. Under the system 
liquidated sum due either at law now in use, the petition is filed in 
or in equity ; though prior to the the London Court of Bankruptcy, 
Bankruptcy Act of 1869, a mere or in the county court having juris- 
equitable debt would not have sup- diction in bankruptcy, as the case 
ported a petition (Ex parte Blen- may require, 
cowe. Law Rep., 1 Cli. App. 393). {x) Sect. 8, Gen. Rules, rr. 37 — 48, 

On the other hand, the debt must be vide sup. p. 153. At any time after 
one in existence at the time of the the presentation of a petition, the 
act of bankruptcy (see Ex parte court, by section 13, may make an 
Hayward, In ro Hayward, Law order any action or other 

Rep., 6 Ch. App. 546), and it must proceeding by any person against 
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An adjudication is then made by the court that the 
party is bankrupt, supposing the proofs to he thought 
sufficient for the purpose ; hut the debtor is nevertheless 
at liberty to show sufficient cause against it, supposing 
any such cause to exist (y). But should no such cause be 
shown, then the order of the court making the adjudication 
is forthwith published in the London Gazette, and such 
other paper or papers as may be prescribed; and the 
production of a copy of the Gazette, containing a copy 
of such order, is made conclusive evidence of the debtor 
having been adjudged a bankrupt and of the date of the 
adjudication (s). 

III. Having now shown under what circumstances and 
in what manner a debtor is adjudicated bankrupt, we have 
next to advert to the proceedings which take place after 
such adjudication has been made. These may be said to 
commence at the date of the adjudication, and to end with 
the bankrupt’s obtaining his order of dhchargc (either after 
the close or during the continuance of the bankruptcy), a 
matter to which we shall hereafter refer with more par- 
ticularity, and during this interval, or afterwards if it 
should be found desirable, the court may summon before 
it the bankrupt (or his wife), or any other person known 
or suspected to have in their possession any of the estate 
or effects belonging to the bankrupt, or supposed to be 


the debtor on his property (sec Ex 
parte Anderson, Law Rep., 5 Ch. 
App. 473 ; Ex parte Mills, In re 
Manning, ib. 6 Ch. App. 594 ; 
Ex parte Hughes, In re Brownae, 
ib. 12 Eq. Ca. 137; In re Artistic 
Colour Co., ib. 14 Ch.D. 602). And 
it may forthwith appoint a receiver 
or manager of the debtor’s estate. 
(See Ex parte Isaac, In re De 
Vecchj, Law Rep., 6 Ch. App. 68.) 

(y) It may be here observed that 
a judge in bankruptcy has (under 


32 & 33 Viet. c. 71, s. 67, and Gen. 
Rules, 2 — 4) power to delegate to his 
registrar, such of the powers vested 
in him under the Bankruptcy Act 
as it may be expedient to delegate. 
His power to commit a person for 
contempt cannot, however, be dele- 
gated. Adjudication and a variety 
of other matters in bankruptcy may 
be disposed of either in open court 
or at chambers (see Gen. Rules, 6 
- 8 ). 

(z) Sect. 10. 
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indebted to him, or thought capable of giving information 
as to him, his trade, dealings or property ; and, in case of 
such person not appearing, (having no lawful impediment 
allowed by the court,) may direct him to be arrested and 
brought before it ; and, on his appearing, voluntarily or 
otherwise, may examine him either by word of mouth or by 
written interrogatories, concerning the bankrupt, his deal- 
ings or property (a). 

The point that next requires our attention is, that, as 
soon as conveniently may be after the order of adjudication 
has been made and advertised as already mentioned, the 
court is to summon a general meeting (usually called the 
first meeting of the creditors), of which ten days’ notice 
is given in the London Grazette (i), and (in country cases) 
in a local paper; and at such meeting the creditors, by 
resolutions then passed, proceed to appoint some creditor 
or other person to fill the office of trustee of the bankrupt’s 
property {() ; and to appoint from among the creditors fit 
persons, not exceeding five in number, who shall form a 
committee of inspection^ for the purpose of superintending 
the administration of the bankrupt’s property by such 
trustee {d ) ; and, if they think proper, to give directions as 
to the manner in which the property is to be administered 
by the trustee (c). The first meeting is, as the general 

(a) 32 & 33 Viet. c. 71, ss. 96, 97. 84, and Ex parte English. Joint 

See Ex parte Close, In re Bennett Stock Bank, In re Finney, Law 
and Glavc, Law Rep., 6 Ch. D, Rep., 6 Ch. App. 79. 

145 ; Ex parte Schofield, In re {d) Sect. 83. 

Firth, ib. 6 Ch. D. 230. See also (r) Sect. 14. It is, however, com- 
Ex par^ j Crossley, ib. 13 Eq. Ca. petent to the creditors to leave the 
409. appointment of the trustee to the 

(J) Sect. 14, Rule 89. The place committee of inspection; but if the 
of meeting is usually in the town creditors appoint him they are to 
where the court sits, but on due determine as to the semrity he is 
cause it may be held elsewhere to give. If the trustee have any 
(Rules 87, 88). directions given to him at the first 

(<?) More than one trustee may meeting, it is his duty to conform 
be appointed (sect. 83). As to the to them, unless the court for some 
consequences of the creditors fail- just cause orders otherwise. (Ibid.) 
ing to appoint a trustee, see sect. 
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rule, presided over by tbe registrar of the court (/), in 
whom the property of the bankrupt vests, from the date of 
the adjudication until some other trustee than himself is 
appointed (y). At this or any other meeting, or at any 
time after the adjudication, any creditor may prove his 
debt by an affidavit which (prior to the appointment of the 
trustee) is sent to the registrar of the court, and after such 
appointment to the trustee himself ; and no person is 
entitled to vote as a creditor either at the first or at any 
Subsequent meeting, unless he has first duly proved his 
debt in the prescribed manner {h). 

The duty of the creditors’ trustee, thus chosen, is gene- 
rally to exercise his best discretion in the management of 
the estate until the bankruptcy is closed and ho has ob- 
tained his release (/). From time to time, however, he 
may summon general meetings of the creditors for the 
purpose of ascertaining their wishes, and he may also 
apply to the court for directions in relation to any par- 
ticular matter arising under the bankruptcy. Ho is also, 
as the bankruptcy goes on, to consult the committee of 
inspection as to his proceedings ; and, in addition to the 
above general direction as to his duty, he has, by the 
Bankruptcy Act, 1869, power specifically given to do the 
different things enumerated in the note below {k). 

(/) 32 & 33 Viet. c. 71, B. 16. Brett, In re Howe, Law Rep., 
In the unavoidable absence of the G Ch. App. 838. 
registrar, the meeting may elect a (i) Ab to the release of the trustee 

chairman. As to the formalities sec sect. 51. 

required to pass a resolution at a {k) Tlicse are {of his own author 
general meeting of creditors, sec rity) — to receive proof s ; to cairy on 

Ex parte Orde, In re Horsley, Law the bankrupt’s business ; to bring 

Rep., 6 Ch. App. 881. and defend actions; to deal with 

{g) Sect. 17. Whenever there is bankrupt’s estates in tail; to cxer- 

no other trustee at any time during cisc powers of attorney and other 

the continuance of the bankruptcy, instruments; to sell the bankrupt’s 

the reg^istrar of the court acts as property and book debts ; to give 

such. (Sect. 83.) receipts for money paid to the 

(A) Sect. 16. As to proof by a credit of the estate; to prove debts 

secured creditor, see Ex parte and receive dividends on behalf of 
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The next step in the proceedings with respect to the 
bankrupt himself is, that the court appoints a day not 
later than forty days from the date of the first meeting of 
creditors, (notice of such day being given in the London 
Q-azette, and in such newspapers as the court shall direct,) 
for the bankrupt to pass his public examination in open 
court, — any previous examinations to which he may have 
been required to submit being usually before the registrar 
at chambers (/) ; but the court has power to enlarge the 
time appointed for such public examination, or, from time 
to time, to adjourn the same (?«). 

This public examination is upon the statement of his 
affairs, which the bankrupt is required to produce to his 
creditors at their first meeting : it being his duty to aid to 
the utmost of his power in the realization of his property, 
and the proper distribution of the proceeds. 

Upon the day appointed for his public examination, 
the bankrupt is bound himself to attend the court ; and, 
at the close of the sitting (or, if adjourned, when he is 

the bankrupt ; and to appoint the (/) Besides having to submit to 

bankrupt to manage and cany on examination, the banknipt is also 
his business for the benefit of his requii’ed to attend the meetings of 
creditors. Moreover [with the sanc^ his creditors, to wait on the trustee, 
tion of the committee of inspection) ho execute neeessaiy powers and in- 
raay mortgage the banknipt’s pro- struments, and generally to do 
perty ; refer to arbitration or com- every thing in relation to his pro- 
promise debts owing to the bank- perty andtho distribution of its pro- 
rnpt; compromise or arrange claims ceeds amongst his creditors which 
against his estate ; compromise or may reasonably be required by the 
arrange other incidental claims, and trustee or ordered by the court, 
divide amoi.g the creditors propei’ty (Sect. 19.) 

which cannot advantageously bo [m) Sect. 19; and see Gen. Rules, 
sold. (32 & 33 Viet. c. 71, ss. 25 rr. 96, 111. The bankrupt’s public 

— 27.) He may also [tvith the con^ examination was formerly known 

se7it of the creditors^ testified by a re^ as his last examination^ but this 

solution passed at a general meeting) term has become disused. As to 

make an allowance to the bankrupt the proper order for the court to 

out of his property for his sui)port make on an application by the 

during the continuance of thebank- bankrupt to bo allowed to pass, see 

ruptcy. (Sect. 38.) Ex x>arte Smith, In re 

Law Rep., 7 Ch. App. 662. 
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permitted to pass), he must sign a memorandum, stating 
on oath that the statement of accounts he has filed contains 
a just and true disclosure and discovery of all his estate 
and effects, both real and personal, "whatsoever and where- 
soever ; and, also, that he has delivered up to his trustee 
all such parts of liis goods, wares, merchandise, money, 
estate and effects, and all hooks, papers and writings re- 
lating thereto, as are at the time of such examination in 
his custody, possession, or power ; and, further, that he 
has not, with an intent to defraud his creditors, removed, 
concealed, embezzled, or destroyed any part of his estate, 
real or personal, nor any books of accounts, papers or 
writings relating thereto ; and he must add to such state- 
ment any other special matter which the nature of his ease 
may require (w). 

It is next to be observed that a bankrupt (or a person 
whose affairs have been liquidated by arrangement as 
hereinafter explained) will be guilty of a misdemeanor, 
and under the provisions for the punishment of fraudulent 
debtors contained in the Debtors Act of 1869 (32 & 33 
Yict. c. 62), be liable, on conviction at tho assizes or 
quarter sessions, to be imprisoned for any time not ex- 
ceeding fico years, with or without hard labour, — if he 
shall {with intent to defraud) be guiltj^ of any of the things 
following (o) : 

1. If he does not, to the best of his knowledge and 
belief, discover to his trustee all his property, and the mode 
in which he has disposed of any part thereof, except in 
the ordinary way of his trade (if any), or in the ordinary 
expense of his family. 2. If he does not deliver up all such 
part of his property as is in his custody or control, and 
which he is required by law to deliver up. 3. If ho does 
not deliver up all books, documents, papers and writings 

(n) Gen. Rules, r. 45. being excluded from their juris- 

{o) Prior to this Act, offences diction by 6 & 6 Viet. c. 38. But 
against the bankrupt laws could see now 32 & 33' Viet. c. 62, s. 19. 
not be tried at quarter sessions, 
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in his custody or control, whicti relate to his property 
or affairs. 4. If, after the presentation of a petition, or 
within four months before, he conceals any part of his 
property to the value of 10/. or upwards, or conceals any 
debt due to or from him. 5. If, within the same period, 
he removes any part of his property to the value of 10/. 
or upwards. C. If ho makes any material omission in 
any statement relating to his affairs. 7. If, knowing or 
believing that a false debt has been proved against his 
estate, he fails for the period of a month to inform his 
trustee thereof (j?). 8. If, after the presentation of a peti- 

tion, he prevents the production of any book or document, 
affecting or relating to his property or affairs. 9. If, 
after the presentation of a petition or within four months 
before, he conceals, destroys, mutilates or falsifies (or is 
privy thereto) any book or document affecting or relating 
to his property or affairs. 10. If, within the same period, 
he makes, or is privy to the making of, any false entry in 
any such book or document. 11. If, within the same 
period, he parts with, alters, or makes any omission (or is 
privy to the same) in any such document. 12. If, after 
presentation of a petition, or at any meeting of his cre- 
ditors held within four months before, he attempts to 
account for any j)art of his projierty by fictitious losses or 
expenses. 13. If, within four months next before a peti- 
tion, he, by false representation or other fraud, has ob- 
tained property on credit, and has not paid for the same. 
14. If, within the same period, he, being a trader^ obtains 
under the false pretence of carrying on business and deal- 
ing in the ordinary way of his trade, any property on 
credit, and has not paid for the same. 15. If, within the 
same period, and being a trader^ he pawns, pledges, or 

{p) By 32 & 33 Viet. c. 02, s. 14, material partioiilar, is iu like man- 
any creditor who wilfully and with ner guilty of a misdemeanor and 
intent to defraud makes a false punishable by a year's imprison— 
claim, or any proof declaration or luent with or without hard labour, 
statement of account untrue in any 

VOL. II. M 
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disposes of, otherwise than in the ordinary way of his 
trade, any property which he has obtained on credit, and 
has not paid for. 16. If he is guilty of any false repre- 
sentation or other fraud, for the purpose of obtaining the 
consent of his creditors, or any of them, to any agreement 
with reference to his affairs, or his bankruptcy or liqui- 
dation {q). 

Moreover, any such bankrupt or person whose affairs 
have been liquidated shall be deemed guilty of a misde- 
meanor, and liable on conviction to impiisonment for one 
year, with or without liard labour, who shall, with intent to 
defraud his creditors^ do any of the following things: — 
1. If, in incurring any debt or liability, he has obtained 
credit under false pretences, or by means of any other 
fraud. 2. If he has made, or caused to bo made, any gift, 
delivery, or transfer of, or any charge on, his property. 
3. If he has concealed or removed any part of his property 
within two mouths before the date of any unsatisfied judg- 
ment, or order for payment of money, obtained against 
him (?•). And in the following case he will be guilty of 
felony, and be liable to two years’ imprisonment with or 
without hard labour, namely : if, after the presentation of 
the petition (or four months before), he shall, with intent 
to defraud his creditors, quit (or attempt or make prepara- 
tion to quit) England, and shall take with him (or attempt 
to’take) any part of his property to the amount of 20/. or 
upwards, which ought by law to be divided among his 
creditors (s). 

To every bankrupt, however, who conforms in all points 
to the direction of the statutes, the law makes full amends 
for all this rigour and severity : for, after passing through 
his pubUe examination, he is entitled (but, unless his bank- 
rujjtey has closed, only with the assent of his creditors 
testified by a special resolution) to apply for an order of 


iq) 32 & 33 Viet. c. 62, s, 11. 
(r) Soft. 1.3. 


(«) Sect. 12. As to an attempted 
flight, vide sup. p. 154, n, (/). 
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discharge {t ) ; and on obtaining this (which, if granted, 
must be in writing and advertised in the London Gazette) 
he is set free from all debts and liabilities whatever which 
are proveable under the bankruptcy — save only such as 
were incurred or forborne by means of fraud or breach of 
trust, or such as are due to the crown, or incurred by any 
offence against the revenue laws, or as estreated bail for 
any person charged with such offence {u ) ; and a bankrupt, 
duly discharged, is moreover entitled to enjoy, free from 
the claims of his creditors, all future acquisitions of pro- 
perty ; so that, in the language often applied to the case 
of a discharge under former statutes, “ he becomes a clear 
man again” 

But the bankrupt is not, as a matter of course, entitled 
either to pass his public examination or to obtain his order 
of discharge; for either the trustee or any creditor who 
has proved, may be heard in opposition, and on good cause 


(0 32 & 33 Viet. c. 71, e. 48. 
Instead of an order of discharge, 
the bankrupt, under a system which 
prevailed prior to the Act of 1869, 
obtained his discharge by the al- 
lowance of a certificate of confer • 
mity^ which certificate varied in its 
character according to the cu’cum- 
stances of the case. For if, in the 
opinion of the court, the bank- 
ruptcy arose from ‘‘unavoidable 
losses and misfortunes,” it w^as 
avrarded^s of the first class; if not 
wholly from such losses and mis- 
fortunes, of the second class ; if not 
arising at all from such losses and 
misfortunes, then of the third class 
(see 12 & 13 Viet. c. 106, s. 199, 
Sched. Z.). 

{u) In either of these cases the 
Treasury, however, may consent to 
the discharge (32 & 33 Viet. c. 71, 
s. 49). 

(a?) It may,ho'\vevcr, be remarked 

M 


that such discharge does not free 
one who has become surety for the 
bankrupt's debts. (See Ellis r. 
Wilmot, La^v Rep., 10 Exch. 18.) 
It also deserves notice that rmder 
the state of the law which existed 
at the date of the Bankruptcy Act, 
1869, a promise on the part of the 
bankrupt (even though in writing) 
was inoperative to revive a debt 
from which he had been duly dis- 
charged. The 32 & 33 Viet. c. 71, 
however, does not contain any such 
restriction, and the previous enact- 
ments on the subject were repealed 
by 32 & 33 Viet. c. 83. (See, as to 
this, Rimini r. Van Pi*aagh, Law 
Rep., 8 Q. B. 1 ; Peakman r. Har- 
rison, ib. 14 Eq. Ca. 484; Heather 
i\ Webb, ib. 2 C. jP. D. 1 ; and dis- 
tinguish Jakeman r. Cook, ib. 4 
Exch. D. 26 ; and consider Ex parte 
Barrow, In re Andrews, ib. 18 Ch. 
D. 464.) 
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shown the examination may he from time to time ad- 
journed (y) ; and even when allowed to pass his public exa- 
mination, the bankrupt is not always enabled to obtain an 
order of discharge : for it is provided by the Bankruptcy 
Act, 1869, that such order shall not be granted unless it 
be proved to the court either that a dividend of not less 
than 10s. in the pound has been paid (or might have been 
paid but for the negligence or fraud of the trustee), or else 
that the creditors have passed a sj)ecial resolution, to the 
effect that the bankrui)tcy or failure to pay such dividend 
has, in their opinion, arisen from circumstances for which 
the bankrupt cannot justly be held responsible, and that 
they desire that the discharge should bo granted (z). And 
power, moreover, is given to the court to suspend or with- 
hold altogether the order, if — on the representation of the 
creditors made bj' a special resolution, or by other sufficient 
evidence, — it should be satisfied that the bankrupt has 
made default in giving up to his creditors the property 
which he is required to surrender ; or that a prosecution 
has been commenced against him under any of the pro- 
visions relating to the punishment of fraudident debtors 
contained in the Debtors Act, 18Gil, which have been 
ah’eady enumerated in this chapter (r/). There is, how- 
ever, in this, as in all other Ijankruptcy matters, either of 
law or of fact, an appeal given to any 2 )erson aggrieved by 
the decision of the judge having original jui’isdiction to 
the chief judge in bankruptcy, and from him to the Court 
of A 2 )peal (6). 

It is further to be observed, that where a bankrupt 
(from one or other of the abo^'o reasons) has failed to 
obtain his discharge, he is still to a certain extent under 

(y) A bankrupt, however, cannot (/;) See Ex parte RoHeuthal, Law 
be allowed to pas.s hi.s public exa- liej>., 20 Ch. L. 315 ; Ex parte 
mination conditlonalhj on hin doing Luxon, ib. 701 ; Ex parte Sheard, 
ceitain things. (Ex parte Smith, ib. IG Ch. L. 110 ; Ex imrte Hall, 
In re Angerstein, Law Rep., 7 Ch. ib. 501. As to an appeal from the 
App. CC2.) Court of Ai>i)cal by way of petition 

(;:) See In re Hamilton, Ex parte to the House of Lords, see 39 & 40 
Hamilton, Law Rep., 9 Ch, D. G94, Viet. c. 59 (The Appellate Jurisdic* 

{a) Vide sup. p. IGO. tion Act, 187G), h. 3. 
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the protection of the court ; for, from and after the “ close 
of his bankruptcy,” — that is to say, when the court shall 
have made an order that the bankruptcy has closed, on 
being satisfied that the wliole of the estate, or so much of 
it as may bo, has been realized for the benefit of the cre- 
ditors (c ), — it is provided that no portion of any debt 
proveable under his bankruptcy, can be enforced against 
his property until the expiration of three years from that 
date (d) ; and if during that time he shall have paid to his 
creditors such additional sum as will, with the dividend 
paid out of his property during bankruptcy, make up ten 
shillings in the pound, he shall be entitled then to receive 
his order of discharge ; but should no such payment have 
been made, then any balance of a debt proved in the 
bankruptcy (but not interest thereon) shall bo deemed to be 
a subsisting debt in the nature of a judgment debt against 
him, and (subject to the rights of creditors becoming such 
since the bankruptcy) may be enforced against any of his 
property ; though only to the extent, and in such time and 
manner, as shall be directed by the court which adjudi- 
cated the debtor bankrupt, or has jurisdiction in bank- 
ruptcy in the place where such property is situated (e). 

Thus much for the proceedings in bankruptcy, which 
take place with respect to the bankrupt. Let us next 
consider. 


IV. The effect of the bankruptcy on the property of 
the bankrupt. 

We have seen that upon the order of adjudication beitfg 
made, the property of the bankrupt vests immediately in 
the registrar of the court until a trustee is appointed, the 
trustee being elected by the creditors themselves at their 


(<■) 32 & 33 Vict. c, 71, s. 47. 

(d) It may be observed, that, if 
any money comes (during this in- 
terval) to any undischarged bank- 
rupt, it may be hy the trus- 

tee, but ho cannot follow it into the 
hands of a third party to whom it 


has been paid by the bankrupt. 
(See Ex parte Dewhurst, In re 
Vanlokc, Law Rep., 7 Ch. App. 
185.) 

(c) 32&33Vict. c. 71,8. 54, See 
Ex parte Kelly, In re Simmons, 
Law Rep,, 7 Ch. D, 16L 
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first meeting (,/*). But there is a provision that when the 
trustee’s selection shall have been reported and (on his 
having entered into the required security) confirmed by 
the court, it shall, by a certificate of appointment^ declare 
such trustee to have been duly apijointed (</). And it 
is also provided that, upou such appointment, all the pro- 
perty of the bankrupt shall forthwith pass out of the regis- 
trar and vest in such trustee (//). By the mere effect, then, 
of this appointment, the whole property of the bankrupt 
passes to the trustee ; to which wo may add, that the produc- 
tion of the certificate under seal of the court, is conclusive 
evidence of his appointment from the date of such cer- 
tificate (i ) ; though in all places where conveyances or 
assignments are required to be registered, enrolled, or 
recorded, the certificate must be registered, enrolled, or 
recorded accordingly (y ). There are, however, many enact- 
ments and decisions of the courts which lay down more 
fully and specifically the effect of the appointment of the 
trustee on the bankrupt’s property, and to the collective 
operation of these it will be necessary now to direct our 
attention. 

The trustee, then, by force of his appointment takes for 
the benefit of the creditors, subject to the exceptions which 
will presently be mentioned, all the lands, tenements, and 
hereditaments of the bankrupt (/.), — whether sif uate in the 
united kingdom or elsewhere within her majesty’s do- 
minions, together with all his personal estate and effects, 


(/) Vide sup. p. 157. 

(^) 32 & 33 Viet. c. 71, s. 18. 
(See Kelly r. Morray, Law Kcp., 
1 C. P. 6G7.) 

(/t) Sect. 17. 

(i) Sect. 18. See 25 & 2G Viet, 
c. 53, 8, 80. 

(j) 32 & 33 Viet, c. 71, h. 83 (8). 
See 38 & 39 Viet. c. 87, sh. 43, 47, 
127. 

(A:) It is to be noticed tliat the 
trustee takes all the pcrnonal estate 
of the bankrupt coming to him 


through his wife ; and if ho is en- 
titled, through her, to a life or 
other interest in real estates, is en- 
titled to receive the rents. But 
such rights of the trustxjo arise 
only where such proi)orty of the 
bankm 2 )t is not settled on his wife 
to her separate use upon her mar- 
riage, and has not become so settled 
under the provisions of the Married 
Women’s Property Acts, 1870, 
1874, 1882, or otherwise. 
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present and in expectancy, and wherever situate ; or, more 
generally, all such “property” as may belong to or be vested 
in the bankrupt at the commencement of the bankruptcy, 
or which (with the exceptions about to be noticed) may be 
acquired by or devolve on him during its continuance (/) ; 
and also all powers which he is entitled to exercise for his 
own benefit, except the right of nomination to any vacant 
ecclesiastical benefice (w). Moreover, in certain cases, the 
property oven of strangers, if found in the bankrupt's 
possession, vests in the trustee ; it being one of the enact- 
ments of the bankrupt law (introduced to protect creditors 
from fraud and fallacious appearances), that where a bank- 
rupt trader shall, at the commencement of the bankruptcy, 
have in his possession, order, or disposition, by consent 
and permission of the true owner, any goods or chattels (n) 
whereof he, the bankrupt, was reputed owner, or whereof 
he had taken upon himself the sale or disposition as 
owner, they shall be deemed to form part of the property 
of the bankrupt divisible amongst his creditors (o). On 
the other hand, there passes not to the trustee any pro- 
perty in respect of what the bankrupt may earn by his 
personal labour after the bankruptcy has commenced ( p) ; 

(J) 32 & 33 Viet, c, 71, s. 15, Hep., 7 Cli. D. 70 In rc Blanshard, 

subs. 3. (See Ex parte Dewburst, Ex parte Hattersley, ib. 8 Ch. D. 

LawEep., 7 Ch. App. 185.) The 601.) But by the Bills of Sale Act, 

term “property” includes money, 1878 (41 & 42 Viet. c. 31), s. 20, 

goods, things in action, land and chattels comprised in a bill of tale 

every description of property, whe- executed after 1st Janviary, 1879, 

ther real or personal, as well as and duly registered, though they 

obligations, easements, and every should remain in the possession of 
description of estate, interest and the grantor, were not to be deemed 
profit, present or future, vested or as being in his possession, ordm: or 
contingent, arising out of or inci- disposition ; this provision, how- 
dental to property as above defined. ever, has been repealed by the Billa 
(Sect. 4.) of Sale Act, 1882 (45 & 46 "Vlct. 

(m) Sect. 15, subs. 4. (See Bad- c. 43), s. 15. 
ham V. Moo, 7 Bing. 695.) (p) See Elliot v. Clayton, Law 

. (n) As to “things in action,” see Rop., 16 Q. B. 581 ; InreDowUng, 
Ex parte Union Bank of Man- ib. 4 Ch. D. 689 ; Wadling e. Oli- 
chestor. Law Rep., 12 Eq. Ca. 354. phant, ib. 1 Q. B. D. 145 ; and see 

(o) Sect. 15, subs. 5. (See Ex Emdent'. Carte, ib. 17 Ch. D. 169 ; 
parte Roy, In re Silloncc, Law on app., ib. 768. 
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nor any in respect of his right of action for a personal 
wrong (q) ; nor in respect of what belongs to the bank- 
rupt in the capacity of trustee for others (r) ; or of any 
office that he holds of such a nature that it cannot legally 
be sold, (s) ; nor in respect of his military, or other pay 
under the crown (f) ; or of the tools of his trade (if any), 
and. the necessary wearing apparel of himself, his wife 
and children, to a value (inclusive of tools, apparel and 
bedding) of the sum of 20/. (ir). Moreover, when any 
property of the bankrupt, acquired by the trustee, consists 
of land of any tenure burthened with onerous covenants, 
of unmarketable shares in companies, of unprofitable con- 
tracts, or of any other property that is not readily saleable 
by reason of its binding the possessor thereof to the per- 
formance of any onerous act, or to the payment of money, 
the trustee may in writing (disclaim such property (r) — 
whereupon the j^roperty, if a contract, shall be deemed 
determined from the date of the adjudication; if a lease, 
to have been surrendered on the same date (.r) ; if shares, 


{q) See IIoAvard r, Crowther, 8 
Mee. & W. GOl ; Eeekham v, Drake, 
ib. 8^6; Whitmore v. Gilmoiir, 12 
Mee. & W. 808; Rogern r. Spence, 
13 Mee. & W. 571 ; Ex jxirte Vine, 
In re Wilson, Law Rep., 8 Ch. D. 
3G4. 

(r) 32 & 33 Viet. c. 71, s. 15 (1). 
(See Pamham r. Hurst, 8 M. & W. 
43.) 

(«) Co. B. L. 298. If the hank- 
rupt be a henefeed clergyman^ the 
trustee may apply for a sequestra- 
tion of the i)rofit8 of his benefice ; 
but the seque.strator is to allow 
such annual sum to the bankrupt 
wliile he performs the duties, as 
the bishop of the diocese shall di- 
rect. (Sect. 88.) 

(0 Co. B. L. 290. See Eden, B. 
Tj, 220 ; Gibson v. East India Com- 
pany, 5 Bing. N. C. 2G2. But, by 
32 & 33 Viet. c. 71, s. 89, the court 


may order to be applied, in pay- 
ment of the bankrupt’s debts, such 
portion of his pay, half -pay, salaiy, 
emolument or pension as may bo 
authorized by the chief officer of 
the department to which the bank- 
rupt belongs or has belonged. (See 
Ex parte Iluggons, Law Rep., 
21 Ch. I). 85 ; and distinguish Ex 
parte Wicks, In re Wicks, ib. 17 
Ch. D. 70.) 

(//) Sect. 15, subs, (2). 

(r) Sect. 23. 

(.r) The trustee disclaims a lease 
with the leave of the court (Bank- 
ruptcy Rules, 1871, No. 28). As 
to disclaimer of leasc^ see Ex parte 
Llynvi Coal and Iron Co., In re 
Hide, Law Rep., 7 Ch. A 2 )p. 28 ; 
In re Wilson, ib. 13 Eq. Ca. 186 ; 
Ex parbe StejAcns, In re Lavics, 
ib. 7 Ch. D. 127 ; Ex parte Dressier, 
In re Solomon, ib. 9 Ch. D. 252 ; 
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to have been then forfeited ; and if any other species of 
property, to have reverted to the person entitled on the 
determination of the bankrupt’s estate, but if there be no 
such person in existence, then in no case shall any estate 
or interest therein remain in the bankrupt (y). 

There is, however, a provision, that any person injured 
by the operation of this enactment, shall be deemed a cre- 
ditor of the bankrupt to the extent of such inj'ury, and 
may prove the same as a debt (2). 

It is further to be observed that the appointment of the 
trustee has a retroqyectire relation, so that the bankruptcy 
shall bo deemed to commence at the time tlie debtor com- 
mitted any act of bankruptcy within twelve months next 
preceding the order of adjudication, and thus to over- 
reach and annul subsequent alienations and executions (a). 
This has been the principle of the bankrupt law ever 
since the time of Queen Elizabeth ; and it prevailed at 
that period, with an austerity which put wholly out of 
sight the consideration due to innocent pai'ties, and the 
safety of commercial transactions (i). Even in our own 
days, indeed, it continued so to operate ; and to produce 
in particular instances results of a harsh character, until 
qualified by recent legislation (c). But by the existing 

Ex parte Brock, In re Roberts, ib. son, 1 Bing. N. C. 306 ; Lomax r. 

10 Ch.D. 100; Ex parte Glegg, In Buxton, Law Rep., 6 C. P. 107; 

re Latbom, ib. 19 Ch. D. 7 ; Smalley Ex parte Duignan, Re Bissell, ib. 

V. Hardinge, ib. 7 Q. B. D. 524; 6 Cb. App. 605. Also, nota hene. 

Ex parte Allen, In re Eussell, ib. that there is no sucb relation back, 

20Cb. D. 341; Harding r. Prcccc, as regards fraudulent preferences 

ib. 9 Q. B. D. 281. As to dis- (see post, p. 171, n. (/), and Re 

claimer of continuing contract, see Gross, 15 Sol. Joum. 96). 

In re Sneezum, ib. 3 Cb. D. 463. {fi) Blackstone remarks (vol. ii. 

(y) See 32 & 33 Viet. c. 71, s. 23. p. 486) tbat in Franco it was for- 

{z) Ibid. Sec Ex parte Llynvi merly carried to a stOl greater 

Coal and Iron Co., Law Rep., 7 length, every act of a merchant for 

Ch. App. 28. ten days precedent to the act of 

(a) Sect. 11. As to the doctrine bankruptcy being presumed to be 

of relation, see Cooper r. Cliitty, 1 fraudulent and therefore void. And 

Burr. 20 ; 1 W. Blackst. 65, S. C.; bo cites Sp. L. b. 29, c. 16. 

2 Bl. Com. 486 ; Busbcll v. Boord, (r) See 6 Geo. 4, c. 16, ss. 81 

16 L. J. (Q. B.) 57; Sims t’. Simp- 83 ; 2 & 3 Viet. cc. 11, 29. 
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law it is now satisfactorily regulated by provisions in tbe 
Bankruptcy Act, 1869. For by these, any payment to 
a bankrupt, or delivery of bis money or goods to a bank- 
rupt by a depositary thereof, and any contract or dealing 
with him, are protected, — provided the transaction was 
in good faith and for valuable consideration, and took 
place before adjudication, and without there having been 
notice of any act of bankruptcy previously committed 
and available against the bankrupt for adjudication {d). 
And, further, that, provided the matter be not invalid 
by reason of being a fraudulent preference or otherwise 
under the Act, the following transactions shall be valid, 
notwithstanding any prior act of bankruptcy, that is to 
say: — 1, any disposition, or contract with respect to the 
disposition of property by conveyance, transfer, charge, 
delivery of goods, payment of money, or otherwise, made 
by any bankrupt in good faith and for valuable considera- 
tion (c) ; 2, any execution or attachment against his land, 
executed in good faith by seizure ; and 3, any execution 
or attachment against his goods, executed in good faith 
by seizure and sale (/) : — provided always, that the person 
on whoso behalf such disposition was made, or such execu- 
tion or attachment was issued, had no notice of an act of 
bankruptcy committed by the bankrupt, and available 
against him for adjudication (<7). 

There are cases, however, in which transactions are 
void as against the trustee, even independently of the 
doctrine of relation ; for his title will prevail against 
all dispositions of property, under colour either of aliena- 

{d) 32 & 33 Viet. c. 71, s. 91; Davies, ib. 7 Ch. App. 314; Ex 

see In ro Wright, Law Rep., 3 Ch. parte Sulger, In re Chinn, ib. 17 

D. 70. Ch. D. 839. This enactment must 

{e) Sect. 95, subs. (1). See Ex bo considered in connection with 
parte Butcher, In re Meldnim, Law sect. 87 (vide post, i>. 171) as to 
Rep., 9 Ch. App. 595. goods of a trader taken in execution 

(/) Ib., subs. (2), (3). See Ex to satisfy a judgment above 50?. 
parte Veness, In re Gwynn, Law (y) 32 & 33 Viet. c. 71, s. 95. 
Rep., 10 Eq. Ca. 419; Ex parte See Ex parte Schulte, In re Ma- 

Rocke, In re Hall, ib. 6 Ch. App. tanle, Law Rep., 9 Ch. App. 409 ; 

796 ; Ex parte Williams, In re Hood v. Newby, ib. 21 Gh. D. 605. 
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tion or of legal execution, wHch were not hon& fide, but 
of a merely feigned or collusive character, — ^whether a 
prior act of bankruptcy bad been committed or not {h ) ; 
and it will prevail also against all alienations and pay- 
ments voluntarily (that is to say without pressure) made 
by the debtor shortly before his bankruptcy with intention 
to give a preference to some particular creditor or cre- 
ditors (i) ; for a transaction of this kind evidently tends to 
defeat the main principle of the bankrupt law (/.) ; and an 
express provision is accordingly inserted in the Bankruptcy 
Act, 1869, to the following effect : — that every conveyance, 
transfer, or payment made by a person unable to pay his 
debts as they become due from his own monies, in favour 
of any creditor, with a view to giving him preference over 
the other creditors, shall, if the insolvent become bankrupt 
within three months afterwards, be deemed fraudulent and 
void as against the trustee; but this section is not to affect 
the rights of a purchaser, payee, or incumbrancer in good 
faith and for valuable consideration (/). Moreover, when 
the goods of a trader have been taken in execution and 
sold for a judgment above 50/., the trustee, on giving the 
officer notice of the bankruptcy within fourteen days from 
such sale, is entitled to claim the proceeds {m). Upon the 
same principle, too, it is enacted, that every settlement 
(including every conveyance or transfer) of property made 
bya trader — not being a settlement made before and in 
consideration of marriage, or in favour of a purchaser or 


(/i) See Jackson v. Irving, 2 
Camp. 18. 

(i) See Morgan v. Brundett, 5 B. 
& Adol. 289 ; Atkinson r. Brindall, 
2 Bing. N. 0. 225 ; Strachan v. 
Barton, 11 Exek. 647. 

{h) See Linton v. Bartlett, 3 
Wils. 47. 

(0 32 & 33Vict. c. 71, s. 92. The 
cases bearing on the subject of 
fraudulent preference are nume- 
rous. Some useful remarks on the 
effect of the above section ^111 be 


found in a recent one, Tomkins r. 
Saffery, Law Bcp., 3 App. Ca. 213 ; 
and see Ex parto Stubbins, In ro 
Wilkinson, ib. 17 Ch. D. 78. 

(m) Sect. 87. See Ex parte Key, 
In re Skinner, Law Hep., 10 Eq. 
Ca. 432 ; Ex parte Kayner, In re 
Johnson, ib. 7 Ch. App. 325 ; Ex 
parte Liverpool Loan Company, In. 
re BuUen, ib. 732 ; In re Hinks, 
Ex parte Berthier, ib. 7 Ch. D. 
882. 
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incumbrancer, bond fide and for valuable consideration, or 
a family settlement of property accruing after marriage in 
right of the settlor’s wife, — shall, if the settlor become 
bankrupt within two years after its date, be void as 
against his trustee ; and shall be so void if he become 
bankrupt within ten years, unless the parties claiming 
thereunder can prove that at the time it was made the 
settlor was solvent without the aid of the property 
settled (n). And further, that any covenant or contract 
made by a trader.^ in consideration of marriage, for the 
future settlement on his wife or children of property 
wherein at the date of his marriage he had no estate or 
interest, and not being property coming to him in right of 
his wife — shall upon his becoming bankrupt before such 
property has been actually transferred or paid pursuant to 
such contract or covenant, be void against his trustee (o). 

Such being the leading rules with respect to what be- 
comes vested in the trustee in right of the bankrupt, it is 
next to be observed that the bankruptcy being set on foot 
for the benefit of the creditors at large, it is to them 
(distributively) that the pecuniary X)roduce in his hands is 
at length handed over ; so that we are now to consider in 
what manner this result is secured — which leads us to the 
subject of Audit and Diridend. 

The trustee, then, is required to call a meeting of the 
committee of inspection once at least every three months, 
and to submit to them a statement of his accounts to be 
by them audited {pi) ; and after such audit ho is further 
required to forward such statement duly certified to an 
officer in London, called the comptroller in bankruptcy, 
on pain of being guilty of a contempt of court and pimish- 
able accordingly {q). 

He is, moreover, required (under a similar penalty), as 
often as may be prescribed, and at the least once in every 

(«) 32 & 33 Viet. c. 71, 8. 91, 21 CUD. 553. 

See Ex parte Dawson, Law Rep., {p) Sects. 20, 56 ; Gen. Rules, 
19 Eq. Ca. 433. 1870, r, 240; Rules, 1871, rr. 14 — 

(o) Sect. 91 ; and see Ex parte 10. 

Price, In re Roberts, Law Rep., {q) Sect. 65, 
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yeax during the bankruptcy, to transmit to the comptroller 
a statement showing the proceedings of the bankruptcy in 
a prescribed form, up to the date of such statement ; and 
it is the duty of the comptroller to examine the statements 
thus transmitted to him, and to call on the trustee to 
account for any misfeasance, neglect or omission which he 
shall detect therein, and require the trustee to make good 
any loss to the bankrupt’s estate thereby occasioned. 
And if the trustee shall fail to comedy with such requisi- 
tion, he may be reported to the court, and such order 
obtained against him as the court, after hearing his ex- 
planation (if any), shall think just (/•). 

It forms, moreover, part of the duty of the trustee, from 
time to time when the committee of inspection so deter- 
mines, to declare a dividend amongst the creditors (s ) ; that 
is, to declare what payment shall be made to them out of 
the balance then at the bank to the credit of the trustee — 
for he is required to pay in all sums from time to time re- 
ceived by him into such bank as the majority of creditors 
present at any general meeting shall appoint, and, failing 
such appointment, into the Bank of England (t). This 
payment is made, at so much in the pound, to all creditors 
who have previously proved, or shall then prove, their debts; 
that is, after making allowance for creditors who are too 
distant to have had time to establish their proofs, or who 
may have made claims not yet determined by the court (?/). 

The payment made by the dividend is made equally. 


(:■•) S2 & 33 Viet. c. 71, Bs. 56, 
57 ; Gen. Rules, 1870, rr. 250, 251 ; 
Rules, 1871, r. 9. Independently 
of these statements the comptroller 
has power to (‘.all on the trustee to 
answer such inquiries as he may 
think proper, and may cause him 
to be examined on oath (sect. 58). 

(.v) Sect. 41. In the event of the 
trustee not declaring* a dividend 
for the space of siv months^ he must 
summou a meeting of the creditors 


and explain the reason. (Ibid.) 

(^) Sect. 30. If at any time the 
trustee keeps in his hands for more 
than ten days any sum exceeding 
50/., he must pay interest on the 
same at the rate of 20/. per cent. ; 
and is liable moreover (unless he 
can satisfy the court as to the re- 
tention) to be dismissed from his 
office without remuneration. (Ibid.) 

{if) 32 & 33 Viet. c. 71, ss. 4h 
43. 
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and in a rateable proportion to all the creditors, according 
to the quantity of their debts, no regard being in general 
had to the quality of them. Hence judgments and recog- 
nizances, and other debts by record or specialty, are all put 
on a level with debts by mere simple contract ; and equit- 
able are placed on the same footing as legal debts (r). 

On the other hand, however, the principle of equality is 
in some particular eases either wholly or partially departed 
from. Thus, a creditor, who has a specific security on the 
property of the bankrupt (such as a mortgage or chattel 
held in pledge) is entitled, notwithstanding the bank- 
ruptcy, either to give up his secmity and prove for his 
whole debt ; or else to realize such security, or give credit 
for its value, and to prove and receive a dividend passu 
with the other creditors in respect of any overplus remaining 
unpaid (.r). So a landlord, who, after the commencement 
of the bankruptcy distrains for rent on the bankrupt’s 
goods, is entitled to make such distress available for his 
separate payment to the extent of one year’s rent prior to 
the order of adjudication (//) ; though for the remainder 
he must come in paj-i passu with the rest of the cre- 
ditors (z). And to this we may add, that a priority is given 
to parochial and other local rates, and to any assessed, 
land, property or income tax due from the bankrupt, to 
the extent of one year’s assessment ; and also to what is 
due as wages or salaries to any of his clerks or servants to 
the extent of four months and not exceeding 50 /., or to 


(?’) As to debts arising on volun- 
tary engagements by the bankrupt, 
see Ex parte Pottingcr, In re Stew- 
art, Law Hep., 8 Ch. D. C21. 

(a) 32 & 33 Viet. c. 71, s. 40 ; 
Gen. Rules, 1870, rr. 99 — 101. See 
Williams v. Hopkins, Law Rep., 
18Ch.D,370; Coulderyr.Bartram, 
ib. 19 Ch. D. 394 ; and distinguish 
In re Turner, ib. 19 Ch. D. 105. 

(y) Sect. 34. See Ex parte Bir- 


mingham and Staffordshire Gas 
Light Co., Re Fanshaw, Law 
Rep., 11 Eq. Ca. 615 ; Ex parte 
Hill, In re Roberts, ib. 6 Ch. D. 
63 ; and distinguish Ex parte 
Voisey, In re Knight, 21 Ch. D. 
442. 

(z) Sect. 34. See Briggs V. Sowry, 
8 Men. &W. 729; Newton r. Scott, 
10 Mee. & W. 471 ; Pauli v. Best, 
3 B. & S. 637. 
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any of his labourers or workmen, not exceeding two months’ 
wages (a). The debts above specified are to he paid in full 
if the property of the bankrupt is sufficient, and in priority 
to aU others (b) ; but with these exceptions, all debts prove- 
able under the bankruptcy are to be paid pari passu. 

"With regard to the distribution of the bankrupt’s assets, 
it may be observed, in addition to what has already been 
said, that demands in the nature of unliquidated damages 
arising otherwise than by reason of a contract or promise 
are not proveable in bankruptcy {c) ; and that no person 
having notice of any act of bankruptcy available for adju- 
dication against the bankrupt, can prove for any debt or 
liability contracted by the bankrupt subsequently to the 
date of such notice having been received {d). But, with 
these exceptions, all debts and liabilities, present or future, 
certain or contingent, to which the bankrupt is subject at 
the date of the adjudication, or to which he may become 
subject during the continuance of the bankruptcy by reason 
of any obligation incurred previously to such date, may be 
proved (c) ; and where the debt or liability does not bear a 
certain value, by reason of its being subject to any contin- 
gency, or for any other reason, the same shall (where pos- 
sible) be estimated by the trustee, and, in ease of dispute, 
according to the order of the court, either with or without 
the intervention of a jury, and the proof shall be for the 
sum thus assessed (/). And it may further be observed, 
that the term “liability” is to include any compensation 
for work or labour done, any obligation or possibiHty of an 
obligation to pay money or money’s worth on the breach 
of any covenant or agreement, whether likely or not to 

(а) 32 & 33 Viet. c. 71, s. 32. Rop., 9 Ch. App. 673; InreMeede, 

(б) Ibid. As to tlie effect of the ib. 3 Ch. D. 119 ; lu re I^ewman, 
bankruptcy of an officer of a regis- ib. 494 ; and distinguish Watson 
tored friendly society, having money r. Holliday, ib. 20 Ch. D. 780. 

or property of the society in his (rf) 32 & 33 Viet. c. 71, s. 31. 
possession, see 38 & 39 Viet. o. 60, (e) Ibid. 

8. 15, subs. (7). {/) Ibid. See Ex parte Blake- 

(c) See Ex parte Baum, Law more. Law Bop.. 6 Ch. D. 372. 
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occur before the close of the bankruptcy, and generally any 
engagement or undertaking to pay money or money’s 
worth, whether fixed or unliquidated, present, future or 
contingent, and whether capable of being ascertained by 
fixed rules or by a jury only, or as matter of opinion (/). 

Where all the bankruj)t’s estate is not exhausted by the 
first dividend (as where some of the ju’operty has not been 
got in or remains unsold, no purchaser having yet been 
found), the like proceedings for the declaration and pay- 
ment of a dividend, as have been already mentioned, are 
to be had from time to time, until the whole are divided 
among the creditors, and a final dividend declared ; and 
if any surplus remains after paying every creditor his full 
debt, together with the costs, charges and expenses of the 
bankruptcy, it shall be restored to the bankrupt {(j). 

Having now given such an account of the existing 
system under which the law of baukruj)tcy is administered 
as is consistent with the limits of this Avork, avc will conclude 
the chapter l)y some ex])lanation of an alternative method 
of proceeding, which, under the name of liquidation (either 
by way of arrangement or composition), has become of 
A'ery extensive use, being found in many respects more 
convenient than a bankruptcy. And Ave may premise 
that, although the machinery adopted for liquidation by 
arrangement differs in some of its details from that which 
has been dcAUsed for a bankruptcy, the j'riRcijdes of the 
law of bankruptcy, as the general rule, attach to it — it 
being in particular enacted, that the trustee under a liqui- 
dation by arrangement shall have the same powers and 
perform the same duties as a trustee under a bankruptcy, 
and that the property of the debtor shall be distributed 
in the same manner as in a bankruptcy; and that, with 

(/) 32 & 33 Viet. c. 71, s. 31. jury, had an action hcen brought 

{g) Sects. 44, 4.5. Interest on Wie (sect. 30). Vide sup. p. 90. Seo 

debts may be paid by the trustee Kx parte Furber, In re King, Law 
to the creditors, in wises where it Itep., 17 Ch. D. 191. 
would have been allowable by a 
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certain modifications, the provisions of the Act of 1869, 
in reference to bankruptcy, shall also apply to the case of 
a liquidation by arrangement {h). 

Under the system which was in force prior to the Act of 
1869, it was competent (as we have seen) for a debtor him- 
self to present a petition that he should be adjudicated a 
bankrupt {i) ; but as this was in too many cases done as 
a means of freeing himself from the obligation of his debts 
previously contracted, without giving up any property to 
be distributed amongst his creditors — it was not thought 
expedient to renew this power in the 32 & 33 Viet, c. 71. 
On the other hand, it was considered within the true spirit 
of our bankrupt laws to provide the easiest manner of 
carrying into effect any amicable arrangements between 
a debtor and his creditors : and that such arrangements 
should be freed, as far as was consistent with the pre- 
vention of fraud, from any external interference (A), 

Two methods of proceeding have consequently been 
authorized by the legislature to carry out these ideas, viz., 
liquidation hy arrangement and liquidation hy icay of com- 
qiosition, or composition simply ; and of these in their order. 

The first proceeding with a view to liquidation (whether 
in the one way or the other) is for the debtor to file a petition, 
alleging that he is unable to pay his debts, and is desirous 
of instituting proceedings for liquidation of his affairs by 
arrangement or composition with his creditors (/) ; and 
praying that the proper general meetings of such creditors 
may be convened ; and that such resolutions as may be 
passed by his creditors, as require registration, may be duly 
registered by the registrar of the com-t {m). 


{h) Sect. 125, subs. (7). 

(/) Vide sup. p. 148. 

(/»:) It may be observed, however, 
that a debtor who has no assets to 
distribute among his creditors is 
not entitled to file a petition for li- 
quidation. (SeeExpai*te Aaronson, 
Law Rep., 7 Ch. D, 713 ; and con- 
sider Ex parte Ball, In re Parnell, 
VOL. 11. 


ib. 20 Ch. D. 670. 

(/) As to the proper court in 
which to file the petition, accord- 
ing to whether the debtor resides 
within or without the metropolitan 
bankruptcy district, vide sup. p. 
148, n, (^). 

(m) 32 & 33 Viet. c. 71, a. 125, 
Form, No. 106 ; General Rules, 
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At the general meeting summoned by the court in com- 
pliance with this prayer, thu creditors may accordingly 
adopt one of two courses. They may, in the first place, 
after electing a chairman of the meeting, proceed by 
“ special ” resolution — i. e., by one passed by a majority in 
number and three-fourths in value of the creditors present, 
personally or by proxy — to declare that the affairs of the 
petitioning debtor are to be liquidated in arranffemenf, and 
not in bankruptcy ; and may then appoint a trustee, either 
with or without a committee of inspection (h). 

In the trustee thus appointed, all such property of the 
debtor vests, as would have vested in the trustee in bank- 
ruptcy had he been made a bankrupt ; and the distribution 
of his estate proceeds on the same principles as those already 
explained with reference to a bankruptcy (o). But, in this 
case, the discharge of the liquidating debtor is granted not 
by the court, but by a special resolution of the creditors ( p ) ; 
who may also fix their own time for the close of the liqui- 
dation, the release of the trustee, and the mode and time 
for the audit of the accounts (q). 

But, in.stead of adopting the above course, it is also 
competent for the general meeting convened by the court 
in compliance with the debtor’s petition for liquidation, 
to pass, by a majority in number and three-fourths in 
value of his creditors, a resolution (which must bo con- 
firmed at a subsequent meeting, and which is called an 
“ extraordinary” resolution), that, without any further pro- 
ceedings, a coinjwsifion be accepted in satisfaction of the 

2!>2, 253. The filing of this i)cti- sell, 5 Ch. App. 722 ; In re Webb, 
tion is in itself an act of bankruplcij, ib. 2 Ch. D. 32G. 
which will support an adjudication {o) See Ex parte Eyles, In re 
should the proceedings for liquida- Edwards, Law Kep., IG Eq. Ca. 99. 

tion not take effect. (Ex paite {p) See Ex parte Chesney, In re 
Duiguan, In re Bisscll, Law Rep., Dcmjjster, Law Rep,, 9 Ch. D. 701. 
6 Ch. App. (-05.) As to the effect of a discharge so 

{n) 32 & 33 Viet. c. 71, PS. 16, granted, see Ebbs r. Bonlnois, Law 

12.), 12G ; Gen. Ord. 275, 302. See Rep., 10 Ch. App. 479 ; In re Bcn- 

i- Bramble r. :Mos«« Law R,^p.. 3 C. P. nett’s Trusts, ib. 19 Eq. Ca. 246. 

would have been allowable by a 
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debts due to them from the debtor (/■). And this resolu- 
tion is presented to the registrar, whose duty it is to 
register the same on being satisfied that it is bond fide and 
has been passed as directed by the Act (s). Until such 
registration, the resolution is of no validity, but when 
registered 'it becomes binding on all the creditors whose 
names and addresses and the amount of debts due to them 
are set down in the statement of the debtor produced at 
the meeting at which the resolution was passed ; and being 
registered, it is summarily enforceable by the Court of 
Bankruptcy. It does not, however, affect or prejudice the 
rights of any creditors whose names and addresses, toge- 
ther with the amounts of their debts, are not set down in 
the debtor’s statement {t). 

The statutory or registered composition accepted under 
the provisions of the Bankruptcy Act, 1869, is to be dis- 
tinguished from a debtor’s deed of composition at the 
common law, in respect that the latter composition is not 
binding on the minority, even although accepted by a 
majority, of the creditors; and in respect that it is not 
registered, and therefore is not summarily enforceable («). 


(r) Sect. 120. As to the differ- 
ence in the position of a secured 
creditor in the cane of a “compo- 
sition” as distinct from a “liqui- 
dation, ’ ’ see Birmingham Gas Light 
and Coke Company, In re Adams, 
Law Rep., 11 Eq. Ca. 204. 

(v) Sect. 126. See Ex parte 
Le\ry k Co., In re Varbetian & 
Co., Law Rep., 11 Eq. Ca, 619 ; In 
ro Page, ib. 2 Ch. D. 323. 

[t) See BresUuer r. Brown, Law 
Rep., 3 App. Ca. 672. The court 
of bankruptcy has jurisdiction to 
decide all questions necessary to 
distribute the debtor’s property 
under a registered deed of compo- 
sition. (Ex parte Rumboll, In re 
Taylor and Rumboll, Law Rep,, 6 
Ch. App. 842.) If the debtor make 


default in the provisions of a com- 
position into which he has entered, 
he may be sued by a creditor for 
the balance of the whole debt (see 
In re Hatton, Law Rep., 7 Ch. 
App. 723 ; In re Shiers, ib. 7 Ch. 
D. 416), and on continuing to make 
default after having been ordered 
by the court to pay in accordance 
with a registered composition, he 
will be in contempt. (See 32 & 33 
Viet. c. 71, s. 126.) In such case, 
abo, the composition may, on the 
motion of the creditors, be set aside 
by the Court. (See Kearley and 
Clayton’s Contract, Law Rep., 7 
Ch. D. 615.) 

{n) See Sibree r. Tripp, 15 Mee* 

& W, 23. 

V 2 
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CHAPTER VII. 

OF TITLE BY WII.L AND BY ADMINISTRATION. 


There yet remain to be examined two other methods 
of acquiring personal estates, viz., by nill and by adminis- 
iratiou. And these we shall consider in one and the same 
view ; they being in their nature so connected and blended 
together, as to make it impossible to treat of them sepa- 
rately, without manifest tautology and repetition. 

Under the law of devises our attention has already been 
turned to the subject of wills or testaments, with reference 
to land : and we were led on that occasion to explore the 
nature and origin of testamentary disposition in general ; 
and to notice a variety of matters respecting wills which 
it may be material to recall thus generally to the reader’s 
recollection, but wliich it would be improper to reiterate {a). 
Our present object is to treat exclusively of a will con- 
sidered as an instrument conferring a title to permnal estate 
— inclusive of chattels real {h ) — and of the analogous sub- 
ject, of title by administration to the personalty of such as 
die intestate. Both of which subjects until recently be- 
longed (by an anomaly that was peculiar to our law) to 
the jurisdiction of the Ecclesiastical Courts, but have been 
now transferred, (as we shall presently find,) to a new 
secular court established by Act of Parliament (e). 

[a) Vide sup. vol. i. pji. 692 — spect of wills, so far asjtliey operated 

617. as a conveyance of the freehold, 

[b) As to chattels real, vide sup. hut only in regal'd to their opera- 

vol. I. p. 280. tion upon personal estate. But 

{t) The Ecclesiastical Courts had see, now, post, p. 192, n. (/?). 
no jurisdiction at any time, in re- 
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In the pursuit then of these topics, it is proposed, First, 
To trace the progress or history of the title to personal 
estate, both by will and by admiuistration. Secondly, To 
show the manner of making a will, and its requisites, when 
considered as a disposition of personal estate. Thirdly, To 
show the manner of granting administration. And, Lastly, 
to select some few of the general heads, of the office and 
duty of executors and administrators. 

I. [Though wills operating on personalty have been of 
immemorial use in England, it is to be understood that 
this power of bequeathing did not extend originally to all 
a man’s personal estate. On the contrary, Glanvil informs 
us that by tlie law, as it stood in the reign of Henry the 
second, a man’s goods were to be divided into three equal 
parts ; of which one went to his heirs or lineal descendants, 
another to his wife, and the third was at his own disposal : 
or if he died without a wife, he might then dispose of one 
moiety, and the other went to his children ; and so e ron~ 
I'erso, if he had no children, the wife was entitled to one 
moiety, and he might bequeath the other : but if he died 
without either wife or issue, the whole was at his own dis- 
posal {(i). The shares of the wife and children were called 
their reasonable parts; and the writ de rationahili parte 
bonoriim was given to recover them (e). 

This continued to be the law of the land at the time of 
Magna Charta (/) ; which provided, that the king’s debts 
shall firat of all be levied, and then the residue of the goods 
shall gc to the executor to perform the will of the deceased : 
and if nothing be owing to the Crown, omnia catalla 
cedant dcfuncto ; salvis ttxori ipsius et inicris snis rationahili- 
bus partibus sins’* (g). In the reign of King Edward the 
third, this right of the ^vife and children was still held to 
be the universal or common law (h ) ; though frequently 

(rf) L. 7, c. 5. And see Bracton, (tf) Ibid. 

1. ii. c. 26 ; Flet. 1. ii. c. 67. [h) M. 30 Edw. 3, 25 ; H. 17 

{e) F. N. B. 122. Edw. 3, 9. 

if) See cap. 18. 
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[pleaded as the local custom of Berks, Devon and other 
counties (?) ; and, in the reign of Charles the first. Sir 
Henry Finch lays it down, expressly, to he the general 
law of the land (A). But this law has been slowly altered 
by imperceptible degrees ; and a man may now, by will, 
bequeath the whole of his goods and chattels to whomso- 
ever he though we cannot trace out when first this 
alteration began. Indeed Sir Edward Coke is of opinion, 
that the right of the wife and children never was the 
general law, and only obtained in particular places by 
special custom ; but to establish that doctrine, he relies on 
a passage in Bracton, which, in truth, when compared with 
the context, makes directly against his opinion (/). For 
Bracton lays down the doctrine of the “ reasonable part ” 
to be the common law ; and mentions that as a particular 
exception, which Sir Edward Coke has hastily cited for the 
general rule (???). And Glanvil, Magna Charta, Fleta, the 
Year Books, Fitzherbert, and Finch, do all agree with 
Bracton that this right to the jmrs ratiouahilis Avas by the 
common law; as it also continues to this day to be the 
general laAv of Scotland (??). To which we may add, that, 
whatever may have been the custom of later years in many 
parts of the kingdom, or however it was introduced in de- 
rogation of the old common law, the antient method con- 
tinued in use in the province of York, the principality of 
Wales, and in the cit)' of London, until modern times: 
when, in order to favour the power of bequeathing, and to 
reduce the whole kingdom to the same standard, these 
statutes were provided: the one 4 W. & M. e. 2, (explained 
by 2 & 3 Ann. c. 5,) for the province of York ; another. 


(i) "Reg. Brev. 142; Co. Litt. 
176. 

(A) Finch, Law, 175. 

(/) 2 luHt. 33. 

{m) L. 2, c. 26, s. 2. 

(w) Dalrymijlo on Feudal Pro- 
'perty, 145. In Scotland the widow’n 


share is called Jus rclictm^ and that 
which falls to the children the 
legitim, (Ersk. lustit. b. iii. tr. 9, 
8. 15.) The qnaria hgitima of the 
Roman law was an analogous right 
(see Just. Inst. 1. ii. t. 18, De In- 
officioso Testamento) . 
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[7 & 8 Will. III. c. 38, for Wales : and a third, 11 Geo. I. 
c. 18, for London ; whereby it was enacted, that persons 
within those districts, and liable to their customs, might (if 
they thought proper) dispose of all their personal estates 
by will ; and the claims of the widow, children and other 
relations to the contrary, were totally barred. Thus is 
the old common law now utterly abolished throughout all 
the kingdom of England ; and a man may devise the whole 
of his chattels, as freely as he formerly could his third 
part or his moiety. In disposing of which, he was bound 
by the custom of many places to remember his lord and 
the Church, by leaving them his two best chattels ; which 
was the original of heriots, of which we have already 
treated (o), and of mortuaries, to which we shall advert 
hereafter {p ) ; and afterwards he was left at his own liberty 
to bequeath the remainder as he pleased. 

In case a person made no disposition of such of his goods 
as were testable, whether that were only part or the whole 
of them, he was, and is, said to die inf estate; and in such 
cases, it is said, that by the old law the king, as the parens 
patrm^ and general trustee of the kingdom, was entitled to 
seize upon his goods (y). This prerogative the king con- 
tinued to exercise for some time by his own ministers of 
justice, and probably in the county court of the sheriff, where 
matters of all kinds used to be determined. And the right 
was granted as a franchise to many lords of manors and 
others, who long enjoyed a prescriptive right to grant ad- 
ministration to their intestate tenants and suitors, in their 
own courts baron and other courts ; or to have their wills 
there proved, in case they made any testamentary dispo- 
sition (r). Afterwards the Crown, in favour of the Church 
invested the prelates with this branch of the prerogative; 
which was done, saith Perkins, because it was intended by 
the law, that spiritual men were of better conscience than 
lay men, and that they had more knowledge what things 

(o) Vide sup. vol. i. p. 633. (y) 9 Rep. 38. 

(p) Vide post, bk. iv. pt. ii. c. n. (»•) Hendoe’s case, 9 Rep. 37 b. 
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[would conduce to tbe benefit of the soul of the deceased (s). 
The goods, therefore, of intestates were given by the Crown 
to the ordinary {f) : that is, to the ordinary ecclesiastical 
judge of the place ; who was (generally speaking) the 
bishop of the diocese. And he might seize them, and keep 
them without wasting, and might also give, alien, or sell 
them at his will, and dispose of the money in pios nst(s ; 
and, if he did otherwise, he broke the confidence which the 
law reposed in him {n). So that, properly, the whole in- 
terest and power which were granted to the ordinary, were 
only those of being the king’s almoner within his diocese, 
— in trust to distribute the intestate’s goods in charity to 
the poor, or in such superstitious uses as the mistaken zeal 
of the times had denominated pious {x). And, as he had 
thus the administration of the effects of intestates, a juris- 
diction in the matter of wills, also, of course followed ; for 
it was thought just and natural, that the will of the de- 
ceased should be proved to the satisfaction of the prelate 
whoso right of distributing the dead man’s chattels for the 
good of his soul was effectually superseded thereby (y). 


(cv) S. 4SG. 

[t) The ordinary {ordbiarius) is a 
name taken from the Canonists, 
and applied to a bishop or other 
person with ‘ ‘ ordinary’ ’ j urisdiction 
in matters ecclesiastical. He is so 
called ^^qida hahei ordhiariam jurist 
dictionvm^ in jure proprln^ et non per 
deputationemy (Co. Lift. 96 a.) It 
is to be observed, that though the 
ordinary was properly the judge to 
whose jurisdiction the administra- 
tion upon intestacy and the probate 
of wills bilonged, — yet the eccle- 
siastical court in such matters was 
in fact held before the chancellor of 
the diocese (or commissai’y) sitting 
for the bishop in his consistory 
court. 

(w) Finch, Law, 173, 171. 

{x) Plowd. 277. 


(?/) Blackstonc (vol. iii. p. 9G) ob- 
serves, that the precise jieriod W’hen 
the Church acquired jurisdiction 
over intestacies and testaments, is 
not asc(Ttaiiied ; and that Linde- 
W’ode (fol. 2G3) confesses cujus 
rrf/is iemporilnis hoc ordinalum 
non reperioj^ The commentator 
proceeds to add, that the jurisdic- 
tion w’as, however, of undoubted 
antiquity; Stratford, temp. Edw. 3, 
mentioning it as ah oUm ordlna^ 
and Cardinal Othobon, (62 
Hen. 3,) speaking of it as an an- 
tieiit tradition. (And see Bracton, 
lib. 6, c. 10.) Moreover, wo find 
that the disposition of intestates’ 
goods, “per visum ecclesim,” was 
one of the articles confirmed by 
Magna Charta. 
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[To revert, however, to administrations; the goods of 
the intestate being thus vested in the ordinary, upon the 
most solemn and conscientious trust, the reverend prelates 
were, therefore, not accountable to any, but to God and 
themselves, for their conduct (c). But even in Fleta’s time 
it was complained, “ quod ordinariiy hiijmmodi bona nomine 
ecclesice occupanten, nnllam rel saltern indchitam faciunt distri- 
hutionem*’ {a). And to what a length of iniquity this 
abuse was carried, most evidently appears from a gloss of 
Pope Innocent the Fourth, written about the year 1250 : 
wherein he lays it down for established canon law, that 
Britannia tertia pars bonorum descendentium ab intcstato 
in opus ecclesice et pa ujjer ion dispensanda est” (b). Thus, the 
popish clergy took to themselves (under the name of the 
Church and poor) the Avhole residue of the deceased’s estate 
after the partes rationahiles, or two-thirds, of the wife and 
children were deducted, without paying even his lawful 
debts, or other charges thereon (o). For w'hich reason, it 
was enacted by the statute of Westminster the second (rf), 
that the ordinary should be bound to pay the debts of the 
intestate, so far as his goods extended, in the same manner 
that executors were bound, in case the deceased had left a 
will : a use more truly pious than any requiem, or mass for 
his soul. This was the first check given to that exorbitant 
power which the law had intrusted to ordinaries. But 
though they were now made liable to the creditors of the 
intestate for their just and lawful demands, yet the residuum, 
after payment of debts, remained still in their hands, to be 
applied to whatever purposes the conscience of the ordinary 
should approve. The flagrant abuses of which power 
occasioned the legislature again to interpose, in order to 

{z) Plowd. 277. shire, this proportion was settled 

(«) L. ii. c. 57, s. 10. hy a papal bull, a.d. 1254 (Regist. 

(4) In Decretal. 1. v. t. 3, c. 42. Honoris de Kichm. 101), and was 

(c) The proportion given to the observed till abolished by the 

priest and to other pious uses, was statute 27 Hen. 8, c. 15. 
different in different places. In the {d) 13 Edw. 1, c. 19; see Snd- 
archdeaconry of Richmond inYork- ling’s case, 5 Rep. 83 a. 
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[prevent the ordinaries from keeping any longer the ad- 
ministration in their own hands, or in those of their own im- 
mediate dependents : and therefore the statute 31 Edw. III. 
c. II, provided, that, in case of intestacy, the ordinary 
should depute the nearest and most lawful friends of the 
deceased to administer his goods ; which administrators 
were put upon the same footing, with regard to suits and 
to accounting, as executors appointed by will. This was 
the original of adminisfraiors, as they were afterwards 
called, who were only the oflScers of the ordinary, appointed 
by him in pursuance of this statute, which singled out the 
next and most kucful friend of the intestate ; who was 
interpreted to be the next of blood that was under no legal 
disabilities {e). The statute 21 Henry VIII. c. 5, however, 
enlarged a little more the power of the ecclesiastical judge ; 
and permitted him to grant administration cither to the 
widow, or to the next of kin, or to both of them, at his own 
discretion ; and, where tAvo or more persons were in the 
same degree of kindred, gave the ordinary his election to 
accept whichever he pleased.] 

Upon this footing stood the law of wills and adminis- 
trations, from at least as early as the commencement of 
the twelfth century, up to the year 18 '>7 ; the ecclesiastical 
jurisdiction as to these, having been a peculiar constitution 
of this island ; inasmuch as in almost all other, even popish, 
countries, they were under the jurisdiction of the civil 
magistrates (/). But in our own times, this constitution 
came to be viewed with great disfavour; the opinion 
having gradually obtained that the subjects in question 
were not handled by the ecclesiastical courts as efiPectively, 
expeditiously, and cheaply as the interests of justice re- 
quired; and this opinion at length led to the introduc- 
tion, by act of parliament, of a new system, whereby the 
jurisdiction which these courts during eight centuries 
enjoyed over wills and intestacies was wholly taken away. 
For by 20 & 21 Viet. c. 77 — amended by 21 & 22 Viet. 

(<) 9 Rep. 39. {/) See 3 Bl. Com. 96, 97. 
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0. 95 (</) — suoli jurisdiction was directed to be thenceforth 
exercised in the “ Court of Probate” (a new tribunal then 
created, of a secular character) ; and is now assigned to 
the High Court of Justice — ^the jurisdiction of the Court 
of Probate having been transferred to that Court under 
the Judicature Act, 1873 {/i) ; and the Court of Probate 
is now represented (as regards its exclusive business) by the 
Probate Division of the High Court. 

II. We shall now address ourselves to our second head 
of inquiry, namely, the manner and requisites of wills, 
considered as dispositions of personal estate. Under this 
head we propose to consider, 

1. The capacity of persons to be testators : as to which 
the rule is, that all persons are capable, unless made other- 
wise by the special exceptions of the law {i) ; and the law 
in this particular being the same as before laid down in 
regard to alienation generally, these exceptions apply to 
all persons who labour under unsoundness of mind (A*), 
or who are restrained of their freedom of will by duress {1) 
or otherwise. Married 'women are also (except in certain 
cases) incompetent by reason of their coverture ; in which 
our constitution differs materially from the civil law(/«). 
For, among the Romans, there was no distinction. A. 
married woman was with them as capable of bequeathing 
as a feme sole {n). But with us it is otherwise ; inasmuch 
as all a married woman’s personal chattels (not being sepa- 
rate estate) belong in general to her husband, w'ho may also 
dispose of her chattels real, or shall have them to himself 
if he survives her. It would be, therefore, extremely in- 

(ff) Seo also 21 & 22 Viet. c. 56, (I) As to the case of partial un- 

8. 12, and 22 Viet. c. 30, as to the soundness of mind, see Smith *. 
case of persons dying domiciled in Tobbitt, Law Rep., 1 P. & D. 398, 
Scotland, but having pure personal contra Banks v. Goodfellow, Law 
estate in England. Rep., 5 Q. B. 549. 

(A) 36 & 37 Viet. c. 66, ss. 3, 34. (/) Vide sup. vol. i. pp. 140, 141, 

(i) 2 Bl. Com. 496. {,„) 2 Bl. Com. 497. 

(«) Ff. 31, 1. 77, 
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consistent to give her a power of defeating that provision of 
the law, by bequeathing those chattels to another (o). Yet 
by her husband’s licence she may dispose of her personalty 
by will {p ) ; or more properly by his assent ; for unless 
he sanctions the particular will in question, his previous 
general licence to make one, will not avail {q). And such 
assent amounts to no more than a waiver of his general 
right of administering his -udfe’s effects ; so that it will not 
be effectual unless he happens to survive her, for in that 
case only could he have been her administrator (>’). The 
rule as to the incapacity of married women to make wills 
is subject, however, to some other exceptions. For, first, 
the queen consort may dispose of her chattels by will, even 
without the consent of the king (*■). And any married 
woman may make her will of goods which are in her 
possession in autre droit, as executrix or administratrix {t). 
So she may bequeath any property by will, where an ex- 
press power has been confeiTed upon her so to dispose of it ; 
though her will may in that case be more properly de- 
scribed as an appointment of the property in execution of the 
power (u). She may also thus dispose of any property which 
she holds to her separate use either under the provisions of 
the Married Women’s Property Acts, 1870, 1882 (.r), or 
under the trusts of a settlement {p). Another incapacity to 
be a testator is that which arises through immaturity of age : 
as to which the rule until a recent j)eriod was, that a male 
was competent to make a will at the age of fourteen ; a 

(o) 4 Hep. 51. (tt) Soutliby v. Stonehousc, 2 

(p) Dr. & St. d. 1, c. 7. Ve.s. CIO ; Shelf ord on Wills, 130. 

(<l) See Bro. Abr. Devise, 34 ; See also Wms. on Executors, 45, 

Str. 891; Henley v. Phillips, 2Atk. 3rd edit. ; Sugd. on Powers, 287, 
49 ; Bamsby x \ Haines, Lee’s Rep. Gth edit. ; bui>. vol. i. p. 595. As 

120 ; Tucker v. Inman, 4 Man. & to powers in general, vide sup. 

G. 107G. vol. I. p. 651. 

(r) Stevens v. Bagwell, 15 Ves. (r) See 33 & 34 Viet. c. 93, ss. 1, 7 ; 
153 ; and see Re Rebecca Smith, 1 and 45 & 4G Viet. c. 75, ss. 1, 2, 6. 
Swab. & Trist. 125. (y) Peacock v. Monk, 2 Ves. sen. 

{») Co. Litt. 133. 191 ; Taylor r. Meads, 24 L. J., Ch. 

d) Godolph. 1, 10. 203. 
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female at twelve ; but neither of them at an earlier period ( 2 ) ; 
and this was also the regulation of the civil law («). But 
it is now expressly provided by the New Wills Act, passed 
in the year 1837, that no will thereafter made by a person 
under the age of twenty-one years shall be valid (b). 

2. We shall next advert to the solemnities which the 
execution of the will requires. And here also the law has 
lately undergone important alterations. It was formerly 
as follows : — a testament (as regarded personal property) 
might be either written or verbal^ (otherwise called nuncu~ 
patire) ; of which the former was published or declared by 
the testator as his written will ; the latter depended merely 
upon oral evidence ; being declared by the testator in cx~ 
tremis before a sufficient number of witnesses, and after- 
wards reduced to writing. But as nuncupative wills and 
codicils — which became less used as the art of writing 
became more general — w’ere liable to great impositions, 
and occasioned many perjuries, the Statute of Frauds 
(29 Car. II. c. 3) laid them under many restrictions, except 
when made by mariners at sea, and soldiers in active ser- 
vice (c) ; and indeed surrounded them by so numerous a 
train of requisites, that the things themselves fell into 
disuse long before they w'ere expressly abolished (rf). At 
the period of the la'vv of which we are speaking, the proof 
required of a written will of personalty was scarcely more 
satisfactory. As the general rule no witnesses W'ere re- 
quired for its authentication (e) : and if written in the 
testator’s own hand (though it had neither his signature 
nor seal, nor any witness present at its publication), it was 
good, provided sufficient proof could be had that it was in 

(;) 2 Bl. Com. 497, cites Godolph. But -wills of personalty, made by 
p. 1, c. 8 ; Went. 212 ; 2 Vem. 104, soldiers and seamen in actual ser- 
469 ; Gilb. Rep. 74. See Co. Litt. rice, are excepted from this enact- 
by Harg. 89, n. (6) ; Wats. Conv. ment. Videsup.Tol.l.p. 602,n. (p). 
404 (8th edit.), in notis. (<•) As to codicils, vide sup. vol. i. 

(a) 2 Bl. Com. 497; Co. Litt. by p. 593. 

Harg. 98 b, n. (6). (rf) 2 Bl. Com. 501. 

W 7 Will. 4 & 1 Viet. e. 26, s. 7. (r) Ib. ; and see Phil. Ec. C. 173. 
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fact his handwriting (/) . Nay, it was good though written 
in another man’s hand, and never signed by the testator, 
if shown to he according to his instructions, and to have 
been by him approved (g). Such were the rules on the 
subject of solemnities, so far as the will was to operate as‘ 
a disposition of the personal estate ; w'hile on the other hand 
as regarded the real estate, (as we mentioned in a former 
volume,) it was required not only to be invariably in w'ritiug, 
but to be attested by three witnesses at the least. But the 
7 Will. IV. & 1 Viet. c. 2G, introduced the obvious im- 
provement of establishing one uniform rule on this subject ; 
which the reader will remember requires that every will 
(whether of real or of personal estate) shall be a written in- 
strument, signed by the testator or some other person in his 
presence and by his direction, and attested by tw’o or more 
wutnesses present at the same time and in the presence of 
each other; while, on the other hand, the Act dispenses 
with any further publication (//). With reference to the 
operation of a will on personal estate, it has moreover been 
further enacted by 24 & 25 Viet. c. 114, but only as 
regards pure personal estate, tliat, as regards such estate, 
every -will and other testamentary instrument made within 
the united kingdom, by any British subject who shall die 
after 6th August, 1861, shall bo admitted to probate — 
whatever may be his domU ilc at the time of his making the 
same, or at the time of his death — provided it be executed 
according to the forms required by the laws for the time 
being in force, in that part of the united kingdom where 
the same is made. And, further, that every will made out 
of the united kingdom by a British subject who shall die 
after that date, shall (as regards such pure personal estate) 
be admitted to probate — whatever may be his domicile at the 
time of his making the same or at the time of his death — if 
made according to the forms required either by the law of 
the place where it was made, or of the place where the 

l 

(/) Blackstone ubi sup. cites \{(/) Comyns, 452, 463, 454. 
Godolpb. p. 1, C.21 ; Gilb.Rep. 260. Vide sup. vol. i. p. 603. 
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testator was domiciled when it was made, or by the laws at 
that time in force in that part of her majesty’s dominions 
where he had his domicile of origin (^). 

3. The next point that we shall notice, is the appoint- 
ment of an executor. In every will by which personal 
estate is bequeathed, such an appointment ought regularly 
to be made {k ) ; but it is capable of being made either by 
express words or by a clear implication (/). An executor 
is he to whom another man commits by will the execution 
of his last will and testament. And all persons are capable 
of being executors that are capable of making wills, and 
many others besides; for femes coverts (///), and infants (//), 
— nay, even an infant cn ventre sa mere , — may be made 
executors (o). 

4. We shall lastly advert to the probate; being the 
authentication of the will in a particular manner, which 


(/) It may here be remarked, that 
the domicile of the deceased governs 
the succession to his personalty. 
(See Doglioni v, Crispin, Law Rep., 
1 Ap. Ca. 301.) By 24 & 25 Viet, 
c. 114, s. 3, it is also declared that 
no will of any x^erson who shall die 
after 6th August, 1861, shall be 
held to be revoked or to have become 
invalid, nor shall the construction 
thereof be altered, by reason of any 
subsequent change of domicile of the 
testator. And see 24 & 25 Viet, 
c. 121, which, after reciting that 
by reason of the present law of 
domicile the wills of British sub- 
“ jects dying while resident abroad 
“ are often defeated, and their per- 
‘‘ sonal property administered in a 
‘ * manner contrary to their expecta- 
‘‘ tion and belief,” proceeds to en- 
able Her Majesty to direct, by order 
in council, that no British subject 
resident at the time of his death in 
any foreign country named in such 
order (and with which country she 
has by convention agi’eed that si- 


milar provisions shall be made with 
regard to the subjects thereof resi- 
dent in the united kingdom), shall 
be deemed to have acquired a domi- 
cile in such foreign country, unless 
residing there for a year preceding 
death, and having made such de- 
claration of desire to become domi- 
ciled as in the Act mentioned. 

(/t) Went. Off. Ex, e. 1 ; Plowd, 
281. 

(T) 2 Bl. Com. 503; and see in 
particular Eo Bell, Law Rep., 4 
Prob. D. 85. 

(/m) But probate would not be 
granted to a feme covert if her hus- 
band refused to allow her to act 
as executrix. (See Pemberton r. 
Chax»man, I Ell., Bl. 6: Ell. 1056.) 
But now, semblvy the husband has 
no longer any such power of vetoing 
his wife’s probate, (See Married 
Women’s Property Act, 1882, 45 
& 46 Viet. c. 75, fis. 18, 23.) 

(/i) Vide sup. j). 188. 

{o) West. Symb. p. 1, s. 635. 
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tlio law deems essential to the completion of any title to 
be made imder a will to personal estate, including chattels 
real (p). Until recently (that is, prior to the Act of 20 & 
21 Viet. c. 77) proof of the will was given by the executor 
— if he accepted the office, for that is of course in his dis- 
cretion (g) — before the ordinart/, i. e., as the general rule, 
the bishop of the diocese (/•) : and such proof was either in 
common form, which was upon the executor’s own oath, be- 
fore such ordinary or his surrogate, — ov ])er testes, in more 
solemn form of law, in case tlie validity of the will was 
disputed (s). And when the will was so juoved, the 
original was deposited in the registry of the ordinary;' 
and a copy thereof on parchment was made out under his 
seal, and delivered to the executor, together with a certifi- 
cate of its having been duly proved before him. All which 
together is properly styled the probate, though that term is 
also often applied to the official copy of the will taken 
alone {f). As to this proceeding, however, it is to be re- 

{p) Bl. Com. iibi «up. See Smith of Barraclough v. Greenhougrh, 
r. Miller, 1 T. R. 480; Doer. Mew, Law liep., 2 Q. B. C12. 

7 A. & E. 240; Doe r. Guimiiig, (^/) When the executor formally 
ib. 243 ; Matson r. Swift, 8 Bear. refuses to accept the office he is 

368. The case is otherwise in said to rowunce probate ; as to 

makin;^ title to real estate*, where which, see Creswick r. Woodward, 

the will may be authenticated by 4 Man. k G. 814 ; Venables r. East 

proving it before a jury according India Company, 2 Exch. 633; and 

to the ordinary course with other 20 4c 21 Viet. c. 77, s. 79; 21 4c 22 

instruments. On the other hand, 'V'ict. c. 95, s. 16. 

a devise of real estate may now (r) As to the ordinary, vide sup. 
also be authenticated by probate ; p. 184, n. (/). 

though until recently it could not. (,s) See Godolph. vol. 1, c. 20, s. 4, 

For by the 20 & 21 Viet. c. 77^ where the mode of ‘‘proving in 

8. 62, it is provided that after proof form of law’’ is more particularly 

in solemn form (the meaning of exxdained. When no opposition 

which expression will presently ai>- was made in the ecclesiastical court, 

pear), the probate is to be received the probate or administration was 

as “ conclusive evidence of the granted ex officio ct debito jnstiUte^ 

“ validity and contents of the will But when a caveat was entered a 

“ in proceedings affecting real es- Htdt in that court followed, to de- 

tate, in like manner as a i)robate tenninc the validity of the instru- 

“ is received in evidence in matters ment, or who had a right to ad- 

“ relating to the personal estate.’^ minister. (See 3 Bl. Com. 98.) 

See also sects. 63 G5, and the case (/) As to tin* ad vah^vou stamp 
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marked, that probate before the ordinary, as just mentioned, 
was in general the proper course, only in case all the goods 
of the deceased lay, at the time of his death, within the 
same diocese or other ecclesiastical jurisdiction. But if 
the deceased had hona notabilia {i. e., chattels to the value 
of a hundred shillings) in two distinct dioceses or jurisdic- 
tions, then the will had to be proved before the metropo- 
litan of the province, by way of special prerogative {u). 
And hence, the courts where the validity of such will was 
tried, and the offices where they were registered, were called 
the prerogative courts^ and the prerogative offices, of the 
provinces of Canterbury and York respectively (:r). But, 
under the present system, the law as to hona notabilia is 
disused ; the effect of 20 & 21 Yict. c. 77 (by which Act 
the jurisdiction of the Ecclesiastical Court in these matters 
was taken away), being that the whole jurisdiction and 
authority in relation to granting probates, and the de- 
positing and preserving the original wills, is now exercised 
without reference to the locality in which the property of 
the deceased may lie (y). A distinction, however, still 
obtains between proving in common form, and proving in a 
case of contention , — substantially the same with the former 
distinction between proving in common form, and proving 
2K'r testes, or in solemn form (c). For there are subordinate 


duty payable on obtaining probate, 
see 5 & 6 Viet. c. 79, s. 23 ; 22 & 
23 Viet. c. 36 ; 23 & 24 Viet. c. 15, 
SB. 4, 5 ; 24 & 25 Viet. c. 92, s. 3, and 
especially now 44 Viet. c. 12, ss. 26 
— 43. 1x0 stamp duty is payable 
where' the effects do not exceed 
lOOL (27 & 28 Viet. c. 56, s. 5.) 

(u) 4 Inst. 335 ; see Attorney- 
General V. Bouwens, 1 Horn. & 
Hurl. 319. As to bona notabilia^ 
see 2 Bl. Com., p. 509 ; Gurney r. 
Rawlins, 2 Mee. & W. 87 ; Easton 
V, Carter, 5 Exch. 8 ; and 10 & 11 
Viet. c. 98, s. 6. 

[x) Thereason assigned by Black- 

VOL. II. 


stone for this prerogative is the 
inconvenience that would otherwise 
have resulted from the necessity of 
taking out probates or administra- 
tions in all the different dioceses in 
w^hich the deceased had property to 
the amount of 5/. Bona notabilia 
were fixed at that amount by the 
canons of 1603 (see Bl. Corn* 
p. 509). 

{y) 20 & 21 Viet. c. 77, 8. 4. As 
to the deposit of wills after pro- 
bate, see ib. sects. 52, 66, 89, 90. 
As to the deposit of wills of living 
l)ersons, for safe custody, sect. 71. 

(z) Vide sup. p. 192. As to the 


o 
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jurisdictions througliout the country called “ District Regis- 
tries,” held within various districts set forth in a schedule 
to the Act ; and over each of these presides a “ District 
Registrar.” And the Act provides, that (at the option of 
the parties interested) a will may he proved or adminis- 
tration granted either in London or in the registry of the 
district in which the deceased had, at the time of his death, 
a fixed place of abode : — that is to say, provided the busi- 
ness be in “ common form,” and involves no contention as 
to the right of proof or grant ; for if it does, then recourse, 
as the general rule, must be had to the principal court (a). 

III. Om* third head of inquiry is, the manner of grant- 
ing administration. Until the change in the law to which 
we have already adverted, if the deceased died intestate, 
then letters of administration were granted by the ordinary 
or else by the metropolitan, — according to the distinctions 
with respect to hona notahilia already stated {h). But the 
grant is now made under the provision for that purpose 
contained in 20 & 21 Viet. c. 77, s. 4 {c). As to the per- 
son to whom the office is to be thus granted, the coui’t 
follows, except under special circumstances, the rules which 
used to be obligatory on the ordinary, and which are as 
follows : 

1. Administration of the goods and chattels of the wife 
must be granted to the husband or his representatives (f/), 
and of the husband’s effects, to the vudow, or next of kin ; 
but the court may grant it to either, or both, at its dis- 

practice of proving in solemn form [h) Vide sup. p. 193. 
under the new Act, see Moore r, [c) Moreover, where the estate 

Holgate, Law Rep., 1 P. &D. 101 ; of the intestate is very small, ad- 

Peacock r. Lowe, ib. 311. ministration maybe taken out by 

{a) 20 & 21 Viet. c. 77, ss. 2, 4G the widow or children, through the 

— 48. However, in contentious agency of the Registrar of the 

case.s, where the estate is under a County Court. (See 36 & 37 Viet, 

certain value, resort may be had c. 52 ; 38 & 39 Viet. c. 27.) 
to the County Court for the dis- {d) Johns r. Rowe, Cro. Car. 

trict, in place of the High Court of 106 ; stat. 29 Car. 2, c. 3 ; Squib v. 

J^tice. Wyn, 1 P. Wms. 381. 




SfrpAnrrs ^ommrriAtrtfW on tAe /anv of f'n<;(4md />>/. i 
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oretion (e). 2. Among the kindred, those are to he pre- 

ferred that are the nearest in degree to the intestate ; hut 
of persons in equal degree, the court may take which it 
pleases (/). 3. This nearness or propinquity of degree is 

reckoned according to the computation of the civilians, as 
expressed in the annexed Table {[/) ; which allows one 
degree for each person in the line of descent, exclusively 
of him from whom the computation begins; and in the 
direct line counts the degrees from the deceased to his 
relative, hut between collaterals, the sum of the degrees 
from the deceased to the common ancestor, and from the 
common ancestor to the relative. Wherein it differs (as 
regards collaterals) from the canonists, who begin from 
the common ancestor and reckon downwards; and in 
whatever degree the two persons, or the most remote 
of them, is distant from the common ancestor, consider 
them as related in that degree to each other (//). [And, 
therefore, in the first place the children, or (on failure of 
children) the parents of the deceased, are entitled to the 
administration : for though both children and parents are 
in the first degree, — "with us, the children are allowed the 
preference (?•). Then follow brothers and sisters (A-), and 

(<?) Fawtry r. Fawtiy, 1 Salk. 36; father’s effects during* the life of 
Stra. 532. The court prefers a sole their grandfather ; which depends 
to a joint administration. See Ee on the same principles as the grant- 
Newbold, Law Rep., IP. &:D. 285. ing of administration. At last it 
(/) The usual practice is to prefer was agreed at the diet of Arena- 
males to females, unless the latter berg, about the middle of the tenth 
represent the majority of interests. century, that the point should be 
(See Ircdaic i\ Ford, 1 Swab. & decided by combat. Accordingly, 
Trist. 305. an equal number of champions 

(y) Prec. Chan. 593 ; Gilb. Ten. being chosen on both sides, those 
9; R. V, Dr. Hay, 1 Bl. Rep. of the children obtained the vic- 

{h) 2 Bl. Com. 20G, 207, 604 ; tory ; and so the law was esta- 
Toller’s Executors, 87 — 90, 2nded. ; blished in their favour, that the 
Lloyd V. Tench, 2 Ves. sen. 215. issue of a person deceased should be 
(i) Godolph. p. 2, c. 35, s. 1 ; entitled to his goods and chattels 
2 Vem. 125 ; Toller’s Executors, in preference to his parents. (Mod. 
ubi sup. In Germany, there was ITn. Hist, xxix, 28.) 
a long dispute whether a man’s {k) Prec. Chancery, 627 ; Black- 
children should inherit their borough t\ Davis, 1 P. Wms. 41. 

O 2 
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[next to these, grandfathers and grandmothers ; for though 
all these are in the second degree, yet we give the pre- 
ference to brothers and sisters (/). Next to these are 
uncles and nephews {m), and the females of each class 
respectively ; and lastly, cousins. 4. The half blood is 
admitted to the administration as well as the whole, for 
they are of the kindred of the intestate : and though they 
were formerly (as we have seen) excluded from the in- 
heritance of laxd, yet this was upon feudal reasons only, 
which have nothing to do witli personal estate («). There- 
fore the brother of the half blood shall exclude the uncle 
of the whole blood (o) ; and the court may grant adminis- 
tration to the sister of the half, or the brother of the whole 
blood, at its discretion (p). 5. No preference obtains be- 

tween relatives cx parte paternd and those ex parte maternd, 
standing in the same degree of kindred to the deceased ; 
but administration may be committed to either (q) . G. If 
none of the kindred will take out administration, a creditor 
may do it (r). 7. And lastly, the court may, in defect of 

all these, commit administration to such discreet person 
as it approves of (.s) ; or may grant him letters ad col- 
Ugendum bona defancti, which neither makes him executor 
nor administrator: his only business being to keep the 
goods in his safe custody {t), and to do other acts for the 
benefit of such as are entitled to the property of the 
deceased {u). If a bastard (who has no kindred, being 
miUius JiHus), or anyone else that has no kindred, dies 
intestate, and without wife or child, it was at one time 
held, that the ordinary might seize his goods and dispose 


(l) Evelyn v. Evelyn, Amb. 191 ; 
3 Atk. 762; Toller’s Executors, 91. 

(m) Blackborougli r. Davis, 1 P. 
Wms. 41 ; S. C., 1 Salk. 251 ; Lloyd 
V. Tench, 2 Ves, sen. 213. 

(«) Vide sup. vol. i. p. 421. 

(o) 1 Ventr, 425. 

. (p) SeeAleyn, 36; Styl. 74. 


(^) Moor V. Barham, 1 P. Wms. 
53. 

(r) Gidley WiUiams, Salk. 38. 
See Coombs v. Coombs, Law Rep., 
1 P. & D. 288. 

(«) See Davis v. Chanter, 14 Sim. 
212 . 

{t) Went. ch. 14. 

(?<) 2 Inst. 398. 
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[of them in pio8 usus {x). But the usual course now is, in 
such cases, for any one who can establish an equitable 
(scil., moral) claim, to procure letters-patent, or other 
authority from the crown ; and then the court will grant 
administration to the person therein named (y).] 

In what has been stated on this subject, the administra- 
tion granted is supposed to be a general one ; as is always 
the case where the deceased dies wholly intestate, without 
making any -will at all. But it may happen that he has 
made a will without naming any executor, or has named 
an incapable person : or the executor may refuse to accept 
the office, or may himself die intestate before he has 
administered ( 2 ). In any of these cases, the court will 
grant administration cum test ament 0 annexo, to some other 
person ; in the choice of whom it prefers the residuaiy 
legatee, if any such be nominated in the will, to the next 
of kin (f?) : and we are informed by Glanvil that this 
species of administration was in use so early as the reign 
of Henry the second (i). Again, if there be a sole exe- 
cutor who is under the age of twenty-one, a temporary 
administration cum testamento annexo et durante minore estate 
may be granted to his guardian or such other person as the 
court shall think fit (c) ; for (by a proAusion of 38 Geo. III. 
0 . 87, s. 6) probate must not be granted to the infant exe- 
cutor himself till he attains his majority ; though if there 
be several executors named, and any of them be of full 
age, such may act without the co-operation of those under 
age {d). So also a temporary administration may bo 
granted durante absentia — as when an executor is out of 

{x) Manning s. Napp, Salk, 37. “ si m o, testator nuUos ad hoc nomU 

{ij) Jones V, Goodchild, 3 P. “ naverit, posstott propinqui et eon-- 
Wms. 33. sanguitiei ipsins defunctiy ad id 

(z) Sec 2 Bl. Com. 503, 505. faoienditmse ingererey — L. 7,o. 6. 

{a) Ib. ; 1 Sid. 281 ; 1 Vent. 219 ; (o) Vide sup. p. 191. As to the 

1 Roll. Ab. 907 ; Comb. 20. powers of such temporary adminia- 

(i) Testamenti execuiores esse do* trator, see Monsell r. Armstrong, 
bent iiy quos testator ad hoc clegerity Law Rep,, 14 Eq. Ca. 423. 

‘‘ ct quibus curam ipse commiserit ; {d) Wnis. E^ors, p. 235, 8th edit. 
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the realm; or pendente Utey where a suit is oommenoed 
touching the yalidity of a will (e). 

[The title by adm inis tration never devolves from one 
person to another, by representative right ; in which respect 
it differs from the title by will. For the interest vested in 
the executor by the will of the deceased, may be continued 
and kept alive by the will of the same executor ; so that 
the executor of A.’s executor is to all intents and purposes 
the executor and representative of A. himself (/) ; and, 
however long may be the series of executors, the ultimate 
one is still the representative of A. But the executor of 
A.’s administrator, or the administrator of A.’s executor, 
is not the representative of A. (</). For the joower of an 
executor is founded upon the special confidence and actual 
appointment of the deceased ; and such executor is there- 
fore allowed to transmit that power to another, in whom 
he has equal confidence, — but the administrator of A. is 
merely the officer of the court, in wffiom the deceased has 
reposed no trust at all : and therefore, on the death of 
that officer, it results back to the court, to appoint another. 
And, with regard to the administrator of A.’s executor, he 
has clearlj’’ no privity or relation to A. ; being only com- 
missioned to administer the effects of the intestate executor, 
and not of the original testator. "Wherefore, in both these 
cases, and whenever the course of representation from 
executor to executor is interrupted by any one adminis- 
tration, it is necessary for the court to commit adminis- 
tration afresh, of such of the goods of the deceased as 
were not administered by the former executor or adminis- 


{e) As to administrations pendente 
Utey and other temporary adminis- 
trations, see 20 & 21 Viet. c. 77, 
88. 70 — 78; 21 & 22 Viet. c. 95, 
Bs. 18, 20 ; Veret v. Dupre;?, Law 
Rep., 6 Eq. Ca. 329. 

(/) Sec 25 Edw. 3, st. 5, c. 6 ; 1 
Leon. 275. It is to be observed, 
however, that by 20 & 21 Viet. c. 77, 


8. 79, if an executor renounce — 
and by 21 & 22 Viet. c. 95, s. 16, if 
he die without having taken pro- 
bate, or if he do not appear when 
cited to take probate — his right in 
respect of the executorship ceases, 
as if ho had not been appointed. 

(y) Bro. Ab. tit. Administrator, 7. 



CH. VII. — or TITLE BY WILL AJN'D BY ADMINISTRATION. 199 


[trator. And sueli administrator de honk non may (as well 
as an original administrator) have only a limited or special 
administration committed to his care, viz. of certain specific 
effects, such as a term of years, and the like ; the rest being 
committed to others (/<().] 

Every person to whom administration is granted must 
give a bond (and, if so required, with one or more sureties) 
conditioned for duly collecting and administering the 
estate. And if the condition shall be broken, the bond is 
to be assigned by the court to some person to be chosen for 
the purpose ; and he is to sue upon the same in his own 
name, and to recover, as trustee for the parties interested, 
the full amount recoverable thereon (^). 


IV. Our last general head of inquiry involves the con- 
sideration of some of the chief points relative to the oflBce 
of an executor or an administrator. And we will in the 
first place refer to the well-known principle applicablo 
without distinction to both executors and administrators, 
that, in all matters in which the personal estate is con- 
cerned, they represent the person of the testator or in- 
testate, as the heir does that of his ancestor {k ) ; so that 
they, together with the heir of a deceased party, are 
sometimes compendiously described as his real and personal 
representatives. And, in illustration of this principle, we 
may further observe, that the executor or administrator 
has the same property in the chattels of the deceased (in- 
cluding his chattels real)^ as he himself had when living (/) ; 
and. In general, succeeds to his rights of action ; and that 


(A) 1 Roll. Abr. 908 ; Godolph. 
p. 2, c. 30 ; Salk. 36. 

(i) 20 & 21 Viet. c. 77, ss. 81— 
83 ; 21 & 22 Viet. c. 95, s. 15. As 
to tbe bond, see Sandrey v, Mitchell, 
3 B. & Smith, 405 ; as to when it 
will be assigned, see In the goods 
of Young, Law Rep., 1 P. & D. 
186. 


(A) Co. Litt. 209. 

(/) By 33 & 34 Viet. c. 71, 8. 23, 
the interest of a stockholder in 
stock shall be transferable by biiy 
executors or administrators, not- 
withstanding any speciBo beqnert 
thereof, — after the probate of the 
will, or the letters of administra- 
tion, shall have been loft at the 
bank for registration. 
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he is subject, on the other hand — so far as the assets in his 
hands extend or are concerned — to his liabilities (m) . [As 
to the duties incumbent upon executors and administrators 
respectively, these are in general very much the same; 
excepting, first, that the executor is bound to perform 
a will, which an administrator is not, unless where a 
testament is annexed to his administration, and then he 
differs still less from an executor ; and, secondly, that an 
executor may do many acts before he proves the will (;?), 
but an administrator may do nothing till letters of ad- 
ministration are issued (o). For the former derives liis 
power from the will and not from tlie probate ; the latter 
owes his power entirely to the appointment of the court (p). 
If any person takes upon him to act in the affairs of the 
deceased, without any just authority, — as by intermeddling 
with his goods, and many other transactions, — ho is called 
in law an executor of his own wrong, dc son fort ; and 
is liable to all the trouble of an executorship, ithout any 
of the profits or advantages (^). But merely doing acts of 
necessity or humanity, as locking up the goods, or burying 
the corpse, will not amount to such intermeddling as will 

[m) See 4 Edw. 3, o. 7 ; 3 & 4 {n) Wentw. oh. 3 ; 1 Salk. 290 ; 

Will. 4, c. 42 ; Powell r. Roes, 7 Whitehead r. Taylor, 10 Ad. &:E1. 
Ad. k El. 42G; Wcntwoi’th i\ Cock, 210. 

10 Ad. & El. 12 ; Prior i\ Hemhrow, (o) See Lucy v, Walrond, 3 Birij^*. 
8 Mee. & W. 873. The word N. C. 811. As to the doctrine of 

is api>lied to personal estate in the rvlathm^ by which the letters of ad- 
hands of the executor or admini.s- ministration are held to relate back 
trator, as well as to real estate in to acts done betwt‘cn the deatli and 
the hands of the heir. (As to its their beiri^»- tak(‘ri out, s(*e Morgan 
use in the latter sense, vide su]>. r. Thomas, 8 Exch. 302 ; Bodger 
vol. I. p. 432.) Independently of Arch, 10 Exch. 333. 
his liability in respect of assets^ an {p) Comyiis, lol. 

executor may, in certain cases, be- [fj) 43 Eli/, c. 8 ; 5 Rep. 53 ; 

come personally liable upon con- Wentw. ch. 14 ; Cannichacl r. 
tracts made by himself, though Carmichael, 2 Phill. 101. See also 
made in his reiiresentative charac- M<*yrickr. Anderson, 14 Q. B. 720; 
ter. On this subject, see Waite r. Hill r. Curtis, Law Rep., 1 Eq. 
Gale, 2 Dowl. & L. 925 ; Asliby v, Ca. 90 ; Coote r. Whittington, ib, 
Ashby, 7 B. C. 444; Pnor v. 1C Eq. Ca. 534; Sykes t\ Sykes, 
Hemhrow, 8 M. k W. 873. ib. 5 C. P. 113 ; In re Lovett, ib. 3 

Ch.D. 198. 
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[charge a man as executor of his own wrong (r) . An executor 
de son tort cannot bring an action himself in right of the 
deceased ; but actions may be brought against him (s) ; and 
he is chargeable with the debts of the deceased, so far as 
assets come to his hands {t) ; though, as against creditors 
in general, he is allowed all payments made to any other 
creditor in the same or a superior degree, himself only ex- 
cepted (^^). And though, as against the rightful executor 
or administrator, he cannot plead such payment, yet it 
shall be allowed him in mitigation of damages {x ) ; unless, 
perhaps, upon a deficiency of assets, w'horeby the rightful 
executor may be prevented from satisfying his own 
debt(y).] But let us now see what are the power and 
duty of an executor duly appointed, premising only that 
wherever he finds any difficulty he may always protect 
himself from responsibility, by applying to liave the estate 
administered under the direction of the court ; and that 
what is here stated as to the position of an executor, will 
be found to apply in general to that of an administrator 
also (c). 

1. [He must hiiri/ the deceased in a manner suitable to 
the estate which he leaves behind him. Necessary funeral 
expenses are allowed, previous to all other debts and 
charges (a). But if he be extravagant, or misapply the 
assets in this or in any other particular, it amoimts in 
technical language to a devastavit ; that is, to a devastation 

(>■) Dyer, 166. See Serle v. Moor. 527. As to the effect of pay- 
Watorworth, 4 Mee, & W. 9. jnents made to an executor de son 

(s) B’ 1. Ah. tit. Administrator, tort, see Tliompson t’. Harding, 2 
8 ; but SCO Rowsell r. Morris, Law Ell. & Bl. 630. 

Rep., 17 Eq. 20, overruling Rayner {x) 12 Mod. 441. 

V. Koehler, ib. 14 Eq. 262, and (y) Wentw. ch. 14. 

Cooto t’.Whittington, ib. 16 Eq. 534. (r) See 15 & 16 Yict. c. 86, ss. 45, 

{t) Dyer, 166 ; Meyrick v. An- 46 ; et post, bk. v. c. xm. 
derson, 14 Q. B. 726. As to his {a) As to funeral expenses, see 
liability in respect of assets lost Hancock t’. Podmore, 1 Bam. & 
after coming to his hands, see Job Adol. 260 ; Bisset v. Antrobus, 4 
V. Job, Law Rep., 6 Ch. D. 562. Sim. 012 ; Comer t*. Shew, 3 Mee. 

(»0 1 Chan. Cas. 33 ; 5 Rep. 20 ; & W. 356. 
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[or wastG of tlie substance of the deceased : and shall only 
be prejudicial to himself, and not to the creditors or lega- 
tees of the deceased (b). 

2. lie must, in the next place, ^^I’ovo the will of the de- 
ceased ; — or (as it is otherwise expressed) take out probate ; 
and in default of any will, the person entitled to be ad- 
ministrator must also, at this period, take out letters of ad- 
ministration ; — of both which proceedings enough has been 
already said. 

3. He must also make an invent or y of all goods and 
chattels ; or in other words of all personal estate, including 
chattels real, whether in possession or in action, of the 
deceased; and this inventory he is to deliver into the court, 
upon oath, if and when thereunto lawfully required (e).] 

4. He is to collect all the goods and chattels so invento- 
ried; and to that end is to bring actions, if necessary, 
against persons who withhold them {it). And inasmuch as 
all the personal estate of the deceased, whether in posses- 
sion or in action (desperate debts excepted), is anech in the 
hands of his j)ersonal representative^ and makes him liable 
to creditors so far as such property extends (c), — he is 
allowed to sell so much of it as does not already consist of 
money, in order to answer the demands that may be made 
upon him. And on this subject it may be worth remark, 
that if there be two or more executors who have proved 
the will, a sale, receipt or release by one of them shall be 
good against all the rest (/). 

(i) Shelley’s case, 1 Salk. 29G ; (€?) As to assets, vide sup. p. 200, 

Godolph. p. 2, c. 20, s. 2 ; Camden a. [m). 

V. Fletcher, 4 Mee. & W. 378. (/) Dyer, 23. It may be ob- 

(c) Stat. 21 Hen. 8, c. 5. Sec sensed, however, that the Bank of 

Griffiths i\ Antony, 5 Ad. & El. 023. England are authorized, before 

(d) As to the production of pro- they allow a transfer of the stock of 

bate or administration in an action a deceased party standing in their 

BO brought, see Webb v. Atkins, 14 books, to require that all the exe- 

C.B. 401. As to the liability of an cutors who have proved shall join 

executor or administrator to costsy (33 & 34 Viet. o. 71, s. 23). It has 

see 3 & 4 Will. 4, c. 42, s. 31 ; been doubted, moreover, whether 

Farley v, Briant, 3 Ad. Sc El. 839. a sale or release by one of two or 
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5. .He must pay the dchU of the deceased {g ) ; and in 
payment of debts must observe the rules of priority, ac- 
cording to the several degrees which the law has established 
in this matter, and he may in his discretion pay a debt 
barred by the statutes of limitation {h). And, first, he 
must pay all funeral charges, and the expense of proving 
the will, and the like. Secondly, debts due to the Crown, 
on record or other specialty {i). Thirdly, such debts, as 
are, by particular statutes, to be preferred to all others ; of 
which there are some miscellaneous instances in the statute 
book (Z’). Fourthly, debts of record: such as debts due 
on judgments {t) and recognizances (w) ; and amongst 
debts of this degree are to be reckoned also decrees in 
equity and orders in bankruptcy . Fifthly, all other 

more administrators^ is also good ib. 6 Eq. Ca. 1; Xclson r. Page, 

as against the rest (see per Lord ib. 7 Eq. Ca. 25 ; Coote r. Lowndes, 

Hardwicke, in Hudson v, Hudson, ib. 10 Eq. Ca. 376 ; Lewis v. Lewis, 

1 Atk. 460; Jacomb r. Harwood, ib. 13 Eq. Ca. 218; Sackville t\ 

2 Ves. sen. 267 ; Selwyn, N. P. Smyth, ib. 17 Eq. Ca. 153; Tres- 

11th edit. p. 784, in notis^ and trail r. Mason, ib. 7 Ch. D. 655 ; 

Williams’ Law of Executors^ p. 954, In re Newmareh, ib. 9 Ch. T>. 12 ; 

8th edit. Leonino v. Leonino, ib. 10 Ch. D. 

(y) By ‘‘Locke King’s” Act 460 ; Athill r. Athill, ib. 16 Ch. D. 

(17 & 18 Viet. c. 113, explained by 211 ; Elliott r. Dearsley, ib. 322. 

30 & 31 Viet. c. 69, and extended (Ji) Lowisr. Eumney, LawRep., 

by 40 & 41 Viet. c. 34), the heir 4 Eq. Ca. 451 ; In re Greaves, 

or devisee of any real estate imder Bray v, Tofield, Law Rep., 18 Ch. 

mortgage is not to bo entitled to D. 551. 

have the mortgage discharged out (i) 1 And. 129. 

of the personal estate, or out of any (A) See 17 Geo. 2, c. 38 ; 38 & 39 

other real estate, of the deceased, Viet. c. 60, s. 7. 

but the lands mortgaged shall bo {1) In order to take preference 

primarilyliable— unless the testator over heirs, executors, or adminis- 

shall in his will declare expressly trators, the judgment must be duly 

or by necessary implication an in- registered under 23 & 24 Viet. c. 38, 

tention to the contrary. This, and 27 & 28 Viet. o. 112. 

however, is to be without prejudice {m) 4 Rep. 60; Cro. Car. 363, 

to the right of the mortgagee to As to debts of record, vide sup. 

obtain full payment, either out of p. 143. 

the personal estate or otherwise. (w) Shafto v. Powell, 3 Lev. 355 ; 
As to the above statute, see Max- Morrice r. The Bank of England, 

well V. Hyslop, Law Rep., 4 Eq. 3 Swanst. 573. 

Ca. 407 ; Brownson r. LawTance, 
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debts — whether they are on simple contract, (that 

is, on contract by word of mouth or by writing unsealed,) 
or whether they arise or are seciu’cd by any bond, deed, 
or other instrument under seal or otherwise made or con- 
stituted a specialty debt (o) . Among debts of equal degree, 
the executor, if a creditor of the testator, is allowed to pay 
himself first, by retaining so much of the legal assets in 
his hands as his debt amounts to (p). But an executor of 
his own wrong is not allowed to retain ; for that would 
tend to encourage creditors to strive who should first 
take possession of the goods of the deceased ; and would 
besides be taking advantage of their own wrong, which 
is contrary to the rule of law (<7). Also among several 
creditors of equal degree, he shall be first paid who shall 
first obtain judgment for his debt; and the executor or 
administrator cannot resist his action on the ground that 
nothing will be left for the other creditors. He may resist 

it, however, on the ground that there is not enough to pay 
a creditor of higher degree. And this defence he is hound 
to make, if he have notice that a higher debt is outstand- 
ing (r) ; for otherwise, on a deficiency of assets, he must 
answer for it out of his own estate : and of all debts of 
record he has notice by construction of law(s). If after 
exhausting the whole assets which have come to his hands, 

( 0 ) 32 & *33 Viet. c. 46. (Sec caturo Act, 1875 (38 & 39 Viet. 

Williams v. Williams, Law Rcx)., c. 77), s. 10, and decisions thereon, 

15 Eq. 270 ; ShirrefP r. Hastings, when the estate is insolvent. 

ib. 6 Ch. D. 610.) Prior to this (^y) Cock r. Goodfellow, 10 Mod. 
Act, specialty debts were preferred 496. As to retainer, see 1 Roll, 

to such as arose on simple contract. Abr. 922 ; Plowd. 543 ; Glaholm v. 

Blackstone says (vol. ii. p. 511), Rowntree, 6 Ad. & El. 710 ; Jones 

that ‘‘servants’ wages are by some v. Evans, Law Rep., 2 Ch. D. 420 ; 

with reason preferred to any other Thompson v. Bennett, ib. 6 Ch. D. 

debts of this last class ; and so 739 ; Walters v. Walters, ib. 18 

stood the antient law according to Ch. D. 182 ; Campbell v. Camp- 

Bracton and Fleta, who reckoned bell, ib. 16 Ch. D. 198. 

among the first debts to be paid {q) 6 Rep. 30. 

aervltia servientium et siipendia fa- (r) Dy. 32 ; 2 Leon. 60 ; Sawyer 

muloriim and cites 1 Roll. Abr. v, Mercer, 1 T. R. 690. 

927 ; Bracton, lib. 2, c. 26 ; Fleta, (h) 2 Bl. Com. p. 511. 
lib. 2, c. 56, s. 10. And see Judi- 
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by the due payment of debts, he be afterwards sued by a 
creditor remaining unpaid, he is entitled to defend himself 
by proving that he has fully administered, which is called 
a plea of plene adminidravit {t). And upon this plea the 
creditor is only entitled to judgment that he shall be paid 
out of any future assets that shall come to the defendant’s 
hands ; which is called a judgment of assets in fiituro or 
qiiando acciderint. 

C. [When the debts are all discharged (er), the legacies 


{t) As to this plea, see Palmer 
r. Waller, 1 Mce. & W. G89; Smith 
V, Day, 2 Mee. & W. G84 ; Glaholm 
V. Rowntree, 6 Ad. & El. 710 ; 
Dawson i\ Gregory, 7 Q. 13. 757. 

{ii) It will be desirable to notice 
briefly in this place the following 
modern enactments, jiassed with 
the object of protecting an executor 
or administrator in the execution 
of his office. 

By 13 & 14 Viet. c. 35, ss. 19 — 
25, and 23 & 24 Viet. c. 38, s. 14, 
he may obtain an order at cham- 
bers, for taking an account of the 
outstanding debts and liabilities 
with which he has to deal. 

By 22 & 23 Viet. c. 35, ss, 27, 
28, (if liable on a lease granted to 
the deceased, or on the con Abeyance 
of property to him subject to a chief 
rent or rent -charge,) ho may, after 
assigning or conveying such lease or 
propel ty to a purchaser, and fol- 
lowing in other respects the course 
pointed out by the Act, — proceed to 
distribute the assets without being 
personally responsible for claims 
which may afterwards accrue under 
such lease or conveyance. 

By the same Act (sect. 29), if he 
shall give proper notices to creditors 
and others, to send in their claims 
as directed in the statute, he is 
enabled afterwards, when the time 
named in the notices has expired, 


to distribute the assets among the 
parties entitled, of whose claims he 
has been then apprised. (See Clegg 
i\ Rowland, Law Rep., 3 Eq. Ca. 
368 ; Newton r. Sherry, ib. 1 C. P. 
D. 246.) 

By the same Act (sect. 30) and 
23 &: 24 Viet. c. 38, s. 9, he may 
apply to the court, for advice or 
direction respecting the adminis- 
tration of the assets ; and if he acts 
under such advice or direction, he 
will be discharged so far as regards 
his own responsibility. 

By 23 & 24 Viet. c. 145, s. 30, re- 
pealed, but in substance re-enacted, 
by the Conveyancing Act, 1881, 
44 & 45 Viet. c. 41, s. 37, it is 
made lawful for executors to pay 
debts or claims upon any e\idence 
that they may think sufficient ; and 
to accept any composition or secu- 
rity for debts due to the deceased ; 
and to allow time for payment of 
any such debt : and also to compro- 
mise, compound, or submit to arbi- 
tration all debts, accounts, claims, 
and things w^hatsoever, without 
being responsible for any loss occa- 
sioned thereby, (See also the en- 
actments relative to trustees gener- 
ally, mentioned post, vol. iv. bk. v. 
ch. XIII. ; and 30 & 31 Viet. c. 132, 
as to the securities in which trust 
funds may be invested by executors 
or administrators.) 
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[claim the next regard; which are to he paid hy the 
executor so far as the assets will extend (ar) ; hut he may 
not* give himself the preference herein, as in the case of 
debts (y). 

A legacy is a bequest hy will of goods and chattels — 
including in that term chattels real (z). Such bequest, on 
the death of the testator, transfers to the legatee an inchoate 
property in that w'hich is given, hut his interest therein 
is not perfect without the assent of the executor. For if I 
have a general or pecnnkiry legacy of 1001., or a speeific one 
of a piece of plate, I cannot in either ease take it without 
the consent of the executor (a). For in him all the chattels 
axe vested in the first instance ; and it is his business to 
see whether there is a sufficient fund to pay all the debts 
of the testator {b ) ; the rule of equity being, that a man 
must be just before he is permitted to be generous ; or as 
Bracton expresses the sense of our antient law, “ de bonis 
defuixcH prinio dedacenda sunt ea quee sunt necessitatis, et 
postea quee sunt utilitatis, ct uUhno quee sunt roluntatis*^ {c). 
And in case of a deficiency of assets, all the general legacies 
must abate proportionably ; nay, even if the legatees have 
been paid, they are bound to refund a rateable part, in 
case debts come in afterwards more than sufficient to ex- 
haust the residuum after the legacies paid {d). And this law 
is as old as Bracton and Fleta, who tell us, “ si plura sint 
dehita, vet plus legatuxn facrit, ad qua' eatalla defuncti non 
sufficiant, fiat ubique defalcatio, excepto regis j)rif>ilcgio’’ (e). 

(x) He must, however, retain the spect thereof, succession duty under 
legacy duty, and pay it over to the that Act. 

commissioners of inland revenue. [a) SccCo. Litt. Ill ; Aleyn, 39 ; 
(See also 44 Viet. c. 12, ss. 30 — Richards r. Browne, 3 Bing. N. C. 
43.) 493. 

(//) 2 Vcm. 434 ; 2 P. Wms. 25. [h) Smith v. Day, 2 Mce. & W. 

(z) By the Succession Duty Act, 684. 

1853 (16 k 17 Viet. c. 51, s. 19), no (c) L. 2, c. 26. 

legatee shall be chargeable with {d) Newman r. Barton, 2 Veru. 

legacy duty, in respect of any lease- 205. 

hold hereditaments of the testator, (r) Bract. 1. 2, c. 20 ; Fleta, 1. 2, 
as belonging to the personal estate ; c. 67, s. 1 1 , 

but he is made liable to pay, in re- 
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[However, a sjyecific legacy of a piece of plate, a horse, 
or the like, is not to abate at all, unless there he not 
sufficient without such abatement to pay the debts of the 
deceased (/).] But, on the other hand, it is liable to 
ademption ; which arises where the thing so bequeathed is 
afterwards disposed of in some other manner, by the 
testator himself before his death : and where a specific 
legacy is thus adeemed, the legatee has no longer any 
claim under the will {g). 

If the legatee die before the -testator, the legacy is in 
general lost or lapses, and shall sink into the residuum. 
But by a provision in the New Wills Act, (7 Will. lY- & 
1 Yict. c. 26, s. 33,) referred to in the chapter on Devises, 
an exception to this rule has been introduced, in the case 
where the bequest is to a child, or other issue of the testator, 
for any estate or interest not determinable at or before the 
death of the legatee, and the legatee leaves issue, who sur- 
vive the testator, and no intention to the contrary thereof 
appears on the face of the will (//). If a contingent legacy 
be left to any one, as when he shall attain, or if he attain, 
the age of twenty-one, and he die before that time, it is 
a lapsed legacy, even though he survive the testator (»). 
However, a legacy to one, “ to be paid” when ho attains 
the age of twenty-one years, is a vested legacy ; an interest, 
that is to say, which commences in precsenti, although it be 
solvendim in futiiro: and if the legatee die before that age, 
his representatives shall in general receive it out of the 
testator’s personal estate (/i ). But, on the other hand, if 
such legacies be charged upon a real estate, in both cases 

(/) 2 Vern. 111. Where the Lamb, Law Eep., 4 Eq. Cas. 372. 
assets are deficient, debts are to be (^■) Blackstone says (vol. ii, 
preferred to specific legacies. (Rich- p. 513), that this distinction ia 
ards V. Browne, 3 Bing. N. 0. 493.) borrowed from the civil law, a™! 

(y) See In re Gibson, Matthews cites Ff. 35, 1. 1, 2. He also re- 
t’. Foulsbam, LawRep., 2Eq. Cas. marks that its adoption in our 
669 ; Dawson v. Dawson, ib. 4 Eq. ordinary courts of law is owing to 
Ca. 504; Nevinr.Drysdale, ib.617. its having been before adopted in 

(A) Vide sup. vol. i. p. Oil. the Ecclesiastical Courts; and cites 

(i) Dyer, 69 ; 1 Eq. Cas. Ab. 1 Eq. Cas. Ab. 295. 

295 ; 2B1. Com. 513. See Locke w 
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tliey sliall lapse for the benefit of the heir, unless there 
be something further in the will, sufficient to show an 
intention to the contrary (/) . If a legacy, due imme- 
diately, be charged on land, interest shall be payable 
thereon from the testator’s death {m ) ; but if not so 
charged, it will only carry interest (at the rate of 4/. per 
cent, per annum) from the end of the year after the death 
of the testator ; for that is the time generally allowed by 
law for the payment of legacies (;/). 

By another species of contingent legacy, personal estate 
is sometimes bequeathed to A., and upon his dying n-ifhout 
issue, then over to B. This was formerly considered as 
importing an indefinite failure of issue ; and the bequest 
over was consequently held to be void, as too remote and 
tending to perpetuity (o). But a contrary rule was esta- 
blished by 7 Will. IV. & 1 Viet. c. 26, s. 29, as more par- 
ticularly explained in our chapter on Devises (p). For, 
by that provision, this expression is now to be construed 
(unless a contrary intention aj)pear on the face of the will) 
as importing a failure of issue in the lifetime or at the 
death of A. Such a bequest as that just mentioned will, 
consequently, now be good. 

7. When all the debts and particular legacies are dis- 
charged, the surplus, or residuum, must be paid to the resi- 
duary legatee, if any be appointed by the will (q) ; and if 
there be none, it was long a settled notion that it devolved 

(/) Duke of Cliandos r. Talbot, [p) Vide sup. vol. i. p. 613. 

2 P. Wms. 601; sec Co. Litt. by (^) It may bo lierc remarked, that 

Butl. 237 a, note (1). before jjaying' over such residuum, 

(»j) 2 Bl. Com. p. 513. the executor must pass his 

(«) Maxwell v. Wettenhall, 2 P. acconni before the Board of Inland 
Wms. 26, 27. In case, however, llevcnue, setting forth, in the pro- 
of a specific legacy of stock, such scribed form, the particulars of the 
legacy will cany the dividends assets of the estate and of the pay- 
from the testator’s death. (Kirby ments made thereout,— the duty 
V, Potter, 4 Ves. 751 ; Barrington (which is payable as well on the 
t’. Tristam, 6 Ves. 349.) residuum as on the particular lega- 

(o) Fcame, Cont. Hem. 485, 9th cics) being calculated on the balance 
edit. As to perjjetuity, see vol. i. found, 
p. 556. 
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to the executor’s own use, by virtue of his executorship (r). 
That doctrine, however, was afterwards understood as sub- 
ject to this restriction, that wherever there was sufficient 
on the face of the will to show that the executor was not 
intended to have the residue, it should go to the next of 
kin (s). And it has since been provided by 11 G-eo. IV. & 
1 Will. IV. c. 40, that unless it shall appear on the will 
that the executor was intended to have the residue, he shall 
be deemed to be a trustee for such persons (if any) as 
would be entitled (had the testator died intestate) to claim 
as next of kin under the Statute of Distributions, now 
about to be mentioned {t). 

8. This statute was passed with reference to the case of 
an intestacy^ and to provide for the residuum oi estate which 
may remain after payment of the dead man’s debts ; for 
here, too, it was formerly much doubted whether the ad- 
ministrator could be compelled to make any distribution 
of the surplus {ii). [And though — after the administration 
was taken from the ordinary, and transferred to the re- 
lations of the deceased, — the spiritual court endeavoured 
to' compel a distribution, and took bonds of the adminis- 
trator for that pm'pose, such bonds were prohibited by the 
temporal com'ts, and declared void at law (.r). But these 
controversies were disposed of by the Statute of Distribu- 
tions (22 & 23 Car. II. c. 10), which, as explained by 
29 Car. II. c. 3, provided that the surplusage of intestates’ 
estates, — except in the case of femes covert, the adminis- 
tration and enjoyment of whose estates belong, by the 
principles of the common law, to their husbands, — shall, 
after the expiration of one full year from the death of the 


(r) Perkins, 625. 

(s) 2 Bl. Com. 616 ; 11 Geo. 4 & 
1 Will. 4, c. 40. 

(0 See Love v. Gaze, 8 Beav. 
472 ; Bird t’. Hams, Law Eep., 9 
Eq. Ca. 204. And as to the exe- 
cutor’s right to such surplus, where 
VOL. IT. 


there are no next of Idn, see Eoose 
V. Chalk, W. N. 1880, p. 145. 

(«<) Godolph. p. 2, c. 32. 

(x) Hughes r. Hughes, 1 Lev. 
233 ; Cart. 125 ; Edwards v. Free- 
man, 2 P. Wms. 447. 

V 
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[intestate, be distributed in the following manner : — one- 
third shall go to the widow of the intestate, and the residue 
in equal proportions to his children, or, if they be dead, to 
their representatives, that is, their lineal descendants ; if 
there are no children or legal representatives of such 
children subsisting, then a moiety shall go to the widow, 
and a moiety to the next of kindred in equal degree, and 
their representatives : if no widow, the whole shall go to 
the children ; if neither widow nor children, the whole 
shall be distributed among the next of kin in equal degree, 
and their representatives: but no representatives are ad- 
mitted, among collaterals, farther than the children of the 
intestates’ brothers and sisters (//). The next of kindred 
here referred to, are to be ascertained by the same rules of 
consanguinity, as those which indicate who are entitled to 
letters of administration, of which we have sufficiently 
spoken (s). And, therefore, according to 22 & 23 Car. II. 
c. 10, the father, or if he were dead, the mother, succeeded 
to all the personal effects of their children who died intestate 
and without wife or issue ; in exclusion of the other sons 
and daughters, the brothers and sisters of the deceased. 
And so the law still remains with respect to the father; 
but by stat. 1 Jac. II. c. 17, if the father be dead, and 
any of the children die intestate without wife or issue, in 
the lifetime of the mother, she and each of the remaining 
children, or their representatives, shall divide his effects 
in equal portions. 

It is obvious to observe how near a resemblance this 
Statute of Distributions bears, in some particulars, to our 
antient English law, de rationahili parte bonornm^ spoken 
of at the beginning of this chapter ; and which Sir Edward 
Coke himself, though he doubted the generality of its 
restraint on the power of devising by will, held to be uni- 
versally binding, (in point of conscience at least,) upon 

(y) Raym. 496; Lord Raym. 108, -where a Table of Distributions 

671 ; Pett’s case, 1 P. Wms. 27 ; is given, 

see 1 Chit. Gen. Pract. of theLa-w, (;) Vide sup. p. 194. 
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[the administrator or executor, in the case of either a total 
or a partial intestacy («). It also hears some resemblance 
to the Roman law of succession ah intestato {h) ; which, 
and because the Act was also penned by an eminent civi- 
lian (c), has occasioned a notion that the parliament of 
England copied it from the Roman praetor {d). So like- 
wise there is another part of the Statute of Distributions, 
where directions are given that no children of the intestate 
(except his heir at law) on whom he settled in his lifetime 
any estate in lands or pecuniary portion, equal to the 
distributive shares of the other children, shall have any 
part of the surplusage with their brothers and sisters ; but 
if the estates so given them, by way of advancement, 
should not be quite equivalent to the other shares, the chil- 
dren so advanced shall, in such case, have so much as will 
make them equal (e). This just and equitable provision 
has been said to be derived from the collatio honor um of the 
imperial law ; which it certainly resembles in some points, 
though it differs widely in others (/). But it may not be 
amiss to observe, that, with regard to goods and chattels, 
this doctrine of advancement was jiart of the antient 

(a) 2 Inst. 33 : see Petit Smith, 520) proceeds to intimate a doubt of 
1 P. Wms. 8. this, since the law of pars ration^ 

[h) The general rule of such sue- ahllis prevailed “ from the time of 
cession was this : — 1. The children ‘‘Canute downwards, many cen- 

or lineal descendants in equal por- “ turies before Justinian’s laws 

tions. 2. On failure of these, the “ were known or heard of in the 
parents or lineal ascendants, and “ western part of Europe.” But 
with them the brethren or sisters of it might have been drawn, as ho 
the wholp blood ; or, if the parents himself afterwards admits, from 
were dead, all the brothers and sis- * the Roman law, at a period earlier 
ters, together with the represen ta- than that of Justinian, 
tives of a brother or sister deceased. {e) As to advances to children, 

3. The next collateral relations in see Stares v. Penton, Law Rep., 4 
equal degree. 4. The husband or Eq. Ca. 40 ; Boyd v, Boyd, ib. 305 ; 
wife of the deceased. (Ff. 38, 15 ; Taylor v. Taylor, ib. 20 Eq. Ca. 
1 Nov. 118, c. 1, 2, 3 ; 127, c. 1.) 155 ; Lord Chichester v. Coventry, 

(c) Sir Walter Walker ; see per ib. 2 H. of L. Ca. 71. 

Holt, C. J., in 1 Ld. Raym. 674. (/) Ff. 37, 6, 1. 

{d) Blackstone (vol. ii. pp. 616, 
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[custom of London (^r), of tlie province of York, and of the 
kingdom of Scotland (/<) ; and that, with regard to lands 
descending in coparcenary, it has always been, and still is, 
the common law of England, under the name of Iwtch- 
pot («). 

It must be acknowledged, however, that the doctrine 
and limits of representation laid down in the Statute of 
Distributions seem to have been principally borrowed from 
the civil law ; whereby it happens that personal estates are, 
under its provisions, sometimes divided per capita, and 
sometimes per stirpes ; whereas the common law knows no 
other rule of succession but that stirpes only (Zr). They 
are divided per capita, — ^to every man an equal share — 
when all the next of kin claim in their own rights, as in 
equal degree of kindred, and not pire rcprmsentationis, in 
the right of another person. As if the next of kin be the 
intestate’s three brothers, A., B. and C. ; here his eifects 
are divided into three equal portions, and distributed per 
ca^nta, one to each : but if one of these brothers, A., had 
been dead, leaving three children, and another, B., leaving 
two ; then the distribution must have been per stirpes ; 
viz. one-third to A.’s three children, another third to B.’s 
two children, and the remaining third to C., the surviving 
brother. But if C. had also been dead, without issue, then 
A.’s and B.’s five children, being all in equal degree to the 
intestate, would have taken in their own rights capita; 
viz. each of them one-fifth part (/).] 

By the Statute of Distributions the customs of the city 
of London, of the province of York, and of all other places 

(^r) See Kemps v. Kelsey, Prec* two lines of descent from their 
Ch. 696. common ancestor, the fund was 

(A) Ersk. Inst. b. 3, tr. 9, ss. 24, divided by the court into moieties, 
25. and each moiety sub-divided be- 

(i) Vide sup. vol. i. p. 348. tween the respective descendants 

(A) Vide sup. vol. I. p. 407. per stirpes and not per capita. In 

(^) Prec. Chan. 64. In a recent re Ross’s Trusts, Law Rep., 13 
case where grandchildren and Eq. Oa. 286. 
great-grandchildren claimed by 
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having peculiar cuBtoms of distributing intestates’ effects, 
were expressly excepted and reserved. So that, though in 
those places the restraint of devising had been removed by 
the statutes formerly mentioned {m ) ; their antient customs 
with respect to the estates of intestates long remained in 
full force («). 

Any special customs, however, concerning the distribu- 
tion of estates in these or other places have now wholly 
ceased and determined; save only with respect to the 
estates of those who may have died on or before the 
Slst December, 1856. For by 19 & 20 Yict. c. 94, it was 
enacted, that the distribution of the personal estate of all 
persons dying intestate on or after the 1st January, 1857, 
shall take place as if the rules for the distribution of the 
personal estates of intestates generally prevalent in the 
province of Canterbury, prevailed throughout the whole of 
England and Wales, — any law, custom or statute to the 
contrary notwithstanding. 

(»i) Vide sup. pp. 182, 183. place, set aside for her o'wn use, 

(«) An account of the peculiar and the residue of the estate divided 
customs which once prevailed, in into three parts, whereof she took 
some places, with regard to the one, the children another, and the 
distribution of the estates of in- administrator the third; which 
testates, will be found in Black- last, or dead man's part, (till the 
stone (vol. ii. pp. 518, 519). Thus, statute 1 Jac. 2, c. 17,) the ad- 
in London, if the deceased left a ministrator was wont to retain for 
widow and children, her apparel his own use. (See Matthews v. 
and bedroom furniture, (called the Newby, 1 Vem. 133.) 
widow's chamber,) was, in the first 
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CONCLUSION. 

OF SOME MIXED OR IRREGULAR SUBJECTS OF 
PROPERTY. 


We have thus taken a general survey of the law of pro- 
perty, under its great divisions of “things real” and 
“ things personal which form, as we have seen, two dis- 
tinct classes of subjects, strongly distinguished from each 
other, not only as regards the natural qualities of immo- 
bility on the one hand, and mobility on the other, but also 
as regards the legal constitution and incidents to which 
each class is respectively liable. There is, however, no 
science which admits of an arrangement so perfect as to be 
subject to no anomalies ; and in the law of property there 
are, accordingly, some few cases of irregular character, 
with the consideration of which we will close the Second 
Book of these Commentaries. 

First, then, there are certain matters falling within the 
definition of things real, which are attended, nevertheless, 
with some of the legal qualities of things personal ; and, 
again, there are others which, though things personal in 
point of definition, are, in respect of some* of their legal 
qualities, of the nature of things real. Of these in their 
order. 

The subjects which present themselves for notice, under 
the first head, are as follows : 

1. Emhlements ; — or the growing crops of those vegetable 
productions of the soil, which are annually produced by 
the labour of the cultivator. All natural growths (it is to 
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be observed), until actually severed from tbe soil, are in 
legal contemplation parcel of the realty, not less than the 
soil itself ; but upon severance, change their character, and 
are converted into personalty. They are consequently 
governed, when in the first predicament, by all those rules 
as to estate and title which are incident to things real; 
when in the second, by all those which attach to things 
personal. Thus trees, while still implanted in the ground, 
are parcel of the freehold ; and as such will pass, on the 
death of the owner thereof, to his heir or devisee: but 
when felled or blown down, become part of his personal 
estate ; and, at his decease, will consequently belong to his 
executor or administrator. 

To this general doctrine, however, there is an exception 
in the case of the fructus industriaks, such as are above de- 
scribed under the name of emblements ; for these, though 
still in union with the soil, follow, nevertheless, in several 
particulars, the nature of personal, as distinguished from 
real estate. 

For, in the first place, emblements may be lawfully 
severed from the soil, and removed by the tenant whose 
cultivation has produced them, though his interest in the 
land may be too limited to entitle him to cut down trees 
or the like. And, as shown in a former part of the work, 
a tenant, whose estate comes to an end at a period which 
he was not in a condition to foresee, is entitled to cut and 
carry away, when ripe, even after his tenancy has deter- 
mined, the emblements which he has sown or planted; 
and to convert them to his own use, as his goods and 
chattels {a). 

Again, upon the death of a terretenant seised in fee, 
the emblements on his land growing at the time of his 

(a) Vide vol. i, pp. 260, 289, tenancy, is superseded by a new 
where it is shown that in some species of protection afforded by 
cases the common law right of the 14 & 16 Viet. c. 25 ; but that 
tenant, to convey away emblements otherwise sudi right is in full 
after the determination of the force. 
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decease will devolve, by the rule of law upon his exe- 
cutor, or, in case of his intestacy, on his administrator; 
and will not (in such last case) descend, like the land 
itself, to his heir : for which the reason seems to be, that 
they were sown with the intention of being reaped by 
himself, and of being thus ultimately converted into per- 
sonal estate. The law, however, makes in this case a dis- 
tinction between an heir and a devisee : for a devise to a 
man of a particular piece of land, will suffice to carry also 
the emblements growing thereon at the testator’s death; 
because in giving the principal subject he shall be presumed 
to mean to give it with the attendant advantages (b). 

Further, the emblements of a terretenant are subject, 
like his moveables, to be distrained upon for any arrears of 
rent that he may owe to his landlord. Formerly, indeed, 
this was otherwise : for at common law it was the move- 
ables only of the tenant that were liable to a distress ; and 
the emblements were considered, for this purpose, as parcel 
of the freehold itself, and to be consequently exempt (c). 
But now by stat. 1 1 Greo. II. c. 19, landlords are permitted 
to distrain com, grass, hops or other produce of a similar 
nature, growing on the demised premises {d). 

Moreover, in case of a judgment against the terretenant, 
his emblements are liable to be taken upon any writ of exe- 
cution, which directs a seizure of his goods and chattels : 
a rule not, like the last, introduced by statute; but the 
effect of legal construction, founded on the similarity which 
exists, in other particulars, between the law of emblements 
and that of personal property: and more particularly on 
the circumstance of their devolving on the personal repre- 
sentative, and not on the heir (e). 

(b) Anon., Cro. Eliz. 61 ; West (d) Clark v. Gaskarth, 8 Taunt. 

t>. Moore, 8 East, 339 ; Co. Litt. by 431; Clark v. Calvert, ib. 742. 
Hargrave, 65 b. See also Cooper See 56 Geo. 3, c. 60, s. 6 ; 14 & 15 
V. Woolfit, 2 H. & N. 122. Viet. c. 26, s. 2. 

(c) 1 Koll. Abr. 666 ; ib. pi. 4 ; (e) See Gilb. Exec. 19 ; Poole’s 

3 Bl. Com. 9, 10 ; Co. Litt, by case, 1 Salk. 368 ; Peacock v. Pur- 
Harg. 47 b, n. (1). vis, 2 Brod. & Bing. 368. 
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We may dismiss the subject of emblements with the 
remark, that they comprise, by their definition, not only 
com of all kinds, but other annual products of the labour 
of the cultivator, such for example, as bops, hemp, flax, 
saffron, melons, cucumbers, turnips, and carrots (/), — but 
that, on the other band, fruits on the tree, and the natural 
grasses, are not emblements {g). 

2. Fixtures; — which may be defined as things of an 
accessory character, annexed to houses or lands ; and in 
that sense will include, not only such matters as grates in 
a house, or steam engines in a colliery, which follow in 
some respects the law of personal chattels ; but such things 
also as windows and palings, which are for every purpose 
parcel of the realty. The definition, however, implies, 
that, to be a fixture, the thing must not constitute part of 
the principal subject, as in the case of the walls or floors 
of a house {h) ; and that, on the other hand, it must be in 
some actual union or connection with the principal subject, 
— and not merely brought into contact with it, as in the 
case of a picture suspended on hooks against a wall, or a 
wooden barn resting, by its weight alone, upon a brick 
foundation (e). 

By an antient rule of the common law (the result, per- 
haps, of that paramount regard which in former times was 
paid to land as compared with personal property), every 

(/) Co. Litt. 65 b ; Toller, Exec. the more general one adopted in 
193. the text. (See Amos on Fixtures.) 

(jf) 2 El. Com. 123 ; Toller, ubi But it seems more convenient to 
sup. understand it in a sense suitable to 

{h) The term Jixhires (which is the popular distinctions between 
popular in its origin, though it landlord’s and tenant’s fixtures, 
seems now to be fully incorporated and fixtures removable and irre- 
into the language of the law,) is movable. (See 2 Smith’s Leading 
not used with much uniformity of Cases, 114 ; and Elliott v. Biifiiop, 
meaning. It is often taken to ex- 11 Exch. 113.) 
press such annexations only as are (i) Elwes v. Maw, 3 East, 66 ; 
legally removable ; and this use of it and see Wiltshear t>. Cottrell, 1 F.n 
is preferred in an able treatise, to & Bl. 674. 
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fixture, or thing annexed to the realty, heoomes imme- 
diately, on the annexation, part of the realty itself ; the 
maxim being, that quicquid plantatur so/o, solo cedit {k). 
This of course implies that, in a general point of view, 
the fixture is thereafter governed by the same law which 
applies to the land, or other subject real, with which it is 
incorporated, and that it ceases to follow the law of per- 
sonalty {1). Yet there are numerous cases in which the 
contrary is true, and in which the fixture retains, after its 
annexation, the quality, in certain respects, of a personal 
chattel ; these cases forming in truth exceptions gradually 
established by the course of judicial decisions, upon the 
ordinary rule which merges the fixture in the freehold, 
because reason and convenience seemed to require that, 
with regard to them, the rule should be so qualified (m). 
These cases are as follows ; — 

First, as between a tenant in fee’s heir (or devisee) and 
his personal representative, the fixtures will in general 
follow the land, even such of them as were put up merely 
for ornament or domestic use being understood to devolve 
to the real representative, inasmuch as they are not capable 
of removal without material damage to the freehold, and 
are essential to its enjoyment, if not in its natural, at least 
in its acquired or factitious character («). And the same 
rule seems to apply to such fixtures as were placed or 
erected for purposes connected with trade (o). 


(i) Lee V. Risdon, 7 Taunt. 191. 
But this maxim may yield to the 
particular circumstances of the 
case. See an example, Lancaster 

V. Eve, 5 0. B. (N. S.) 717. 

(/) See Horn v. Baker, 9 East, 
216 ; Minshall v. Lloyd, 2 Mee. & 

W. 450 ; Macintosh v. Trotter, 3 
Mee. & "W. 184 ; Sheen v. Rickie, 
6 Mee. & W. 175. 

(w) Buckland v. Butterfield, 2 
Brod. & Bing. 54. 

(«) 2 Bl. Com. 428 ; Amos on 


Fixtures, 157 ; Williams, Exors. 
742, 8th ed. ; 4 Burn’s Ecc. Law, 
301, 7th edit. ; and especially 
D’Eyncourt v. Gregory, Law Rep., 
3 Eq. 382; Holland v. Hodgson, 
ib. 7 C. P. 328. 

(o) Amos on Fixtures, 138 — 160; 
Toller, Ex. 198 ; Williams, Exors. 
738, 8th ed. ; and see Elliott v. 
Bishop, 10 Exch. 496 ; and es- 
pecially D’Eyncourt v, Gregory, 
supra ; Fisher v. Dixon, 12 Cl. & 
Fin. 312. 
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Next, as between the tenant of a particular estate and 
the person in remainder, though in general the former is 
bound to commit no waste^ and to keep the inheritance 
entire and unimpaired ; yet it would seem that trade and 
ornamental or domestic fixtures, if put up by himself, may 
also be lawfully removed by him, or by his personal repre- 
sentative, as the case may be ; and that either during the 
continuance of his estate, or on its determination (j^). 

Again, as between landlord and tenant, it is held that 
the latter, though guilty in general of waste if he despoils 
the freehold, may nevertheless take away during the con- 
tinuance of his term — though not after he has quitted the 
premises unless by permission (g-)— such fixtures as he has 
himself put up, either for the purposes of trade, or for 
the ornament or furniture of the premises demised (r). 
But this right does not extend to erections of such a 
nature, that their removal would be of material detriment 
to the freehold ; for these fall under the general rule, and 
not under the exception, and must consequently be yielded 
up to the landlord, at the end of the term, as parcel of the 
inheritance (s). Nor did this right, at common law, extend 
to things annexed to the realty for purposes merely agri- 
cuUural{t). It was, however, enacted by 14 & 15 Viet, 
c. 25, s. 3, that if a tenant of a farm or lands shall (with 
consent in writing of the landlord for the time being), at 
his own expense, erect any building or machinery, either 
for agricultural or trade purposes (having been under no 

{fi) WiUiams, Exors. 747, 8th ed. 274 ; Leader v. Homewood, 5 C. B. 
As to trade fixtures in reference to (N. S.) 546. 

the respective rights of mortgagor (r) See Grymes v. Bowden, 6 
and mortgagee, see Climie j^.Wood, Bing. 437; Wilde v. Waters, 16 
Law Bep., 3 Ex. 257; 4 Exch. 0. B. 687; Elliott v. Bishop, H 
828 ; Longbottom v. Berry, ib. 5 Exch. 113. 

Q. B. 123 ; Ex parte -Astbury, In (s) Buckland v. Butterfield, 2 
re Eichards, ib. 4 Oh. App. 630 ; Brod. & Bing. 64. 
also, Bills of Sale Act, 1878(41 & 42 (<) This subject must also now 

Viet. c. 31). be taken in connection with the 

(?) See Penton v. Kobart, 2 East, Agricultural Holdings Act, 1876, 
88 ; Lyde v. Bussell, 1 Bam. & in cases where that statute applies 
Adol. 394 ; Heapr. Barton, 12 0. B. (vide sup. vol. i. p. 618.) 



220 BK. II. RIGHTS OF FROPEBTY. — PT. II. THINGS PERSONAL. 

previous oHigation to do so), such erection shall be the 
property of and removable by the tenant, though perma- 
nently fixed to the soil, — ^provided that in removing it he 
do not injure the premises demised, or at all events put 
them into as good plight and condition as before the erec- 
tion was made; and provided he gives his landlord one 
month’s notice of his intention to remove the erection; 
for the landlord may (if he so please) elect to purchase the 
same at a value to be ascertained by two referees or an 
umpire. 

It is material to remark, that in all cases the legal right 
of the tenant to remove fixtures is capable of being con- 
trolled or modified by agreement between the parties : a 
circumstance that, as between landlord and tenant more 
particularly, is of frequent occurrence ; it being very usual 
for tenants to covenant that they will remove none of the 
fixtures that shall be annexed by them during the term 
to the demised premises, but will deliver them up, at its 
expiration, to the landlord’s use. It is also worth notice 
that the question of property in fixtures has been held 
liable to be controlled or modified by the effect of a special 
usage, if any such can be shown to have long prevailed in 
the particular neighbourhood {u). 

Besides the above exceptions from the general rule of law 
that identifies fixtures with the freehold, they are liable, 
moreover, when in possession of a tenant for years, who 
is entitled to remove them, to be seized under a writ of 
execution against his goods and chattels {v) : but when in 
possession of the tenant of the freehold, they are exempt 
from the operation of any such process {x) ; and fixtures 
are in no case subject to a distress for rent (y). 

(w) See Davis v. Jones, 2 Barn. the apparently conflicting cases of 
& Aid. 165. Darby v. Harris, 1 C. B. 895, and 

(t)) Poole’s case, SaUr. 368. HeUawell v. Eastwood, 6 Exch. 

{x) Gilb. Execution, 19; Winn t’. 295; and the remarks thereon in 

IngUhy, 5 Bam. & Aid. 625. Brown’s Law of Fixtures, 4th ed., 

(y) Co. Litt. 47 b ; Gorton v. pp. 84 — 90. The question whether 
Falkner, 4 T. R. 565. But see any and what flxtures can be seized 
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3. Shares in public undertakings connected with land 
The property in the land belonging to public undertakings 
of this description — such as mines, canals, and railroads, to 
which the public subscribe, and which are vested in such 
subscribers as a body corporate, — is in the nature of realty, 
so far as regards the land itself or the right of using it ; 
and, for some purposes, as regards the fixtures connected 
with the concern ( 2 ). But the shares of the individual 
corporators, that is, the rights which each individual pos- 
sesses as a partner in the surplus profit derived from 
the employment of the capital, are in the nature of per- 
sonalty {a). 

Things personal which partake of the qualities of things 
real consist — 

1. Of certain kinds of chattels ranked as parcel of the 
freehold, by the general law of the realm, because neces- 
sary to the well-being of the inheritance (b). Of these we 
have already noticed one species, namely, animals /ercB 
naturce {c) ; for these, when confined upon a man’s estate 
but not domesticated, fall, upon the death of the terre- 
tenant, under the same law of succession with the land 
itself, — so as to pass, if he were seised of an estate of 

as goods and chattels, sometimes («) See Phillips v. Phillips, 1 Myl. 
arises in reference to the pronsions & K. 649 ; Bligh v. Brent, 2 Y. & 

of the bankrupt law. On this sub- Col. 268 ; Bradley v. Holdsworth, 3 

ject see Boydell v. M‘Michael, 3 Mee. feW. 422; Humbler. Mitchell, 

Tyrw. 974 ; Ex parte King, 1 11 Ad. & El, 205. So also the 

Mont. D. & D. 119 ; Ex parte shares in companies constituted 

Heatheote, 2 Mont. D. & D. 711; under the Companies Act, 1862 

Fletcher v. Manning, 1 Car. & K. (25 & 26 Viet. c. 89), are by its 

350; "Walmsley v. Milne, 7 C. B. express provisions (sect. 22) “per- 

(N. S.) 115. son al estate,” and not in the nature 

(*) See Comyn r. Kynets, Cro. of “real” estate. The Joint Stock 

Jac. 150; Stoughton v. Leigh, 1 Companies Act, 19 & 20 Viet. c. 47, 

Taunt. 402 ; R. v. Palmer, 1 Bam. contained a similar provision (sect. 

& Cress. 649 ; R. v. Mayor of Bath, 16). 

14 East, 609 ; R. v. Lord Granville, (5) 2 Bl. Com. 427. 

9 Bam. & Cress. 188 ; Minshall v, (c) Vide sup. p. 6. 

Lloyd, 2 Mee. & W. 450. 
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inheritance, to his heir or devisee ; if possessed for a term* 
of years, to his executor or administrator {d). But it is to 
he imderstood that animals fem mturcR^ if domesticated, 
become goods and chattels equally with animals naturally 
tame ; and belong in every instance, on the death of the 
owner, to his personal representative (e). Again ; charters 
and deeds, court rolls and other evidences of the land, 
together with the chests in which they are contained, 
pass together with the inheritance, and go not to the 
executor (/) : though, where they have been deposited 
by the owner as a security for money lent, they arc 
chattels in the hands of the pawnee, and his special pro- 
perty in them will pass on Im decease to his personal 
representative (<7). Moreover, the coat armour of a man’s 
ancestor, hung up in a church with the pennons and other 
ensigns of honour suited to his degree, pass with the 
inheritance (A). And the case is the same with regard to 
a monument or tombstone — for though these are fixed to 
the realty, they are fixtures of a peculiar kind, and, con- 
trary to the common rule, do not combine with the subject 
real to which they are attached, that is, the freehold of the 
parson ; for to him the insignia in question can in no sense 
accrue. And accordingly it is laid down, that in this case 
albeit the chattels in question are annexed to that free- 
hold, yet neither the parson nor the personal representative 
of the ancestor can take them away, or deface them, but 
is liable to an action at the suit of him who is entitled to 
the inheritance (/). 

(^?) Co. Litt. 8 a; Wentworth’s Charters A, Blackstone adds that 
Off. Ex. 63 ; Toiler’s Exec. 192, they pass in the nature of heii‘- 
2nd edit. ; Liford’s case, 11 Rep. looms; but heir-looms, as we shall 
60 ; Morgan v. Abergavenny, 6 presently see, depend on local cus- 
C. B. 768. And compare Bain v. tom. 

Brand, Law Rep., 1 App. Ca. 762. (y) Shep. Touch. 469. 

{e) Wentworth’s OfiP. Ex. 164. {li) Bl. Com. ubi sup. ; Spooner 

(/) Blackstone (vol.ii.p. 428) cites %\ Brewster, 3 Bing. 136. 

Bro. Ab. tit. Chattels, 18 ; and see (e) See 12 Rep. 106; Co. Litt. 
Co Litt. G a ; Com. Dig. Biens, B., 18 b. 
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• 2. Heir-loomSy which are such personal chattels as hy 
the special custom of a particular place, pass upon death 
together with the inheritance of the messuage or land with 
the occupation of which they are connected : — the termi- 
nation loom being of Saxon original, in which language it 
signifies a limb or member, so that an heir-loom is nothing 
else but a limb or member of the inheritance {k). Under 
this denomination, carriages, pictures, utensils, and other 
household implements, may be included (/) ; but the custom 
of the particular place, by which they are liable to bo so 
ranked, requires to be strictly proved {m) ; — the general 
law being, that all chattels personal whatsoever (other 
than those of which mention has been already made) shall 
vest in the personal representatives of the owner («). 
These heir-looms, though mere chattels, yet cannot (it is 
said) be devised away from the inheritance by will, but 
such a devise is void, oven by a tenant in fee simple. For 
though he might during his life have sold or disposed of 
them, as he might of the timber on the estate ; since, as the 
inheritance was his own, he might mangle or dismember 
it as he pleased; yet they being at his death instantly 
vested in the heir, the devise (which is subsequent, and 
not to take effect till after his death) shall be postponed to 
the custom, whereby they have already descended (o). 

The term “heir-looms” is often applied in ordinary 

{k) 2B]. Com. 427; Co. Litt. 18b; rank as chattels which are parcel 
Termes do la Ley ; Spelm. Gloss. of the freehold by the general law 

277. It is said in 14 Vin. Ab. 291, of the realm, 

that heir-looms are such things as («) Co. Litt. 388. 
have continually gone with the (o) 2 Bl. Com. 429, citing Co. 

capital messuage, by special custom. Litt. 185 b. It is to be noticed that 

{1) See Corven’s case, 12 Rep. the reason given by Blackstone is 

105 ; Francis r. Ley, Cro. Jac. 366. not applicable to the case of a 

{m) 2 Bl. Com. 428 ; Co. Litt. freehold of inheritance passing to 
18, 185. The autient jewels of the a stranger under a devise ; and the 
crown are also said to be heir- doctrine itself (though supported 

looms (Co. Litt. 18) ; but as this by other authorities) has been ques- 

doos not depend on local custom, tioned. (See Woodd. Vin. Leot. 
they would seem more properly to vol. ii. p. 380.) 
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speech to the case where certain chattels, — ^for exampler, 
pictures, plate, furniture and the like, — are directed by will 
or settlement to follow the limitations thereby made, of some 
family mansion or estate. But the word is not here em- 
ployed in its strict and proper sense, nor is the disposition 
itself, beyond a certain point, effectual; for the articles 
will in such a case belong absolutely to the first person who, 
under the limitations, would take a vested estate of inhe- 
ritance in them, supposing them to be real estate ; and if 
he die intestate, they will pass to his personal represen- 
tative, and not to his heir {p). 

{p) Gower t’.Grosvenor, Barnard. 3 Ch. App. 664. As to the sale of 
Ch. Rep. 54 ; Co. Litt. by Harg. heir-looms by order of the court, 
18 b, n. (7). See D’Eyncourt v. see Fanoi>. Eane, ib. 2 Ch. D. 711 ; 
Gregory, Law Rep., 3 Eq. Ca. 382; D’Eyncourt r. Gregory, ib. 3 Ch. 
Shelley v. Shelle)', ib. 6 Eq. Ca. D. 635. 

640; Harrington r. Harrington, ib. 



BOOK III. 

OF EIGHTS IN PEIVATE EELATIONS. 


CHAPTEE I. 

OF MASTER AND SERVANT. 


Having now commented on the rights of persons indi- 
vidually considered, the method formerly marked out now 
leads us to consider the rights of persons in their private 
relations (a). 

[The three great relations in private life are: — First, 
That of master and servant: which is founded in conve- 
nience, whereby a man is directed to call in the assistance 
of others, where his own skill and labour will not be suffi- 
cient to answer the cares incumbent upon him. Secondly, 
That of husband and wife; which is founded in nature, 
but modified by civil society; the one directing man to 
continue and multiply his species, the other prescribing 
the manner in which that natural impulse must be con- 
fined and regulated. Thirdly, That of parent and childy 
which is consequential on that of marriage, being its prin- 
cipal end and design. But since the children require, 
during their infancy, to be protected and educated ; and 
that not only in the lifetime of their parents, but after 
their death, in case of their being snatched away before 
their duty is performed ; therefore the law has provided « 

(a) Vide sup. vol. I. p. 135. 

VOL. II. U 
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[foiiiih relation, which, is that of guardian and tvard. Of 
all these in their order. 

In discussing the relation of master and servant^ we shall 
first consider the several sorts of servants, and how this 
relation is created and destroyed ; secondly, the effect of 
this relation with regard to the parties themselves ; and, 
lastly, its effects with regard to other persons. 

I. As to the several sorts of servants: — It is known to 
every reader, that slavery, or, in other words, the civil 
relation in which one man possesses absolute power over 
the life, liberty, and fortune of another, does not and can- 
not subsist in England {b). Indeed, our law abhors, and 
will not endure, the existence of slavery, within this nation ; 
so that, though an attempt was once made to introduce it, 
by statute 1 Edw, YI. c. 3, — which ordained, that all idle 
vagabonds should be made slaves, and fed upon bread and 
water, or small drink, and refuse meat ; should wear a ring 
of iron round their necks, arms, or legs; and should be 
compelled by beating, chaining, or otherwise, to perform 
the work assigned them, were it never so vile ; — the spirit 
of the nation could not brook this condition, even in the 
most abandoned rogues; and therefore the statute was 
repealed in two years afterwards (c). And in modern 
times, it has been laid down that a negro or other slave, 
the instant he lands in England, becomes a freeman ; that is, 
the law will protect him in the enjoyment of his person and 
his property (oJ).] We may remember, also, that though 
in our West Indian Colonies a most galling system of 

(4) In 1 Bl. Com. p. 423, it is fiunt jure geniiumy aut jure civili : 
remarked that the state of slavery “ nascuntur ex ancillis nostrisy ^^ — is 
(wherever subsisting) is in truth shown to be built on false founda- 
“ altogether repugnant to reason tions. 
and the principles of natural (r) By stat. 3 & 4 Edw. 6, c. 16, 

law and the threefold origin (d) Smith v. Browne, Salk. 666 ; 

of the assumed right, as given by Somersett’s case, 11 St. Tr. 340; 
J ustinian in the Institutes, (1,3,4,) Loff t, 1 . 

Servi nut Jiunt nut uascimtur ; 
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slavery was long suffered to prevail, that reproach to our 
humanity has been now wholly removed, as we had occa- 
sion to explain in a former volume (<?). But while the 
English law thus absolutely rejects the relation of slavery, 
it sanctions and upholds the mere obligation of service, — 
the engagement, that is, of a man sui Juris, and free to 
contract, to enter for pay, or other valuable consideration, 
into the service of another, and devote to him his personal 
labour, for such period as may be mutually agreed upon ; 
for liberty is not here so far compromised, as to make life 
degrading or intolerable. The transaction is only a fair 
exchange of one advantage for another ; and though it 
places men in a kind of subjection to their fellow creatures, 
this is but the result of that natural inequality of gifts, 
fortunes and capacities, which it has pleased Providence to 
establish universally. 

The first sort of servants, therefore, acknowledged by the 
laws of England are menial servants ; so called from being 
employed intra mcenia, as domestics (/). The contract be- 
tween them and their masters arises upon the hiring ; and 
it is usual to engage them at a fixed amount of wages by 
the year. But there is generally no express stipulation as 
to the time that the service is to last ; and, in such case, 
the hiring is thus understood, — that it is by the year, but 
that either party may at any time determine it at pleasure, 
upon giving a month’s notice, for which a month’s wages 
(on the part of the master at least) are considered as an 
equivalent {g). A person who serves as clerk in an oflSce 
of business, or has been hired as a tutor or governess, 
though employed in some sense intra mcenia, is nevertheless 
not a domestic servant within the sense of our present 

(^) Videsup. vol. I. pp. 108 — 110. notice^ or being dismissed for ww- 

(/) See Nowlan v, Ablett, 2 0., conduct^ see Baylis on Domesiio 
M. & R. 64. Servants, p. 6 ; Smith on the Law 

if) See Gordon v. Potter, 1 F. & of Master and Servant, p. 74 (3rd 
F. 644. As to the effect of a ed.) ; Addison on Contracts, p. 366 
domestic sorvant leaving without (6th ed.). 

q2 
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remarks. Such person, if engaged without express agree- 
ment as to time, cannot be dismissed (in the absence of 
misconduct) without a reasonable notice, expiring at the 
end of the current year of service {h ) ; though it may be 
taken, with regard to the time at which the notice must 
expire) that there is no inflexible rule of law on the 
subject, but that each case must depend on its own cir- 
cumstances (i). 

A second species of servants are labourers employed in 
agriculture, and workmen engaged in trades or manufac- 
tures. Such labourers and workmen are usually engaged 
by the year, or for other specified periods, and, when so 
hired, cannot terminate their contract by giving only a 
month’s notice, if engaged for a longer time. And it 
may be noticed that the justices of the peace have the 
power of compelling persons without any visible liveli- 
hood to go out to labour in husbandry or in certain 
specific trades, for the promotion of honest industry. The 
justices have also in a variety of cases jurisdiction to 
determine complaints between such labourers and workmen 
and their employers ; and to arrange by arbitration, under 
their direction, such differences as will admit of that 
mode of settlement {j) ; and the legislature has also by 
30 & 31 Yict. e. 105, authorized the establishment of 
equiiahle councils of arbitration or conciliation to adjust 
differences between masters and workmen {k). Besides all 
which provisions the justices, when sitting “ as a court of 

{h) See Beeston v. Collyer, 4 Geo. 2, c. 11; 17 Geo. 3, c. 66; 
Bing. 309 ; Fawcett v. Cash, 6 39 & 40 Geo. 3, c. 77 ; 6 Geo. 4, 

Bam. & Adol. 904 ; Smith v. Hay- c. 96 ; 1 & 2 Will. 4, c. 37 ; 7 Will. 4 
ward, 7 Ad. & Ell. 644 ; Goodman & 1 Viet. c. 67 ; 6 & 7 Viet. c. 40 ; 
V. Pocock, 16 Q. B. 676 ; Todd v. 8 & 9 Viet. cc. 77, 128 ; 30 & 31 
Kerrich, 8 Exch. 161 ; Brown v. Viet. c. 105, c. 130 ; 36 & 36 Viet. 
Symons, 8 0. B. (N. S.) 208. c. 46 ; 38 & 39 Viet. c. 86. 

(i) See Fairman v. Oakford, 6 (A) But neither domestic nor agri^ 

H. & N. 636. cultural servants are within the pro- 

0 ) See 1 Ann. st. 2, c. 22 ; 13 visions of this Act (sect. 17). 

Geo. 2, c. 8 ; 22 Geo. 2, c. 7 ; 31 
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summaxy jurisdiction have also now conferred upon 
them by the Employers and Workmen’s Act, 1875 (38 & 39 
Viet. c. 90), a concurrent civil jurisdiction with the county 
courts, in disputes between parties standing in that rela- 
tion to each other, where the sum claimed does not exceed 
10/. (m). And it deserves remark that though some of 
the earlier statutes regulating this subject were chiefly 
framed for the protection of the master^ this has not been 
the case under later legislation ; it being now thought just 
and proper to protect, so far as possible, either party 
against the misconduct or breach of contract of the other. 

Another species of servants are called apprentices^ from 
apprendre^ to learn ; and these are bound by indenture, 
usually for a term of years, to serve their masters, who on 
their part agree to maintain and instruct them during such 
period («). This binding is generally to persons of trade, 
in order to learn their art and mystery. And by a pro- 
vision of the 5 Eliz. c. 4, which remained in force until 
modem times, it was in general required, that every person 
who would exercise a trade in England must have pre- 
viously served as apprentice to it for seven years {o). But 
by 54 Geo. III. c. 96, and 5 & 6 Will. IV. c. 76, all enact- 
ments, customs and bye-laws which had the effect of pro- 
hibiting trades and occupations to persons who had not 
served therein as apprentices, were abolished. It is, how- 
ever, to be observed that neither of the above statutes 
apply to the city of London, the customs and bye-laws 
whereof on this subject remain consequently as before. 
Apprentices are usually infants bound out by their friends ; 

{l) As to the justices who are («) 1 Bl. Com. 426. As to the 
to be deemed “ a court of summary construction of indentures, see 
jurisdiction,” see 38 & 39 Viet. c. Phillips v. Clift, 4 II. & N. 168. 
90, s. 10. As to the construction And as to changing place of busi- 
of this Act, see Hendley v. Haslam, ness during the term of the ap- 
Law Rep., 3 Q. B. D. 481. prenticeship, see Eaton r. Western, 

(«») Domestic or menial servants LawRep., 9 Q.B.D. 636, overruling 

do not come within the meaning of Royoe r. Charlton, ib. 8 Q. B.I). 1. 
the expression “workmen,” as used (o) 11 Rep. 64 ; 1 Bl. Com. 427. 
in this Act (sect. 10). 
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though their own consent (testified by their executing the 
indentures) is essential to the validity of the transaction (p). 
But there is a class called apprentices, who are bound 
under different conditions (5'). For the children of parents 
unable to maintain them, may be apprenticed till the age 
of twenty-one to such persons as shall be thought fitting 
to receive them by the guardians or overseers of the parish, 
— and this without their own consent or becoming parties 
to the indentures (r) ; and the persons selected as their 
masters, were formerly also compellable to take them («). 
But by 7 & 8 Yict. c. 101, s. 13, the reception of a parish 
apprentice is made no longer compulsory. A variety of 
statutes regulate the manner in which parish apprentices 
are to be bound, assigned, registered and maintained (^) ; 
a subject which is besides now placed under the para- 
mount control of the Local Government Board.; who 
have power to introduce new rules, from time to time, 
as they may think fit. And there are also numerous 
enactments by which justices of the peace are empowered 
to settle disputes between apprentices (whether bound by 
the parish or not) and their masters ; and to discharge 
apprentices from their indentures upon reasonable cause 
shown (u). And the Employers and Workmen’s Act, 


(p) R. V. Amesby, 3 Bam. & 
Aid. 584. 

(^) 7 & 8 Viet. c. 101, 8. 12. 

(r) If the parish forias part of a 
union, or is subject to a board of 
guardians, the binding is by the 
guardians (7 & SVict. c. 101,8. 12) ; 
elsewhere by the overseer's, in which 
case the sanction of two justices 
must be obtained. (See The Queen 
V. The Inhabitants of St George’s 
Bloomsbury, 4 Ell. & Bl. 620.) 

(s) Salk. 67, 491. 

(0 See 43 Eliz. c. 2, s. 5 ; 8 & 9 
Wm. 3, c. 30 ; 18 Geo. 3, c. 47 ; 42 
Geo. 3, c. 46 ; 66 Goo. 3, c. 139; 
7 & 8 Viet. c. 101, 88. 12, 13 ; 39 & 
40 Viet. c. 61, s. 27. And as to 


binding parish apprentices to the 
trade of chimney sicec 2 nny, see The 
Queen v. Inhabitants of Epsom, 4 
Ell. & Bl. 1003. As to binding 
them to the sea service, see 17 & 18 
Viet. c. 104, ss. 141 — 145. See also 
38 & 39 Viet. c. 86, s. 16. As to 
inspecting them periodically, see 14 
& 15 Viet. c. 11. By this last Act, 
moreover, all persons under the age 
of sixteen hired from a workhouse, 
are required to be registered and 
periodically visited. 

(w) See 6 Eliz. c. 4, s. 36 ; 32 
Geo. 3, c. 67 ; 33 Geo. 3, c. 66 ; 64 
Geo. 3, c. 96 ; 66 Geo. 3, c. 139; 4 
& 5 wm. 4, c. 76, ss. 16, 61 ; 6&6 
Viet. c. 7 ; and 38 & 39 Viet. o. 68. 
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1875, to which reference has already been made, provides 
that any dispute between an apprentice to whom that 
statute applies and his master, arising out of or incidental 
to their relation as such, may be heard and determined by 
“ a court of summary jurisdiction ” {v) ; and that such 
court shall have the same powers as if the dispute was 
between an “ employer and a workman ” ; and, moreover, 
may make an order directing the apprentice to perform 
his duties, and (if it sees fit and just) may rescind the 
instrument of apprenticeship, and require the whole or 
any part of the premium paid on the binding of the 
apprentice to be refunded ; and, if the apprentice shall 
disobey an order made that he is to perform his duties, 
may cause him to be imprisoned for a period not exceeding 
fourteen days (w). 

It is further to be observed, that besides servants in the 
ordinary sense of the term, factors, brokers, and other 
persons employed for special or temporary purposes, are 
technically described as servants, so far as the particular 
employment is concerned; though many of these more 
commonly pass by the general denomination of agents. 
The discussion of the law relative to servants of this de- 
scription does not, however, belong to the present occasion ; 
and it has already found its place in that part of the work 
which treats of the law of principal and agent (a;). It 
shall here only be observed, that many of the principles 
which apply to ordinary servants, apply also to these par- 
ticular and temporary agents, and vice versa. 

We now proceed to the consideration, 

II. Of the manner in which the relation of service 
affects either the master or the servant. 

A domestic servant, in the absence of special agreement 
to the contrary, is entitled to be properly fed and lodged by 

{v) 38 & 39 Viet. c. 90, s. 6. in the exercise of its ordinary juris- 

Such cases may be of such a diction, 
nature as to be determinable, also, {w) Sect. 6. 
by the county court of the district (.r) Vide sup. p. 65. 
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his or her employer; and if prevented for a time, by sick- 
ness or other accident supervening, from the performance 
of duties, this does not justify the master in a dismissal with- 
out such notice or wages as might otherwise be claimed (y). 
And where the master or mistress of any apprentice or 
servant shall be legally liable to provide necessary food, 
clothing, medical aid, or lodging, and shall wilfully and 
without lawful excuse refuse or neglect so to do, so that 
his or her health shall be permanently injured or likely to 
be so; — such master or mistress is guilty of a criminal 
offence, and liable to heavy punishment ( 2 ). On the other 
hand it is to be observed, that the master, as a general 
rule, is not legally bound to provide his domestic servants 
either with medicine or with medical attendance; for, if 
unable to provide such for themselves, they have, like 
other paupers, a right to relief from the public, under the 
poor-laws {a). Nor was the master, in general, liable to 
his servant (domestic or otherwise) for an injury which 
was the result of the negligence of a fellow-servant {b ) ; 
but the law in this respect has been materially altered by 
the Employers’ Liability Act, 1880 (43 & 44 Viet. c. 42), 
in all cases in which the fellow-servant whose negli- 
gence is the cause of the accident is in a position of 
authority over the injured servant {c). Again, if a servant 
be guilty of moral misconduct, or of -wilful disobedience, 

(y) See Dalt. Just. c. 58, p. 141; 429; Potter v. Faulkner, 1 B. & 

Chandlert’. Grieves, 2 H. B. 606 n. ; Smith, 800 ; Gallagher v. Piper, 

Cuckson t;. Stones, 1 Ell. & Ell. 482. 16 C. B., N. S. 669; Tunney v. 

{z) See 38 & 39 Viet. c. 86, s. 6, Midland Railway Co., Law Rep., 

et vide post, bk. vi. 1 C. P. 291 ; Feltham v. England, 

(a) Wennell v, Adney, 3 Bos. &; ib. 2 Q. B. 33 ; Howells v. Landore 

Pul. 247. Secus as to an apprentice. Steel Co., ib. 10 Q. B. 62 ; Swain- 

(See per Patteson, J., R. v. Smith, son v. N. E. Rail. Co., ib. 3 Ex. 

8 Car. & P. 153.) D. 341 ; Lovell v. Howell, ib. 1 0. 

(i) This proposition of law (which P. D. 161. 

was first established in the case of Cox v. Great Western Rail. 

Priestley 1 ’. Fowler, 3Mee. & W. 1), Co., Law Rep., 9 Q. B. D. 106 ; 

has been since amply illustrated. Stone v. Hyde, ib. 76 ; Griffiths v. 
The following are useful cases : — Earl of Dudley, ib. 357 ; Clarkson 
Searle v. Lindsay, 11 C. B., N. S. v, Musgrave, ib. 386. 
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or habitual neglect of his master’s lawful commands, he 
may in such case be dismissed without notice (d) ; and no 
wages can be claimed that had not actually fallen duo 
before the dismissal (e). It may also be observed that a 
servant is not liable for the goods of his master taken out 
of his possession by robbery, provided his own conduct has 
been free from blame (/). Lastly, it may be noticed that 
when a servant quits a place, the master is not obliged, in 
point of law, to give him or her a character (y ) ; though if 
from malicious motive he give a false character, imputing 
a fault which does not really exist, he is liable to an action 
at the suit of the party thus injured (A). Malice, however, 
is an essential ingredient in this cause of action ; for no 
action will lie upon a representation, though false in fact, 
and injurious to the character of the servant u), provided 
it was made bo/id fide and under such circumstances as 
rendered it in other respects a privileged communication (/). 


III. [Let us now see how strangers may be affected by 
this relation of master and servant: that is to say, how a 
master may behave towards others, on behalf of his ser- 
vant; and what a servant may do on behalf of his master. 

And, first, the master may maintain, that is, abet and 
assist, his servant in any action against a stranger; where- 
as, in general, it is an offence against public justice, to 


{d) According to the books a 
master may even correct his ser- 
vant (being his apprentice), so it be 
done with moderation (see Gylbert 
V. Jbletcher, Cro. Car. 179 ; Win- 
stone V. Linn, 1 Bam. & Cress. 
469 ; Edward v. Trevellick, 4 Ell. 
& Bl. 67j ; but “if the master, or 
the master’s wife, beat any other 
servant of full age, it is good cause 
of departure.” (I BL Com. 428.) 

{e) See Turner v. Robinson, 6 
Bam. & Adol. 789 ; Baillie v. Kell, 
4 Bing. N. C. 638 ; Lomax r. Ard- 
ing, 10 Exoh. 734. 


(/) 4 Rep. 84 a ; Nickson v. Bro- 
ban, 10 Mod. 109. 

(y) Carrol v. Bird, 3 Esp. 201. 

{h) See Fountain r. Boodle, 3 
Q. B. 5. 

(i) See Pattisonr. Jones, 8 Bam. 
& Cress. 678 ; Child v, Afdeck, 9^ 
Bam. & Cress. 403 ; Kelly v. Par- 
tington, 4 Bam. & Adol. 700 ; 
Gardiner v. Slade, 13 Q. B. 796; 
Taylor r. Hawkins, 16 Q. B. 308 ; 
Somerville v. Hawkins, 10 C. B. 
583. 

{j) As to procuring or giving a 
false character in order to gain a 
place, see 32 Geo. 3, c. 66. 
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[encourage suits and animosities by helping to bear the 
expense of them; and is called, in law, maintenance (A:). 
A master also may bring an action against any man for 
beating or maiming his servant; but in such a case he must 
assign, as a special reason for so doing, his own damage by 
the loss of the service; and this loss must be proved upon 
the trial (/). A master, likewise, may j ustify an assault in 
defence of his servant, and a servant in defence of his 
master (»?) : the master, because he has an interest in his 
servant, not to be deprived of his service ; the servant, be- 
cause it is part of his duty, for which he receives his wages, 
to stand by and defend, his master (n). Also if any person 
do cause or procure my servant to leave me, or do hire or 
retain my servant, being in my service, whereby the ser- 
vant departs from me and goes to serve another, I may 
have an action for damages against both the new master 
and the servant, or either of them : but if the new master 
did not know that he was my servant, no action lies 
against him ; unless indeed he afterwards refuses to restore 
my servant upon information and demand (o). The reason 
and foundation upon which all this doctrine is built, seem 
to be the property that every man has in the service of his 
domestics, acquired by the contract of hiring, and pur- 
chased by giving them wages. 

As for those things which a servant may do on behalf 
of his master, this general principle may be laid down ; 
that the master is answerable in all cases for the act of his 


(At) 2 Roll. Ab. 116 ; vide post, 
bk. VI. c. IX. 

(l) 9 Rep. 113; Cock v. Wortham, 
1 Selw. N. P. 999; Hall v. Hollan- 
der, 4 Bam. & Cress. 660. The 
action would not lie if the servant 
died by reason of the assault. (Os- 
bom V. Gillett, Law Rep., 8 Exch. 
88 .) 

(m) 2 Roll. Ab. 546 ; 1 Hawk. b. 
i. c. 60, ss. 23, 24 ; Tickcll v. Read, 
LofiEt, 215 ; see Ditcham r. Bond, 2 
Mau. & Sel. 436; HodsoUt;. Stalle- 


brass, 11 A. & E. 301. 

(w) In like manner, by the laws 
of King Alfred, (c. 38,) a servant 
was allowed to fight for his master, 
a parent for his child, and a hus- 
band or father for the chastity of 
his wife or daughter. 

(o) E. N. B. 167, 168 ; Blake v. 
Lanyon, 6 T. R. 221. As to this 
action, see also Lumley v. Gye, 2 
Ell. & Bl. 216 ; Bowen v. Hall^ Law 
Rep., 6 B« H* 333. 
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[servant, if done by bis command or authority, either ex- 
pressly given or implied : the maxim being, qui facit per 
alium, facit per se {p). In this respect the law makes no 
distinction between ordinary servants, and those who are 
more properly and usually termed agents ; to whom, as we 
have seen in a former place, the same principle applies {q). 
But the illustrations of it which occur in the case of an 
ordinary servant, seem, nevertheless, to deserve some sepa- 
rate notice. 

According to this principle, then, if the servant com- 
mit a trespass by the command or encouragement of his 
master, the master shall be guilty of it ; though the servant 
is not thereby excused, for he is only to obey his master 
in matters that are honest and lawful. So it is laid down 
that if the drawer at a tavern sell a man bad wine, whereby 
his health is injured, he may bring an action against the 
master (r) ; for although the master did not expressly order 
the servant to sell it to that person in particular, yet his 
permitting him to draw and sell it at all is impliedly a 
general command («). Upon the same principle, too, if a 
servant, by his negligence, do any damage to a stranger, 
the master shall answer for his neglect ; if a smith’s ser- 
vant lame a horse while he is shoeing him, an action lies 
against the master. But in these cases the damage must 
be done while actually employed in the master’s service ; 
otherwise the master in not liable (t). It was accordingly 

(jt>) 4 Inst. 109. See the follow- Lemaitre r. Davis, ib. 19 Ch.D. 281 ; 

ing useful cases illustrative of this Percival v. Hughes, ib. 9 Q. B. D. 
doctrine : — Quamam v. Burnett, 441. As to its application to rai/- 
6 Mee. & W. 509 ; Kapson v. tcay companies and their servants, 
Cubitt, 9 Mee. & W. 713; Milli- see (amongst other decisions) Cox 
gan V. Wedge, 12 Ad. & Ell. 737 ; v. Midland Bailway Company, 3 
Burgess v. Gray, 1 C. B. 678. As Exch. 268 ; Beedie v. London and 
to the application of the general North Western Railway Company, 
doctrine on this subject to the case 4 Exch. 244. 
of sub-eofitractorsy see Overton v. {q) Vide sup. p. 65. 

Freeman, 11 C. B. 867; Sadler v. {r) Roll. Abr. 95. 

Henlock, 4 Ell. & Bl. 570; Bower («) See Venables v. Smith, Law 

V. Peate, Law Rep., 1 Q. B. D. Rep., 2 Q. B. D. 279. 

321 ; Tarry v. Ashton, ib. 314 ; {t) See Randleson t^. Murray, 8 



236 BOOK III. — OF KIGHTS IN PBIVATF BEUATIONS. 


(Tield at the common law, that if a servant kept his master’s 
fire negligently y so that his neighbour’s house was burned 
down thereby, an action lay against the master, because 
this negligence happened in his service : otherwise, if the 
servant going along the street with a torch, by negligence 
sets fire to a house ; for there he is not in his master’s im- 
mediate service («). And such is still the law : but if my 
neighbour’s house is burnt down by reason of a fire accU 
dentally and without negligence arising in my house, he is 
declared by 14 Greo. III. c. 78, s. 86, to be incapable of 
maintaining any action against me {x). A master is, 
lastly, chargeable if any of his family layeth or oasteth 
anything out of his house into the street or common high- 
way, to the damage of any individual or to the common 
nuisance of her majesty’s liege people : for the master 
hath the superintendence and charge of all his house- 
hold i^j). And this also agrees with the civil law ; which 
holds that the pater familins, in this and similar cases, 
oh alterim eulpam tenetur, sive servi, sice liberV’ (s). 

On the other hand, however, the master is not bound 
by what the servant does without his authority, express or 
implied : even though it may be done in the course of, or 
in relation to, the service {a). Thus, if I pay money to 
a gentleman’s servant not usually employed to receive 
money for his master, and such servant embezzles it, 1 
must pay it over again. So if I usually deal with a 
tradesman by myself, or constantly pay him ready money, 

I am not answerable for what my servant takes upon trust 
if he purloin it, so that it comes not to my use ; for here 


Ad. & El. 109 ; Lygo v. Newbold, 
9 Exch. 302 ; Patten v. Ilae,2 C. B. 
(N. S.) 606 ; Seymour v. Green- 
wood, 6 H. & N. 359 ; 7 H. & N. 
366 ; The Queen v. Stephens, Law 
Hep., 1 Q. B. 702; Storey v. Ashton, 
ib. 4 Q. B. 476. 

(w) Noy’s Max. c. 44. 

(x) 1 Bl. Com. 431. SeeFilliter 
V. Phippard, 11 Q. B. 347. 


(y) Noy’s Max. c. 44. 

(z) Ff. 9, 3, 1 ; Inst. 4, 6, 1. 

(a) See M ‘Manus v. Crickett, 1 
East, 106 ; Croft v. Alison, 4 Bam. 
& Aid. 690 ; Lyons v. Martin, 8 Ad. 
& El. 612 ; Grant v. Norway, 10 
C. B. 666 ; Coleman v. Biches, 16 C. 
B. 104 ; Udell V. Atherton, 7 H. & N. 
172; Limpus v. London Omnibus 
Company, 1 Hurl. & Colt. 626. 
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[is no implied order to the tradesman to trust my servant. 
But if I usually send my servant upon trust, or sometimes 
on trust and sometimes with ready money, I am answer- 
able for aU he tskes up ; for the tradesman cannot possibly 
distinguish when he comes by my order, and when upon 
his own authority (i).] Upon the same ground, the 
master is not liable for a crime of wilful injury, such as 
an assault, — committed by the servant without his com- 
mand or encouragement; not even though it may be in 
the course of, or in relation to, the service (c). 

While the master is thus, in the cases above mentioned, 
liable for the acts of his servant, the latter is, in many in- 
stances, not himself personally liable for what he does in 
that capacity. For, with respect to his purchases from 
tradesmen for his master’s use, if he be known by the 
person with whom he deals to be acting merely as a 
servant, and if his authority to purchase be sufficient, he 
cannot himself be charged for the price of the goods. 
And so a servant cannot be sued for an act of negligence 
committed in the course of his service, by one whose 
deahng was with his master. Thus when a parcel was 
mislaid by a stage coachman, the owner of the coach was 
held liable to the sender, but not the coachman himself (c?). 
But a servant cannot shelter himself under the authority 
of his master, if he commit a crime or inflict on another a 
wilful injury of a private character. In the flrst case, he 
is himself criminally responsible ; in the latter, he may be 
sued for damages (e). 


(i) Dr. & Stud. d. 2, c. 42 ; 
Noy’sMax. c. 44 ; and see Nicksorl 
V. Brohan, 10 Mod. Ill ; Hiscoxv. 
Greenwood, 4 Esp. 174 ; Rusby v. 
Scarlett, 5 Esp. 76. 

(c) See M'Manus v. Crickett, 1 
East, 106 ; Gordon v. Rolt, 4 Exch. 
366 ; Peachey v: Rowland, 13 C. B. 
182 ; The Queen v. Stephens, Law 


Rep., 1 Q. B. 702. 

(d) Williams v. Oranstoun, 2 
Stark. Rep. 82 ; Cavenagh v. Such, 
1 Price, 328. And see 1 Roll. Ab. 
94, 95. 

(e) See Stephens v. Elwall, 4 
Mau. & Sel. 269 ; Wilson v. Peto, 
6 Moore, 47. 
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CHAPTER n. 

OF HUSBAND AND WIFE. 


The next relation to be treated of is that arising on 
marriage ; which includes the reciprocal rights and duties 
of husband and wife ; or, as most of our older law books 
call them, haron and feme. And here it may be proper 
to premise, that as, in the Roman Catholic faith, marriage 
ranks as a sacrament of the Church, so it naturally fell, 
during the period when that was the established religion 
of this country, under the cognizance of the Ecclesiastical 
Courts, and thus gave these Courts power of adjudication 
in various matters of a matrimonial description ; and in 
particular with regard to divorce and alimony, subjects 
to which we shall presently recur («). Nor did this state 
of things sustain any change at the period of the Refor- 
mation ; for, notwithstanding that event, these courts 
continued to exercise the authority that had immemorially 


{a) The jurisdiction of the eccle- 
fiiastical courts in matters matri- 
monial, as stated in Blackstone 
(vol. iii, p. 94), included, in ad- 
dition to divorce and alimony, 
1. Causa jactitationis matrimonii^ 
when one of the parties falsely 
boasted or gave out that he or she 
was married to the other, whereby 
a common reputation of their 
matrimony might ensue ; for 
which injury, the only remedy 
the court could aflpord, was to 
enjoin perpetual silence on that 
head (see Lord Hawke v, Corri, 2 
Hagg. 220) ; and 2. The suit for resti^ 
tution of conjugal rights^ which was 


brought wherever the husband or 
wife was guilty of the injury of 
“subtraction’^ and lived separate 
from the other without any suf- 
ficient reason ; in which case the 
ecclesiastical jurisdiction would 
compel them to come together 
again, if either party were weak 
enough to desire it, contrary to the 
inclination of the other. There 
was also, at one period, a suit in 
the ecclesiastical court to compel 
the celebration of a marriage in pur- 
suance of a contract to that effect. 
But this was abolished by 26 Geo. 
2, c. 33, and 4 Geo. 4, c. 76, s. 27* 
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belonged to them in tbe matters bere described ; and tbis 
jurisdiction remained undisturbed until recently. But tbe 
same session of parliament, wbicb deprived tbe spiritual 
courts of tbeir power in causes testamentary, stripped 
them also of that wbicb they bad theretofore enjoyed in 
causes matrimonial {b). For, in tbe year 1857, by tbe 
statute 20 & 21 Viet. o. 85 (c), a new and secular court 
was constituted under tbe title of tbe “ Court of Divorce 
and Matrimonial Causes” (d), and on tbis tribunal was 
conferred jurisdiction over sucb matters matrimonial as for- 
merly fell under tbe cognizance of tbe courts ecclesiastical ; 
and (by a statute of the following year, 21 & 22 Viet, 
c. 93) jurisdiction was given to tbe new court to entertain 
applications for a declaration of legitimacy, of tbe validity 
of tbe marriages of tbe applicant’s parents or grand-parents, 
and of tbe applicant’s right to be deemed a natural-bom 
subject. The jurisdiction of this Divorce Court has, how- 
ever, since been transferred to tbe High Court of Justice 
established by the Judicature Act, 1873 (^'). 

In the consideration of the subject of marriage, we 
shall, in the first place, inquire bow it may be contracted ; 
secondly, take a view of its legal effect and consequences ; 
and, lastly, treat of tbe manner of its dissolution. 


I. First, then, as to tbe manner in wbicb tbis relation 
is formed, it may be observed generally, that our law.con- 
siders marriage in the light of a contract^ and applies to it, 
with some exceptions, tbe ordinary principles wbicb attach 


(J) Vide sup. pp. 186, 193. 

(c) This Act was amended by 21 
& 22 Viet. c. 108 ; 22 & 23 Viet, 
c. 61 ; 23 & 24 Viet. c. 144 ; and 
31 & 32 Viet. c. 77. 

{d) The judge of the Court of 
Probate was its judge in ordinary, 
but with him were associated for 
some purposes the lord chancellor 
and the judges of the Superior 
Courts at TTcstminster. 


(c) 36 & 37 Viet. c. 66, ss. 3, 34. 
The jurisdiction arising under 20 
& 21 Viet. c. 86, and 21 & 22 Viet, 
c. 93, was by the same Act as- 
signed to the “Probate, Divorce 
and Admiralty Division” of the 
Court. And see Judicature Act, 
1881 (44 & 45 Viet. c. 68), s. 9, sub- 
stituting the Court of Appeal for 
the “Full Court.” 
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to other contracts : one of the chief of which is that every 
person is competent to enter into it unless he or she labours 
under some disability. 

Now, as regards the contract of marriage, these dis- 
abilities are of two sorts : first, such as are canonical ; 
secondly, such as are civil. Canonical disabilities (so called 
from their having formerly fallen under the cognizance of 
the Ecclesiastical Courts) make the marriage voidable by 
a judicial sentence, but not void ipso facto (/) ; of which 
class is a natural inability, at the time of the marriage, to 
procreate children {g). Of this nature, also, was the dis- 
ability once recognized of a pre-contract or engagement to 
another person (//). But as to this last, it was provided by 
32 Hen. VIII. c. 38, that all marriages solemnized in the 
face of the Church shall be indissoluble, notwithstand- 
ing any pre-contract not consummated ; and by the 
26 Geo. II. c. 33 (re-enacted in the subsequent Marriage 
Act of 4 Geo. IV. c. 76), it was declared that no proceed- 
ings should be had in any Ecclesiastical Court to compel 
the celebration of a marriage in pursuance of a con- 
tract if). And as to any canonical disability, it is to 
be understood that it will not avail to avoid the marriage 
unless both an actual sentence to that effect be given, and 
it be pronounced while both of the parties are living ; for 
our law will not allow the marriage to be called in question, 
in such cases, after the death of either of the parties (/ ). 

(/) l Bl. Com. 431; 1 Roll. Ab. of pre-contract. (Sec 1 Bl. Com. 
367. 435; Bac. Ab. Marriage (E.); Co. 

{g) Bl. ubi sup. ; 1 Roll. Ab. 360; Litt. by Harg. 79 b, n. (4).) 

Bury’s case, 6 Rep. 98 ; Morris v, (J) The courts of common law 

Webber, Moor. 225 ; 2 Leon. 169 ; would not suffer the spiritual courts 
Dy. 187 a, pi. 40. (while they had Jurisdiction) to de- 

(A) Bl. ubi sup. dare, after the death of the parties, 

(») This provision of 26 Geo. 2, their marriage to be void on the 
c. 33, has been considered as re- ground of a canonical disability 
viving and extending the Act of (1 Bl. Com. 434 ; Co. Litt. 33 a ; 
Hen. 8 (the branch of which re- Bury’s case, 6 Rep. 98 ; 1 Roll. Ab. 

lating to this subject was repealed 367 ; Harris v. Hicks, Salk. 648) ; 

by 2 & 3 Edw. 6, c. 23), 80 as and it may be presumed therefore 
wholly to abolish the impediment that the High Court of 
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[As to dvil disabilities (or such as are recognized by the 
common law), it may be laid down generally, that they 
make the contract void db initio^ and not merely voidable ; 
not that they dissolve a contract already formed, but that 
they render the parties incapable of forming any contract 
at all; they do not put asunder those who are joined 
together, but they previously hinder the junction. And, 
if any persons, under these legal incapacities, come to- 
gether, it is a meretricious and not a matrimonial union. 
It may further be observed, that the existence of a dis- 
ability of this class may be determined in the ordinary 
courts of law, as, for example, upon a question of parochial 
settlement, or in a prosecution for bigamy. 

1. The first of these legal disabilities is a prior marriage, 
and having another husband dr wife living : in which case, 
besides the penalties consequent upon it as a crime, the 
second marriage is to all intents and purposes void (X:).] 

2. A second civil incapacity is want of reason ; without 
a competent share of which in the parties thereto, as no 
other, so neither can the matrimonial contract be valid (/). 
Accordingly by our law, it is established that the marriage 
of a lunatic, not being in a lucid interval, is absolutely 
void {m). And as it might be difiicult to prove the exact 
state of the party’s mind at the actual celebration of the 
nuptials, the 51 Greo. III. c. 37 has specifically provided that 
the marriage of a person found lunatic under a commission 
under the great seal, or committed by act of parliament to 
the care and custody of trustees, shall be totally void, 
unless he or she has been previously declared by the Lord 
Chancellor, or the major part of such trustees, to have 
regained a sound mind (n). 


also, would refuse to declare a 
marriage to be void under those 
circumstances. 

(A) Bro. Ab. tit. Bastardy, pi. 8 ; 
Cro. Eliz. 858; 1 Salk. 121; R. t\ 
Harbome, 2 Ad. & El. 640. As to 
the offence of bigamy, vide post, 
VOL. IT. 


bk. VI. 

(/) 1 Roll. Ab. 357. 

(m) Morrison’s case, coramDeleg* 
And see Hancock r. Peaty, Law 
Rep., 1 P. & D. 335. 

A previous Act to the same 
effect (15 Geo. 2, c, 30) is among 

R 
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3. A third incapacity is in respect of proximity of re- 
lationship ; that is, being within the prohibited degrees 
of consanguinity or affinity. Now, by stat. 32 Hen. YIII. 
0. 38 (o), it was declared that every marriage contracted 
between lawful persons, to wit, such as “ he not prohibited 
by Hod’s law to marry,” when solemnized in the face of 
the Church, and consummated with bodily knowledge or 
fruit of children, shall he good and indissoluble ; and that 
no prohibition, “ God’s law except” (ja), shall impeach any 
marriage beyond the Levitical degrees {q) ; and one object 
of the statute was to remove the vexatious impediments 
to marriage on the ground of kindred, which prevailed in 
the times of popery, though they might be bought off for 
money (r). Hence by its effect, the only marriages which 
are now illegal in respect of proximity of degree (as being 
either contrary to God’s law or within the Levitical 
degrees), are the following, viz., — those between persons 
in the ascending and descending line in infinitum (.s), — and 
those between collaterals to the third degree inclusive, 
according to the mode of computation in the civil law {t ) ; 


the statutee repealed by 36 & 37 
Viet. c. 91. According to Black- 
stone, the statute of G-eo. 2 was 
passed on account of “private 
family reasons.” He also refers 
to 23 Geo. 2, c. vi. (1 Bl. Com. 
p. 439). 

(o) As to the history of this Act, 
see Hist. Eng. L. by Reeves, vol. iv. 

p. 220. 

{p) As to these words, see 
Vaughan, 220, 305 ; 2 Inst. 687. 
They relate to the law of nature, 
which condemns commixtures in 
the direct line of descent in infini- 
tum^ though such marriages are not 
noticed among the express prohibi- 
tions in Leviticus. 

(^) As to the Levitical degrees, 
see Levit. xviii. , xx. In the statute 


32 Hen. 8, c. 38, the prohibited 
degrees are not enumerated ; but 
there is some specification of them 
in the previous Act of 25 Hen. 8, 
c. 22, which was repealed by 28 
Hen. 8, c. 7. This last Act, which 
(by 8. 7) again prohibited the same 
marriages, was itself repealed by 
1 & 2 P. & M. c. 8. (See Bum, 
Ecc. Law, tit. Marriage ; Christ. 
Black, vol. i. p. 435 ; and per Lord 
St. Leonards, in the case of Brook 
V. Brook, 9 H. of L. Cas. 232.) 

(r) 1 Bl. Com. p. 436. 

(a) See Vaughan, 232 ; Gibs. 
Cod. 413; Bum, tit. Mamage, I.; 
Extrav. de Consanguin. &c. Can. 8 ; 
Grot, de Jure Belli et Pacis, 1. 2, 
0 . 6, s. 12. 

(f) Vaughan, 218. See R. u. 
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wliich reckons the sum of the degrees from, (but exclu- 
sively of), one of the persons related up to the common 
stock, and so down to the other person. It is, however, to 
be understood that the prohibitions in the case of collaterals 
extend not only to consanguinei, or those related by blood, 
but to affineSf or those related by marriage. Thus a man 
can marry neither his sister nor his deceased wife^s 
sister (w), for both are related to him in the second de- 
gree; nor his sister’s daughter, nor his deceased wife’s 
sister’s daughter (x), for both are in the third degree ; but 
he may marry his first cousin, for she is in the fourth 
degree (y). The consanguinei of the wife, it may be re- 
marked, are always related by affinity to the husband, and 
the consanguinei of the husband to the wife ; but on the 
other hand, the consanguinei of the husband are not at all 
necessarily related to the consanguinei of the wife. Hence 
two brothers may marry two sisters, or father and son 
a mother and daughter (2). Nor is the husband related 
to the affines of the wife, nor vice versA. Therefore a man 
may marry the widow of his deceased wife’s brother (a). 
It is further to be observed, that the prohibitions as to col- 
laterals extend to such as are related although by the half 
blood only ; and that they also apply, though one of the 
parties be a bastard. For notwithstanding this circum- 
stance, which makes him millius Jilim as to many civil con- 
sequences, the law recognizes his relationship to his natural 


Chadwick, 11 Q. B. 173. The pro- 
hibitions in Leviticus, in regard to 
collate I al relationship, all apply to 
persons who, according to the com- 
putation of the civilians (vide sup. 
p. 196), would be within the third 
degree ; and the prohibitions in the 
early Christian Church were exactly 
co-extensive. The computation of 
the canonists is difEerent, it will be 
recollected, from that of the civi- 
Uans (ib.). 

(m) Yaughan, 802 ; see The 


Queen V. Chadwick, 11 Q. B. 173; 
and Brook v. Brook, 9 H. of L. 
Ca. 193. 

(a:) Sir T. Baym. 464; Sir T. 
Jones, 191. See the case of The 
Queen v. Brighton (Inhabitants 
of), 1 B. & S. 447. 

( 2 /) See the Table of Degrees of 
Consanguinity, opposite to p. 195, 
sup. 

(z) 1 Bl. Com. 435, n. by Chris- 
tian. 

(«) IWd. 
r2 
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parent for moral purposes (J). The incapacity in respect 
of proximity of relationship was formerly only a canonical, 
and not a civil, disability (c). But by the statute 5 & 6 Will. 
0 . 54, it has been enacted that all marriages thereafter 
celebrated between persons within the prohibited degrees 
of consanguinity or affinity, shall be absolutely void to all 
purposes whatever — which brings the objection within the 
class of civil disabilities (d). 

4. The last disability we shall notice is want of age. 
This (as we have seen) is sufficient to avoid other contracts, 
on account of the imbecility of judgment in the parties 
contracting : d fortiori, therefore, it ought to avoid this, 
the most important contract of any {e). But it is not 
necessary, in order that a marriage should be effectual, 
that the parties should have attained their full age of 
twenty-one, as in other cases of contracts ; for a male 
person is enabled by law to consent to matrimony at the 
age of fourteen, and a female at the age of twelve (/), 
though (as hereafter explained) this is in some cases 
restricted by the authority entrusted by our law to the 
parent or guardian of an infant, that is to say, of a per- 
son under the age of twenty-one {g). And, indeed, even 
though the male be under fourteen, or the girl under 
twelve, the marriage is not absolutely void, but is inchoate 
only and imperfect (//) ; and it is laid down that either of 

(i) Bac. Ab., Marriage, A. mony performed in a country 

(c) Sir T. Baym. 464 ; see R. v. where such marriages are not pro- 
inhabitants of Wye, 7 Ad. & El. hibited by law. (See also Howarth 
771. V. Mills, Law Rep., 2 Eq. Ca. 389.) 

{d) See The Queen v. Chadwick, (e) 1 Bl. Com. 430. 

11 Q. B. 173, and Brook v. Brook, (/) Co. Litt. 79 a; 1 Hale, P. C. 
9 H. of L. Ca. 193, in which last 17. 

case the House of Lords decided {g) Vide post, pp. 248, 295. 
that a marriage cannot be con- (A) See Co. Litt. by Harg. 79 b, 
tracted with a deceased wife’s u. (!)• It is said in Burn’s Ecc. L. 
sister, so as to be valid in this tit. Marriage, I., that if either 
country and render the issue party be under it is a nullity; 
thereof legitimate, by resorting and that the civil and the canon 
to the device of having the cere- law in this respect agree ; and see 
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the parties, upon coming to the proper age for his or her 
consent, may disagree and declare the marriage void (t). 
[In addition to all which it is to he observed, that if the 
husband be of years of discretion, and the wife under 
twelve, it is said, that when she comes to years of discre- 
tion, he may disagree as well as she : and so it is tice 
versa^ when the wife was of years of discretion, and the 
husband below the age of consent {j). But if at the age 
of consent they agree to continue together, they need not 
be married again. The doctrine of disability in respect 
of age is founded, we may observe, on the Homan civil 
law {k). For the canon law paid greater regard to the 
constitution than the age of the parties ; holding that if 
they were hahiles ad matrimonhim^ it was a good marriage, 
whatever their age might be (/).] 

What is above stated on the subject of the age for matri- 
mony, is to be understood of the actual marriage contract 
and ceremony, by which the parties become man and wife ; 
for a promise to marry at a future time, — which, like other 
contracts, gives a right of action for damages in case of 
its violation (;«), — is not binding on the party charged 
unless he or she be of the full age which the law provides 
for other cases of contract, viz. twenty-one (»). And where 
there are mutual promises to marry made by two persons, 
one of the age of twenty-one, and the other under that 
age, the first is bound by the contract, so as to be liable to 


Hist. Eng. Law, by Reeves, vol. iv. 
p. 53. It does not appear, how- 
ever, ^hat the common law makes 
any distinction of this kind. (See 
Co. Litt. 33 a.) 

(i) Co. Litt. 79 a, 79 b ; Bac. Ab. 
Infancy, A. 

{j) Ib. ; 1 Bl. Com. 436. 

(Ar) Leon. Constit. 109. 

(/) Decretal. 1. 4, tit. 2, qu. 3. 
(m) See Wild v. Harris, 7 C. B. 
999, as to the consideration neces- 
sary to support this action. 


(w) Co. Litt. by Harg. ubi sup. 
It has been held, under the Infants’ 
Relief Act, 1874 (37 & 38 Viet. c. 
62), that a promise to marry made 
under the age of twenty- one, can- 
not be the subject of an action, 
unless a distinct new promise, as 
opposed to a purported ratification, 
be made after full age has been 
attained. (Coxhead t\ Mullis, Law 
Rep., 3 C. P. D. 439; Northcote v. 
Doughty, ib. 4 C. P. D, 385.) 
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an action if it be broken ; but on the side of the minor it 
used to be voidable (o), and it is now void {p). 

All persons, then, save those who labour under one or 
other of the disabilities we have mentioned, may contract a 
marriage one with the other. In what manner this contract 
is to be solemnized, is a matter which formerly depended 
altogether upon the rules of the ecclesiastical law {q). And 
by that law it was required that there should not only be a 
mutual contract of espousal per verba de prmenti, that is to 
say with words in the present tense, — but that it should be 
solemnized by a priest in holy orders ; without which it was 
considered as no complete legal marriage (r). [But this 
last requisite was juris positivi, not juris naturalis aut 

divini ; it being said that Pope Innocent the third was the 
first who ordained the celebration of marriage in the church; 
before which it was totally a civil contract (s).] 

The manner, however, of contracting marriage in this 
country, and the formalities proper to its due celebration, 
are now prescribed by the supreme authority of the legis- 
lature itself, though certain portions of the canon law on 
this subj ect have been thereby preserved {t ) . The principal 
marriage Acts now in force, are 4 Geo. IV. c. 76, and 6 & 7 
Will. IV. c. 85 (m) ; and of these we shall here treat in 


(o) Hood r. Ward, Str. 937 ; 
Bruce v. Warwick, 6 Taunt. 118 ; 
Warwick v. Bruce, 2 Mau. & Sel. 
305. 

{p) Ooxhead v. Mullis, Law 
Bep., 3 C. P. D. 439. 

{q) See Hist. Eng. L. by Reeves, 
vol. iv. pp. 62 — 65, where much 
information will be found as to the 
canonical jurisprudence on this 
subject. 

(r) See Haydon v. Gould, 1 Salk. 
119; R. V. LuflBngton, 1 Wile. 74. 
(«) Moor. 770. 

(0 It has been decided by the 
House of Lords that, to constitute 
a valid marriage by the common 


law of England, it must be cele- 
brated in the presence of a priest 
in holy orders. (The Queen r. 
Millie, 10 Cl. & Fin. 634.) And 
that such priest must be other than 
one of the parties to the contem- 
plated marriage. (Beamish v. Beam- 
ish, 9 H. of L. Cae. 274.) 

{u) There were two previous Acts, 
viz., 26 Geo. 2, c. 33 (called Lord 
Hardwicke’s Act), and 4 Geo. 4, 
c. 17, both of which are repealed 
by 4 Geo. 4, c. 76. The 6 & 7 
Will. 4, 0 . 85, has been amended 
by 7 Will. 4 & 1 Viet. c. 22; 3 &4 
Viot. 0 . 72 ; and 19 & 20 Viet. c. 119. 
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the order of their date, and (on account of the importance of 
the subject) with some degree of minuteness. First, then, 
the statute of 4 Geo. IV. prescribes, (in conformity with 
the canon law, as set forth in the Book of Common Prayer,) 
the previous publication of ban7ts upon three successive 
Sundays, in manner therein mentioned, in the church 
where the marriage is to he solemnized {v) ; or, in lieu 
thereof, a licence from the proper ecclesiastical authority, 
that the marriage shall be had without banns (x ), — that is, 
a “special” licence from the Archbishop of Canterbury (y), 
or a “ common ” licence from the ordinary of the place or 
his surrogate (z). And all ministers in holy orders are 
forbidden to proceed to solemnize a marriage more than 
three months after the complete publication of the banns, 
or grant of the licence {a). The Act also requires that the 
marriage shall be in a church wherein banns may be law- 
fully published (b) ; and shall take place between the hours 
of eight and twelve in the forenoon (except in the case of 
special licence) ; and shall moreover be solemnized by a 
person in holy orders, and before not less than two credible 
witnesses besides (c). These are the principal regulations 

(v) 4 Greo. 4, c. 76, s. 2. As to (Sect. 6.) 
banns, see Ljudw. 273, 274. As to As to special licences, see 25 

the effect of a publication of banns Hen. 8, c. 21 ; 4 Geo. 4, c. 76, as. 

in a wrong name, sec R. v. Billing* 10, 20 ; 6 & 7 "W^ill. 4, o. 85, s. 1. 

hurst, 3 Mau. & Sel. 250; R. v. St. (z) See 10 & 11 Viet. c. 98, s. 5. 

Faith’s, Newton, 3 Dow. & Ry. (a) 4 Geo. 4, c. 76, ss. 9, 19. 

348 ; R. V. Tibshelf, 1 Bam. & (J) As to churches (or chapels), 

Adol. 190 ; R. v. Wroxton, 4 Bam. in which marriages may lawfully 

& Adol. 641 ; Gompertz t». Kensit, take place, see 58 Geo. 3, o. 45; 

Law Rep., 13 Eq. Ca. 369 ; Fen- 59 Geo. 3, c. 134 ; 4 Geo. 4, o. 76, 

dall V. Goldsmid, ib. 2 P. D. 263. ss. 3, 4, 12, 13 ; 6 Geo. 4, c. 32 ; 

{x) 4 Geo. 4, c. 76, s. 10. As to 6 Geo. 4, c. 92; 11 Gieo. 4 & 1 

licences, see, also. Can. 101. In Will. 4, c. 18 ; 6 & 7 Will. 4, o. 86, 

abolishing the jurisdiotion of eccle- ss. 26 — 34 ; 7 Will. 4 & 1 Viet. o. 

siastical courts and persons, in re- 22 ; 1 & 2 Viet. o. 107, ss. 16, 33, 
spect of matters matrimonial (ride 34 ; 7 & 8 Viet. o. 56 ; 20 Viot. 
sup.p. 186), the Act of 20 & 21 Viet. o. 19, s. 9 ; 23 Viet. c. 24. 

0. 85, made an express exception (c) 4 Geo. 4, c. 76, as. 21, 28. 
with respect to marriage licences. 
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of this statute as to the ceremony ; in addition to ■which, 
however, it directs generally that the rules prescribed by 
the rubric prefixed to the office of matrimony in the Book 
of Common Prayer, and not altered by the Act, shall be 
duly observed (d). But as it is tbe policy of our law to 
prevent the marriage of persons under the age of twenty- 
one "without the consent of their parents or guardians, — the 
statute also provides, that in the case of the publication of 
banns of a person under twenty-one, not being a widower 
or a widow, (either of whom are deemed emancipated by 
their first marriage,) if the parent or guardian of the 
infant openly signifies his dissent at the time the banns 
are published, the publication shall be void. The Act also 
enacts, in furtherance of the same object, and to secure 
that the requirements of the law have been duly observed, 
that no licence to marry shall be granted, unless oath 
shall be first made by one of the parties that he or she 
believes that there is no impediment of kindred or alliance, 
or of any other lawful cause, to the proposed union ; and 
that one of the said parties hath, for the space of fifteen 
days immediately preceding the issue of such licence, had 
his or her usual place of abode within the parish or chapelry 
■within which such marriage is to be solemnized ; and where 
either of the parties (not being a widower or widow) shall 
be under the age of twenty-one years, — that the consent 
of the person or persons whose consent is required has 
been obtained ; or, else, that there is no person who has 
authority to give such consent. The consent required is 
that of the father, or if the father be dead, then that of a 
guardian lawfully appointed (c). If there be no guardian, 
then of the mother being unmarried ; and if there be no 

(d) 4 Geo. 4, c, 76, ss. 21, 28. (e) 4 Geo. 4, c. 76, as. 16—18, 

It is to be noticed that this pro- A caveat may be also entered by 
vision as to the observance of the ant/ person against the grant of a 
rules of the rubric, in case of a licence, and the matter is then 
marriage with banns or licence, is decided on by the ecclesiastical 
re-enacted by G & 7 Will. 4, c. 85, judge. (Sects. 11, 36.) 
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mother unmarried, then of any guardian appointed by the 
High Court of Justice (/). Provision is also made for 
the case of the person whose consent is requisite being non 
compos; or where such person, being a guardian or the 
mother, is in parts beyond the seas, or unreasonably, or 
from improper motives, withholds his or her consent. In 
such cases, relief is given by petition to the Lord Chan- 
cellor {g). 

In some instances, the neglect of the prescribed sta- 
tutory formalities (though penal) does not invalidate the 
marriage (/«). But it is declared by the Act that it shall 
be null and void to all purposes in the following cases, 
viz. if any persons shall knowingly and wilfully intermarry 
(unless by special licence) in a place other than a church or 
public chapel wherein banns may be lawfully published (?) ; 
or shall knowingly and wilfully intermarry without either 
due publication of banns, or else a licence from some person 
having authority to grant the same (A-) ; or shall knowingly 
and wilfully consent to or acquiesce in the solemnization 
of their marriage according to the office of the Church, by 
a person not being in holy orders (/). And the Act also 
contains a provision, that when a valid marriage by licence 
or banns is solemnized between persons either of whom is 
under age, by means of the false oath or fraudulent pro- 
curement of one of the parties, — the party so offending 


(/) See 4 Geo. 4, c. 76, b. 16 ; 36 
& 37 Viet. c. 66, 8. 34. 

{ff) 4 Geo. 4, c. 76, s. 17. See 36 
& 37 Viet. 0 . 66, 8 . 94. 

(A) See E. v. Bramley, 6 T. R. 
331, n. 

(i) See the statutes cited sup. 
p. 247, n. (A). There are also the 
following enactments confirming 
past marriages in particular cases : 
3 Geo. 4, c. 75 ; 4 Geo. 4, cc. 5, 
91 ; 3 & 4 Will. 4, c. 45 ; 6 & 6 
Will. 4, 0 . 54 ; 6 & 6 Viet. c. 113 ; 
12 & 13 Viet. 0 . 68, 8 . 20 ; 14 & 15 


Viet. c. 97, s. 25 ; 16 & 17 Viet. o. 
122 ; 17 & 18 Viet. c. 88 ; 18 & 19 
Viet. c. 66, c. 81, s. 13 ; 19 & 20 
Viet. c. 70 ; 20 & 21 Viet. c. 29; 
22 Viet. c. 24 ; 23 Viet. c. 1 ; 24 & 
25 Viet. c. 16 ; 28 & 29 Viet. c. 81 ; 
36 & 37 Viet. cc. 1, 25, 28 ; 41 
& 42 Viet. c. 61. 

(A) See Midgley v. Wood, 30 
L. J. (N. S.) P. M. & A. 57. 

(1) Moreover, the person solem- 
niziug such irregular marriage 
commits thereby a crime highly 
penal in its consequenoee. 
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sliall be liable to forfeit all property which would other- 
wise accrue to him or to her from the marriage (w). 

This Act of Geo. IV. adheres (it is to be observed), in 
the provisions which we have here summarily stated, to a 
principle long antecedently established, that all marriages 
taking place in England must be solemnized, (whatever 
the religious belief of the contracting parties,) by a 
minister in holy orders, and according to the rites and 
ceremonies of the Church of England : — the only excep- 
tion admitted being where both of such parties were 
Quakers or of the Jewish perauasion. For these were 
allowed to marry according to their own usages (n). 
This principle, however, was in course of time acknow- 
ledged to operate with intolerable harshness upon that 
numerous and important class of English subjects who, 
not being either Quakers or of the Jewish manner of 
belief, yet dissent from the discipline and doctrines of the 
Church of England ; and, accordingly, the Marriage Act 
of 6 & 7 Will. IV. c. 85 — at the consideration of which 
we now arrive — introduced in the year 1836, new regu- 
lations having principally in view the relief of such dis- 
senters; though they also enable any persons (whether 
dissenters or not) who are desirous of marrying according 
to the ceremonial of the Church, to resort, if they please, 
to a preliminary proceeding of a secular character, in lieu 
of either banns or ecclesiastical licence. 

The regulations made by the 6 & 7 Will. IV. c. 85, 
and the Acts subsequently passed for its amendment (o) 
— provide that the officer called the “superintendent 
registrar,” appointed for any district, (under the 6 & 7 
Will. IV. c. 86, in respect of births and deaths,) shall 

(m) 4 Geo. 4, c. 76, s. 23. See among Quakers, see also 23 & 24 
B. V. Birmingham, 8 B. & C. 29 ; Viet. c. 18 ; and 35 & 36 Viet. o. 
Att.-Gon. V. Clements, Law Bep., 10. 

12 Eq. Ca. 32 ; Same v. Bead, ib. (o) These are 7 Will. 4 & 1 Viot. 
38. c. 22 ; 3 & 4 Viet. c. 72 ; 19 & .20 

(n) Sect. 28. As to marriages Viot. o. 119, and 23 Viot. o. 18. 



CHAP. H.— OP HUSBAND AND WIPE. 


251 


also be tbe “ superintendent registrar of marriages ” 
within the same district. And the new Acts establish 
(in effect) two modes of proceeding towards the celebra- 
tion of marriage, — not in substitution for, but in addi- 
tion to, those sanctioned by the 4 Greo. IV. c. 76, which 
we have already described. These are a marriage by the 
registrar's certificate without licence, or by his certificate 
with licence. 

These modes of proceeding are respectively as follows: — 

I. A person intending to be married by a registrar’s 
certificate without licence, must, in the first place, de- 
liver to the superintendent registrar of the district 
within which both the persons about to marry have 
dwelt for not less than seven days — or if they have 
dwelt in different districts for that time, then to the 
superintendent registrar of each district — a “ notice ” of 
his or her intention to marry, expressed as the Acts pre- 
scribe (;?). And such notice is entered by the registrar, 
(who is entitled to the fee of one shilling for the entry,) 
into a book called The Marriage Notice Book ; open at 
all reasonable times, and without fee, to all persons de- 
sirous of inspecting the same {q). This notice is to par- 
ticularize the church or other building in which the mar- 
riage is to be solemnized — which, as the general rule, must 
be within the district where one of the parties has dwelt 
for the period to which the notice refers (r), — and it must 

(j») See 6 & 7 Will. 4, c. 85, s. 4 ; dwell (3 & 4 Viet. c. 72, s. 5 ; 19 & 
19 & 20 Viet. e. 119, s. 3, and Seh. 20 Viet. c. 119, 8 . 13) ; and in the 
( A) . As to the course of proceeding case of other parties may be so, 
where one of the parties intending where there is not within the dis- 
marriage “ without licence ” dwells trict in which one of the parties 
in Ireland or Scotland, see 19 & 20 dwells any registered building in 
Viet. 0 . 119, ss. 7, 8. which marriage maybe solemnized 

(g) 6 & 7 Will. 4, 0 . 85, s. 5. in the form such parties desire to ' 

(V) 3 & 4 Viet. c. 72, 8 . 1. The adopt. (3 & 4 Viet. c. 72, s. 2.) The 
building stated in the notice may, building stated may also be out of 
however, in the case of Quakers such district or districts, provided 
and Jews, be one out of the district it be the usual place of worship of 
or districts in which the patties the parties, or one of them, and not 
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also specify whether the marriage is to he without, or with 
licence. And the person giving the notice must also sub- 
scribe thereto, a solemn declaration that he or she believes 
that there is no impediment of kindred or alliance, or other 
lawful hindrance to the marriage; and that both the 
persons about to marry have, for the space of seven days 
immediately preceding, had their usual place of abode and 
residence within the district of the registrar to whom the 
notice is given; and (when either of such persons, not 
being a widower or widow, shall he under the age of 
twenty-one), that the consent of the person whose consent 
to such marriage is by law required has been given, or (as 
the case may he) that there is no person whose consent is 
by law required {s). This notice, (or a copy thereof, under 
the hand of the registrar,) is suspended or affixed by him 
in some conspicuous place in his office, during twenty-one 
successive days next after the day when it was entered in 
the Marriage Notice Book it). 

The next step is to obtain the registrar’s “ certificate ” of 
the notice having been duly entered. But it is provided 
that any person whose consent would have been required 
by law to the marriage of the contracting parties, under 
an ecclesiastical licence, immediately before the passing of 
the 6 & 7 Will. IV. o. 85 {a), shall be authorized to forbid 
the issue of such certificate (r) ; and may do so by writing 
“forbidden” opposite the entry of the notice, and sub- 
scribing thereto his or her name and place of abode, and 
the character in which he or she is authorized to interfere. 
And in case the issue of the certificate is thus lawfully 


more than two milefl from the dis- 
trict in which the notice is given, 
(19 & 20 Viet. c. 119, s. 14.) 

(«) See sect. 2. 

(^) Sect. 4. 

(?/) Vide sup. p. 248. 

[x) G & 7 Will. 4, c. 85, ss. 9, 10. 
A caveat may also (by sect. 13) be 
entered by any person against the 


grant of the certificate or licence 
by the registrar ; and the validity 
of the objection is to be decided by 
such registrar, — subject, however, 
to an appeal to the “ registrar - 
general.” (As to the Registrar- 
General, vide post, bk. rv. pt. n. 

0. XV.) 
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forbidden, the notice and all proceedings thereon are 
utterly void (y). Supposing, however, that during the 
period for which the notice has been suspended in the 
office, no valid impediment to the issue has been shown to 
the satisfaction of the registrar— nor the issue forbidden 
in manner above mentioned — the certificate, after the 
expiration of the twenty-one days, is to be issued upon 
the request of the person delivering the notice ( 2 ). Such 
certificate expresses that notice of the intended marriage 
in such a church or building has been duly entered, and 
that the issue of the certificate has not been forbidden 
by any person authorized so to do: and for this docu- 
ment the registrar is entitled to receive the fee of one 
shilling (a). 

Immediately upon the certificate being issued — or at any 
time afterwards within three calendar months from the 
entry of the notice — the marriage may take place (d ) ; and 
it may be solemnized according to any one of several 
methods authorized in that behalf by the Acts. 1 . By one 
of these methods, the marriage may be solemnized in some 
building certified according to law as a place of religious 
worship and registered as a place for the solemnization of 
marriage ; and it may then take place (subject to the pro- 
visions to be presently mentioned) according to such form 
and ceremony as the parties may think fit to adopt (c). 
But it is provided (d), that’ (whatever be the form adopted) 
every such marriage shall be solemnized before some 
“registrar of the district ” (e), and two or more credible 


(y) 6 & 7 Will. 4, c. 86, b. 9. 

(z) See 19 & 20 Viet. c. 119, s. 4, 
and Sch. (B.) 

(а) Sect. 4. 

(б) Ibid. 

{c) 6 & 7 Will. 4, c. 85, as. 18— 
20 ; 7 Will. 4 & 1 Viet. c. 22, b. 35. 
Ab to certifying places of worship, 
see 18 & 19 Viet. c. 81 ; 19 & 20 
Viet. c. 119, 8. 24. As to regis- 


tering places for solemnization of 
nianiages, 6 & 7 Will. 4, c. 86, 
88. 18, 19 ; 19 & 20 Viet. c. 119, 
8. 17. 

(d) 6 & 7 Will. 4, 0 . 85, s. 20. 

(e) As to this officer (who is 
subordinate to the “ superintendent 
registrar”), see sects. 17, 20; c. 86, 
8. 7 ; 1 Viet. c. 22 ; 19 & 20 Viet, 
c. 119, 8. 15. He may act in the 
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•witnesses; and also that it shall be performed with open 
doors, between the hours of eight and twelve in the fore- 
noon ; and also that in some part of the ceremony, and in 
the presence of the registrar and witnesses, each of the 
parties shall say — “ I do solemnly declare that I know 
“ not of any lawful impediment why I, A. B., may not be 
“ joined in matrimony to C. D, and lastly, that each of 
the parties shall say to the other, “ I call upon these per- 
“ sons here present to witness that I, A. B., do take thee 
“ C. D., to be my wedded wife (or husband).” 2. By 
another method of solemnization authorized upon a regis- 
trar’s certificate, the parties are permitted to marry at the 
office of the superintendent registrar ; and the ceremony is 
then to take place in his presence and in that of some 
registrar of- the district, and also of two other witnesses ; 
and here, also, it is to be with open doors, and between 
the hours aforesaid ; and the parties are to make the same 
declaration and use the same words, as in the case of mar- 
riage in a certified and registered place of worship (/). 
But it is provided, that at no marriage had in such office 
shall any religious service be read {g). 3. A third method 

of solemnization is that of the Church of England : and 
there needs in such case neither publication of banns nor 
ecclesiastical licence; but the church in which the marriage 
is solemnized must be one within the district of the super- 
intendent registrar by whom the certificate is issued, and 

case of illness, or unavoidable ab- nister ; who, on production of the 
sence, by deputy. (19 & 20 Viet. certificate and payment of the cus- 
c. 119, 8. 16.) tomary fees (if any), may if he 

(/) 6 & 7 Will. 4, c. 85, s. 21. ehall see Jit read or celebrate such 

{g) 19 & 20 Viet. c. 119, s. 12. service accordingly. But he may 

By the same section it is, however, not do so in any church or chapel 

enacted, that if the parties to a of the Church of England, unless 

marriage at the registry office, shall he is in holy orders ; nor shall any 
desire to add the service ordained or such reading or celebration super- 

used for marriage by the church sede or invalidate the marriage 

or persuasion to which they are previously contracted, or be entered 
members, — they may present them- as a marriage in the parish register, 

selves for that purpose to the mi- 
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the consent of the minister thereof must he obtained ; and 
it must he solemnized by a duly qualified clergyman ac- 
cording to the office of the Church {h). 4. And, fourthly, 

the marriage may also he solemnized according to the 
usages of the Quakers or according to the usages of the 
Jews, — where the parties are of those persuasions respec- 
tively (^). Such, then, are the different methods in which, 
in a marriage upon a registrar’s certificate without licence, 
the solemnization may he had ; but as to each of them it 
. is material to remark, that the building in which it takes 
place, must he the same which had been previously speci- 
fied in the notice and certificate (k), 

II. A person intending to he married by a registrar’s 
certificate mth licence, is to give a notice to that effect and 
obtain a certificate as in the former case ; and the course of 
proceeding and the state of the law applicable to such 
notice and certificate are in either case the same, subject 
only to the following differences : — First, if both the 
persons about to marry do not dwell in the same superin- 
tendent registrar’s district, notice need not be given to the 
registrar of each district, but only to the registrar of the 
district in which one of such persons resides ; and it will 
be sufficient also if the notice states how long he or she 
has there resided, without making any statement of the 
same kind with respect to the other party (/). Secondly, 
the decl aration in the notice must state that the person 
giving it hath, for the space of fifteen days (instead of 
seven days) immediately preceding, had his or her usual 


{h) 6 & 7 WiU. 4, c. 86, ss. 1, 4 ; 
7 wm. 4 & 1 Viet. c. 22, s. 36 ; 19 
& 20 Viet. e. 119, s. 11. 

(t) See 6 & 7 Will. 4, c. 86, bS. 2, 
39 ; 3 & 4 Viet. e. 72, b. 6 ; 19 & 20 
Viet. c. 119, B. 21 ; 23 Viet. c. 18 ; 
36 Viet. c. 10. Ab to JewiBh mar- 
riages and divorees. Bee Moss v. 
Smith, 1 Man. & Gr. 232, and the 


authorities there cited. See 
10 & 1 1 Viet. c. 68, passed to remove 
doubts as to eertain marriages 
Bolemnized in England before 1st 
Jiily, 1837, and in Ireland before 
Ist April, 1846. 

(A) 6 & 7 Will. 4, c. 86, 8. 42. 

(?) 19 & 20 Viet. c. 119, s. 6. 
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place of abode and residence within the district of the 
registrar to whom the notice is given (m). Thirdly, it is 
not requisite that either the notice or a copy should be 
affixed in the office of such registrar (n). Fourthly, the 
certificate may be obtained after the expiration of one 
whole day (instead of Ucenty-one days) next after the 
entry of the notice (o). 

Having, then, thus applied for and obtained the certifi- 
cate, the applicant is also to procure from the registrar a 
licence, and for this that officer is entitled to receive from 
the party requiring the same the sum of 1/. 10s. over and 
above the amount paid for the necessary stamps on the 
instrument {p). 

After the issue of the licence, and within three calendar 
months from the entry of the notice, the marriage may 
take place {q) ; — and it may be solemnized according to 
any of the several methods before stated, except that of 
the Church of England, — subject to the rules and distinc- 
tions abeady laid down in respect of them (r). But it 
is provided that the registrar may not grant any licence 
for marriage in a church or chapel of the Church of 
England (s), — it being the design of the legislature not 
to interfere with the exclusive privilege in that respect, 
previously vested in the archbishop and other ecclesiastical 
authorities. 

It is also provided by the Acts, that no marriage upon 
the certificate of a registrar (either with or without 
licence), shall be solemnized in any building registered 
and certified for religious worship, without the consent of 
the minister thereof, — or of one of the trustees, overseers, 
deacons or managers ; — nor in any registered building of 

(m) 19 & 20 Viet. c. 119, s. 2. (y) Sect. 9, and Sch. (C). 

(«) Sect. 6. (r) 6 & 7 Will. 4, c. 85, ss. 2, 

(o) Sect. 9. 20—22; 19 & 20 Viet. c. 119, s. 21. 

b) Sect. 10. (a) 6 & 7 Will. 4, c. 86, a. 11. 
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the Church of RomCy without the consent of the minister 
ofl&ciating therein {t). 

They provide, also, that, whenever a marriage shall not 
he had within three calendar months after the entry of the 
notice, — such notice, and any certificate and licence which 
may have been granted, and all other proceedings there- 
upon, shall be utterly void (m) ; and that if any persons 
knowingly and wilfully intermarry in a place other than 
that specified in the notice and certificate, or without due 
notice to the superintendent registrar, or without certificate 
duly issued, or without licence (whore licence is required), 
or in the absence of the registrar of the district or of the 
superintendent registrar (where his or their presence is 
required), — the marriage shall be null and void{x)\ and 
further, that a valid marriage, procured by means of a 
wilfully false notice, certificate, or declaration, shall expose 
the party offending to the same consequences as are pro- 
vided under the Marriage Act of 4 Greo. lY. c. 76, with 
regard to marriages procured by false oath or fraudulent 
procurement, viz. a forfeiture of all the property which 
would otherwise accrue to him or to her from the mar- 
riage (y). 


It is further to be observed, with respect to all marriages, 
whether taking place under the 4 Geo. lY. c. 76, or under 
the more recent Acts, that they are required by law to be 
registered (s) . For it was provided by 6 & 7 Will. lY. c. 86, 
and 7 Will. lY. & 1 Yict. c. 22, that, where a marriage 
takes place in a church, the clergyman shall, immediately 
after the office of matrimony has been solemnized by him, 
register the same in duplicate in two books, in a prescribed 


(0 19 & 20 Viet. c. 119, 8. 11. 
(m) 6 & 7 Will. 4, c. 85, 8. 15 ; 
7 Will. 4 & 1 Viet. c. 22, s. 3 ; 
19 & 20 Viet. c. 119, Seh. (B). 

{x) 6 & 7 Will. 4, e. 85, s. 42. 

\ij) Seet. 43; 19 & 20 Viet. c. 119, 
s. 19 ; vide sup. p. 250. 

VOL. II. 


(s) As to the registration of mar- 
riages solemnized out of the united 
kingdom, the parties thereto or any 
of them being officers or soldiers (or 
their families) of her Majesty^sland 
forces, see 42 & 43 Viet. c. 8. 


S 
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form ; and that every rector, vicar, or curate (as the case 
may he), shall deliver to the superintendent registrar of 
the district, in the months of April, July, October, and 
January, in every year, a copy (certified under his hand, 
and on durable materials) of all entries of marriages in 
such hook for the current quarter : and that one copy of 
such book, when filled, shall be delivered by the clergyman 
to the district registrar, and that the other copy thereof 
shall remain in his own keeping, together with the other 
parish registers {a). And where the marriage takes place, 
not in a church, but in a registered building, or in the 
office of the superintendent registrar, or according to the 
usages of the Quakers or of the Jews, there are provisions 
to the same effect. The duty of registration, however, is 
committed, in the two first of these cases, to the registrar 
of marriages for the district ; in the last two, to the regis- 
tering officer among the Quakers, and to the secretary of 
the Synagogue among the Jews (b). 

Moreover, we may remark that none of these marriage 
Acts extend to the royal family; nor to any marriage 
which shall take place out of England. With respect, 
thereforOj to those contracted by British subjects, either in 
Scotland or Ireland, or in any foreign country, they are 
considered as valid by our law, so far as the manner of 
them is concerned, provided they be made in such form 
as is sufficient by the law of the place where contracted (c) ; 


{a) See 7 Will. 4 & 1 Viet. c. 22, 
for further provisions as to regis- 
tration, and 3 & 4 Viet. c. 92 
(amended by 21 & 22 Viet. c. 25), 
as to the custody and admissibility 
in evidence of certain non -parochial 
registers and records. 

(i) G & 7 Wm. 4, c. 86, s. 31 
et seq. ; 19 & 20 Viet. c. 119, s. 22. 

{c) See R. v, Brampton, 10 East, 
282 ; Lautour v. Teesdale, 2 Marsh. 
243 ; Doe v. Vardill, 6 Bam. & 
Cress. 438 ; 6 Bing. N. C. 385 ; 


Scrimshire v. Scrimshire, 2 Hagg. 
395 ; Maclean v. Cristall, 7 Ecc, & 
Mar. Cas. 1 7 ; Forster v. Forster 
and Benidge, 4 B. & Smith, 187. 
By the Act, however, of 19 & 20 
Viet. c. 96, (for amending the law 
of marriage in Scotland,) ‘‘no 
“irregular marriage contracted in 
“ Scotland by declaration, acknow- 
“ lodgment, or ceremony, shall be 
“ valid imless one of the parties 
“had at the date thereof his 
“or her usual place of residence 
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and the case appears to be the same, even though the 
parties eloped to that country on purpose to evade the 
forms of marriage prevailing in England (d). It is also 
declared and enacted by 4 Geo. lY. c. 91, that marriages 
solemnized by a minister of the Church of England in 
the chapel or house of a British ambassador or resident 
minister, or in the chapel of a British factory abroad, or in 
the house of any British subject residing at such factory ; 
or by a chaplain (or oflfieer or other person officiating by 
authority of the commanding officer) within the lines of a 
British army abroad — shall be as valid as if solemnized in 
the British dominions in due form of law (e). By 12 & 13 
Yict. c. 68, it is also enacted that all marriages solemnized 
as thereby provided, in any foreign place where there shall 
be a British consul duly authorized to act in that behalf, 
shall be in like manner valid, — provided either of the 
pariies thereto be a subject of the realm. The course of 
proceeding authorized in this statute is, that the consul, on 
receiving due notice, may (if it be desired) grant a licence 
for the marriage ; and may — seven days after such notice, 
if the marriage is to be by licence, or twenty-one days 
after, if it is to be without licence — at the British con- 
sulate, with open doors, between the hours of eight and 
twelve in the forenoon, and in the presence of two or more 
witnesses, — proceed either himself to solemnize the same, 
or (at the option of the parties) to allow the same to be 
solemnized in his presence ; and that, either according to 


“there, or had lived in Scotland 
“for twenty-one days next pre- 
“ ceding such marriage, any law, 
“ custom or usage to the contrary 
“notwithstanding.” And see 41 
& 42 Viet. c. 43. 

(d) See Compton v. Bearcroft, 
Bui. N. P. 113; Co. Litt. by Harg. 
79 b, n. (1) ; Ex parte Hall, 1 Ves. & 
B. 112; Dalrymple r. Dalrymple, 2 


Hagg. 52. It is otherwise if the 
marriage itself is one prohibited by 
the laws of this country, as in the 
case of one contracted with a de- 
ceased wife’s sister, as to which 
vide sup. p. 244, n. (rf). 

(f) This statute applies, though 
there be no actual hostility at the 
time. (The Waldegrave Peerage, 
4 Cl. & Fin. 049). 
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the rites of the Church of England, or according to any 
other form and ceremony the parties may see fit to adopt. 
And such marriage is to he afterwards registered in accord- 
ance with the Act for registering marriages in England, so 
far as the circumstances of the case will admit {/). 

Moreover, by 28 & 29 Yict. c. 64, it has been further 
provided that every law made by the legislature of any of 
Her Majesty’s possessions abroad, for the purpose of esta- 
blishing the validity of any marriage contracted therein, 
shall give such marriage the same validity out of the limits 
of such possession as it would, previously to that Act, hSive 
given within those limits, — provided, however, that no 
marriage shall be thereby made valid, unless the parties 
thereto were competent to contract the same according to 
the law of England. 

II. Having thus shown how marriage may be made, we 
are next to examine its legal effects and consequences. 

Eor some purposes, the husband and wife become, by 
their marriage, a single person in the eye of the law {g). 
It is accordingly a principle of the old common law that a 
man cannot in general grant anything to his wife, or enter 
into covenant with her; that no action can be brought by one 
against the other (//) ; and that all compacts between them, 
made before marriage, are avoided by their becoming 
husband and wife (/) . The husband, however, may grant 

(/) Vide sup. p. 257. By 12 & riages solemnized at Morro Velho 
13 Viet. c. 68, s, 20, the validity in Brazil; 41 & 42 Viet. c. 61, as 

of certain past marriages abroad, to certain marriages in Fiji ; 42 & 

celebrated under such forms as the 43 Viet. c. 29, as to certain mar- 
Act enumerates, is confirmed. See riages on board ships, 
also 17 & 18 Viet. c. 88 ; 21 & 22 (y) Co. Litt. 112 a. The modi- 

Vict. c. 46 ; and 22 & 23 Viet. fications of the legal aspect of mar- 

c. 64, confirming certain marriages riage, •which have been introduced 
abroad ; 23 & 24 Viet. c. 86, con- by the doctrines of equity, are no- 
firming marriages in the Ionian ticod post, p. 272. 

Islands, and making provision for {h) Ib. ; Beard v. Beard, 3 Atk. 
future marriages there ; 30 & 31 72. 

Viet. c. 93, legalizing certain mar- (t) 8 Rep. 136 a. 
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to or contract with a trustee for his wife (A-) ; and, by con- 
veying land to a third person to her use, he may confer 
upon her the legal estate therein (1) ; and under the Con- 
veyancing Act, 1881 (44 & 45 Viet. c. 41), he may now do 
so without the intervention of any such third person. He 
may also devise or bequeath anything to her by will ; for 
that cannot take effect till the union is severed by his 
death (m). So also where the wife acts in the execution of 
a mere power or authority, she may convey an estate to her 
husband. Thus, if she has authority under a will to sell, she 
mfty effectually sell without him and even to him (»). She 
may also be agent for her husband ; for that implies no sepa- 
ration from, but is rather a representation of, her lord (o). 

With a view to this principle of the husband and wife 
forming together one legal person, and to the identity of 
interest which in the nature of things must always exist 
between them — and in part also to the policy of preventing 
as much as possible all occasions for domestic dissension or 
distrust — it long remained a fundamental rule of our law 
of evidence, that persons standing in this connection could 
not in trials of any sort, whether civil or criminal, be 
received as witnesses for or against each other (^) ; though 
the doctrine was always subject to certain exceptions : — 
for in a criminal prosecution against the husband for 
treason, or for violence to the person of his wife, the evidence 
of the latter (in the first case, on account of the tie of alle- 
giance ; in the second, on the ground of evident necessity,) 
was admitted (g ) . But in modem times it has been deemed 
expedient greatly to relax the rules of the former law on 
this subject ; which must now be taken in connection with 
the provisions on this head contained in the 14 & 15 Viet. 

(A) Co. Litt. ubi sup. 196. 

(l) Vide sup. vol. i. p. 518. (p) Hawk. b. 2, c. 46, s. 16 ; 1 

(m) Co. Litt. 112 a. Hale, P. C. 301 ; Wedgwood v. 

(») Ibid. Hartley, 10 Ad. & El. 619. 

(o) 1 Bl. Com. 442. See Prince (y) 1 CHt. Bl. 444, n. ; Lord 
V. Brunatte, 1 Bing. N. C. 438 ; Audley’s case, State Trials ; Hale, 
M'Qeorge v. Egan, 5 Bing. N. C. ubi sup. ; 1 East, P. C. 454. 
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0 . 99 ; the 16 & 17 Yiot. o. 83 ; and the 32 & 33 Yiot. 
0. 68, by which the husbands and wives of the parties to 
the proceedings are made both competent and compellable 
to give evidence, save only, — 1. That in criminal proceed- 
ings, no husband is thereby made competent or compellable 
to give evidence for or against his wife — or any wife 
competent or compellable to give evidence for or against 
her husband ; and, 2. That no husband is thereby made 
compellable to disclose any communication made to him 
during the marriage by his wife, nor any wife to disclose 
any communication made to her dming the marriage by 
her husband (r) . 

The principle of identity with her husband does not ex- 
tend to the Queen, whether regnant or consort : for she is 
considered by our law as a feme sole, or single woman (s). 

But though the wife is thus considered in law for some 
purposes as the same person with her husband, she is in 
other points of view held to be a distinct but subordinate 
person ; being under his cover, protection, and influence, 
and therefore called in our law-French, a feme covert, 
foernina viro cooperta if) ; and for the same reason, her con- 
dition during her marriage is called her coverture (u). The 
effect of such coverture may be considered, more par- 
ticularly, in respect, 1. of her person; 2. of her property; 
and 3. of her contracts and other transactions. 

1. [As to her person. The custody of this belongs of 
right to her husband {x), and by some antient authorities 
it was considered so far under his power, that he might 
give her moderate correction ; though it was also held that 

(r) In the IG & 17 Viet. c. 83 c. 75), ss. 12, IG, as to criminal 
(and in the previous statute of 14 proceedings by wife against hus- 
& 15 Viet. c. 99), the evidence of band, or by husband against wife, 
the wife or husband for or against regarding the property of either, 
each other was also excluded in («) Finch, L. 86. 
proceedings instituted in conse> {t) 1 Bl. Com. 444. 
quence of adultery, but this was re- (?/) Ibid. 

pealed by 32 & 33 Viet. c. 68, s. 1. (a;) See In re Cochrane, 8 Dowl. 

And see also the Married Women’s 636, and the authorities there cited. 
Property Act, 1882 (45 & 46 Viet. 
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[this right was confined within reasonable hounds ; and that 
the husband was prohibited from using any violence to his 
wife, aliter quam ad virum^ ex causd regiminia et caatigationia 
moria aum^ licite et rationahiliter pertinet (y). Indeed the 
Homan law gave the husband the same or a larger autho- 
rity over his wife : allowing him, for some misdemeanors, 
jlagellia et fuatibua acriter verberare uxorem; for others, 
only modicam caatigationem adhibere (z). But with us, in 
the reign of Charles the second, this power of correction 
began to be doubted (a) ; and a wife may now have security 
of the peace against her husband (b), or, in return, a hus- 
band against his wife (c). Yet the courts of law will still 
permit a husband to restrain his wife of her liberty, in case 
of any gross misbehaviour (c?).] 

2. As to property. And, in the first place, any freehold 
estate of which the wife is seised at the time of the mar- 
riage, or of which she shall become seised afterwards, be- 
comes (subject to the exceptions presently to be mentioned) 
by law vested in her husband and herself during the cover- 
ture, and the husband is entitled to the profits, and has 
the sole control and management {e) ; though he cannot 
convey or charge the lands for any longer period than 
while his own interest continues, except in the way of a 
lease for a term not exceeding twenty-one years, under 
the Settled Estates Act, 1877, as was explained in a for- 
mer volume (/). And if the wife has been seised during 
the marriage in actual possession of an estate of inheritance, 
(whether in fee simple or in fee tail,) and there has been a 
child of the marriage born alive and capable of inheriting 

(</) Moore, 874 ; F. N. B. 80. (rf) See B. v. Lister, Str. 478 ; 

(z) Nov. 117, 0 . 14, and Van Child r. Hardyman, ib. 875; In 

Leeuwen in loc. re Cochrane, 8 Dowl. 630. 

(а) 1 Sid. 113 ; Lord Leigh’s (e) 1 Wms. Saund. 253, n. 4. 

case, 3 Keb. 433. See Bobertson t>. Norris, 11 Q. B. 

(б) Lord Leigh’s case, ubi sup. ; 916. 

2 Lev. 128. (/) Bao. Ab. Leases, (0.) ; 2 

(c) Sim’s case, Str. 1207. Saund. by Wms. 180, n. (y) ; vide 

sup. vol. I. pp. 253, 258. 
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the property, — then the husband, upon her decease, be- 
comes solely seised of such estate for his life ; and is said 
in that case (as we have also seen) to he tenant hy the 
curtesy of England {g). But subject to these limited rights 
of the husband, the freeholds of the wife are not affected 
by the marriage, nor are they liable for the husband’s 
debts. With regard to their alienation, indeed, there was, 
originally, no mode by which they could, even with the 
husband’s concurrence, be conveyed during coverture ; for 
the rigour of the antient law declared a wife incapable, in 
any case, of binding herself or her heirs in any direct 
mode of alienation (A). Indirect modes were, however, 
introduced in a very distant age; and the reader will 
remember that, at one time, the ordinary mode was by the 
fictitious proceeding called levying a fne, in the course of 
which she was privately examined as to whether her act 
was voluntary (i) ; but that now, under the provisions of 
3 & 4 Will. lY. c. 74, a married woman is at liberty, with 
the concurrence of her husband, to make free disposition 
of her real estate by any deed duly acknowledged under 
that Act (A). 

As to the leaseholds of which the woman is possessed at 
the time of the marriage, or which accrue to her during 
coverture, the husband becomes (with the exceptions pre- 
sently to be noticed) by the marriage possessed of them, 
in her right (/). And he is not only entitled to the profits 
and management during their joint lives, but he may also 
dispose of them as he pleases, by any act during the cover- 
ture. They are, moreover, liable for his debts; and if 
he survive her, they are absolutely his own (m). But he 

(ff) Litt. 8. 35 ; vide sup. vol. i. vide sup. vol. i. p. 688. 

P-265. (/c) 3 & 4 WiU. 4, c. 74, ss. 

(A) As to the disabiUty of mar- 77 — 80. 

ried women in respect of the con- (/) Co. Litt. 46 h, 351 a, 300 a ; 
veyance of real estate, vide sup. Bast. 656 a ; see Wallis v. Harri- 
vol. I. p. 477. son, 5 Mee. & W. 142. 

(t) As to fines and recoveries, (m) Com. Dig*. Bar. & Feme, E, ; 
and the statute 3 & 4 Will. 4, c. 74, 2 Bl. Com. 434. 

substituting new methods for them, 
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cannot (in her lifetime) bequeath them by will (») ; and 
if he does not part with them before death, and she 
survives him, they remain to her by virtue of her original 
title, and shall not go to his executors, nor (if he die in- 
testate) to his administrators (o). It is also to be observed, 
that these rights of the husband do not extend to property 
held by the wife in autre droit, (as in the capacity of 
executrix,) but only to property of which she is possessed 
in her own right {p). 

"With respect to the personal chattels of the wife belong- 
ing to her at the time of the marriage, or accruing to 
her during coverture, they become in general (with the 
exceptions presently to be noticed) the absolute property of 
the husband ((7). But this does not apply to property to 
which she is entitled in autre droit (r). And with respect 
to choscs in action — such as debts due to the wife before 
her marriage, — they do not in general become the hus- 
band’s until he recovers them by law, or reduces them 
into possession (s). And if he die before this is done, they 
remain to the wife. So if she die before he has recovered 
or reduced them into possession, they are part of her 
estate (^). But, in this last case, as he is entitled to 
obtain administration of her effects for his ovra benefit, he 
becomes the owner of them in right of that title. And 
we may here also notice that the paraphernalia of the 
wife, viz. her bed, apparel and ornaments suited to her 
degree, if not disposed of by the husband in his lifetime, 
remain to her, if she survives him, instead of passing to 
his representatives. 


(«) Plowd. 418; Com. Dig. ubi 
8up. ; Bl. Com. ubi sup. 

(o) Bl. Com. ubi sup. 

(^)) 2 Bl. Com. 434; 1 RoU. 
Ab. 88. 

{q) Seo Co. Litt. 351 b ; Bl. Com. 
ubi sup. ; Ayling v. Whicher, 1 
Nev. & Per. 416 ; Came v. Price, 
7 Mee. & W. 183. 


(r) Co. Litt. ubi sup. ; see Went. 
OfE. Ex. 7. 

(«) Co. Litt. 361 b ; 2 Bl. Com. 
434. See Sheningtou v. Y^ates, 12 
Mee. & W. 855; Soarpellini v. 
Achesou, 7 Q. B. 875 ; Fitzgerald 
»>. Fitzgerald, 8 C. B. 692. 

(t) See Fleet v. Perrins, Law 
Rep., 4 Q. B. 600. 
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What has been above stated in regard to the legal effect 
of marriage with respect to property must, however, he taken 
as affected to a very large extent by certain modem enact- 
ments. For, first, with regard to property coming to the wife 
during marriage, it was provided by the Married Women’s 
Property Act, 1870, that where any freehold, copyhold or 
customaryhold property shall descend upon any woman 
who was married after the passing of that Act (viz. 9th 
August, 1870, as heiress or co-heiress of an intestate — or 
where such woman shall during her marriage become en- 
titled to any personal property as next of kin or one of the 
next of kin of an intestate, or to any sum of money not 
exceeding 200/^. under any deed or will — the rents and 
profits or the property itself shall, subject and without 
prejudice to the trusts of any settlement affecting the 
same, belong to such woman “ for her separate use,” and 
her receipts alone shall be a good discharge for the same {u). 
And now under the Married Women’s Property Act, 
1882 (a*), as from the 1st day of January, 1883, every 
woman who marries on or after that date is to hold as 
her separate estate all her property, either then already 
belonging or afterwards coming to her in any manner, and 
whether such property be real or personal, and including 
wages, earnings and gains earned or made by her in any 
occupation which she carries on separately from her hus- 
band ; and any woman already married before the 1st day 
of January, 1883, is to hold as her separate estate all pro- 
perty coming to her in any manner after that date, and 
whether real or personal, and including such wages, earn- 
ings and gains as aforesaid. Secondly, with regard to 
alienations of a wife’s reversionary interests in pure per- 
sonal estate, vested or contingent, it was provided by 20 
& 21 Yict. c. 57, that she may dispose of these (unless 
restrained by the instrument under which she is entitled 
thereto, and unless they are secured to her by her marriage 

(m) 33 & 34 Viet. c. 93, ss. 7, 8. Law Hep., 19 Eq. Oa. 296. 

See Howard t>. Bank 4 of England, {x) 45 & 46 Viet. c. 76. 
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settlement) by any deed in wHcb her husband concurs, 
and which is duly acknowledged in the manner required by 
3 & 4 Will. lY. 0 . 74, with regard to her conveyance of real 
estate (y) ; but these provisions appear to be now largely 
superseded (in effect, at least) by the ample provisions 
regarding the separato estate that are contained in the 
Married Women’s Property Act, 1882, as above stated. 

Thirdly, we must, under this head, refer to the provi- 
sions contained in 20 & 21 Viet. e. 85, 21 & 22 Yict. 
c. 108, and 27 & 28 Yict. c. 44, under which it is enacted, 
that if a wife be deserted by her husband without reason- 
able cause, she may obtain an order under which any 
money or property she shall acquire by her own lawful 
industry, or become possessed of after his desertion, will be 
protected and belong to her as if she were a feme sole (s). 
Also, by the Matrimonial Causes Act, 1878 («), where a 
husband is convicted of an aggravated assault on his wife 
within the meaning of the statute 24 & 25 Yict. c. 100, 
s. 43, the Court or magistrate, being satisfied that the wife 
is in peril, may order that the wife shall be exempt from 
the liability to cohabit for the future with her husband ; 
and such an order has the force of a judicial separation. 

Finally, by the Married Women’s Property Act, 1882, 
some of the more important provisions of which have been 


{y) Vide sup. vol. i. p. 588. 

( 2 ) As to this order (which may 
be granted either at petty sessions 
or by a stipendiary magistrate or 
by the Probate Division of the 
High Court of Justice), see .Ex 
parte Mullineux, 1 Swab. & Trist. 
77 ; Re Aldridge, ib. 88 ; Re 
Worman, ib. 513 ; and Ramsden 
v, Brearley, Law Rep., 10 Q. B. 
147 . It may be remarked also that 
if a husband runs away and leaves 
his wife and family chargeable to 
a parish, he may be punished as a 
vagrant (vide post, bk. iv. pt. iii. 
ch. II.) ; and that, on the other 


hand, if he be a pauper, his wife is 
entitled to be relieved as part of 
his family, under the poor law. 
Moreover, by 7 & 8 Viet. c. 101, 
s. 25, when the husband is beyond 
the seas, or in confinement as a 
criminal or a lunatic, she is entitled 
to relief as if she were his widow. 
And if the husband is chargeable 
as a pauper, and his wife has any 
separate property under the Married 
Women’s Property Acts, 1870 or 
1882, she may be compelled to 
maintain him. And see Ashworth 
r. Outram, Law Rep., 5 Ch. D. 923. 
(a) 41 Viet. c. 19. 
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already noticed, it is further provided, in continuation and 
amplification of like provisions contained in the Married 
Women’s Property Act, 1870, that a wife (whenever mar- 
ried) may effect an insurance upon her own or her husband’s 
life “for her separate use,” and also acquire property inde- 
pendently of her husband in such deposits as she shall have 
made in a saA'ings bank, or other bank, or shall have invested 
in the funds, in a joint-stock company, or in an industrial, 
provident, friendly, benefit building, or loan society — pro- 
vided always, that she shall not have used her husband’s 
monies without his consent, and shall not have deposited or 
invested such monies in fraud of his creditors. 

The reader will not fail to observe, that after taking into 
account the provisions, just referred to, recently passed, the 
law now gives the husband the most meagre rights over the 
property of his wife. At the same time it still affords her 
all or nearly all her old advantages. For, first, unless some 
step has been taken to defeat or abridge her right, she is 
entitled, (we may remember,) in the event of her surviving 
her husband, to dower; that is, to hold to herself, for the 
term of her natural life, the third part of all the lands and 
tenements of which he was seised in fee simple or fee tail 
at any time during the coverture, and of which any issue 
that she might have had could have been heir {h). And 
besides this provision after his death, the husband is liable 
during his life to maintain her, that is, provide her with 
necessaries according to his station in life ; and if he fail 
to do so, he is not only liable under the poor laws, but she 
has power to provide herself with them, at his expense, in 
the manner to be presently stated (c). 

3. As to her transactionSy it may first be remarked, that 
a married woman may in all cases act independently of 
her husband in autre droity — as where she is executrix, or 
exercises any mere authority or power with which she is 

{h) Litt. ss. 36, 53 ; vide sup. {c) See Etherington v. Parrot, 
voL I. p. 269, Lord Raym. 1006 ; Montague v, 

Benedict, 3 Bam. & Cress. 635, 
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invested on behalf of a third person (d). But in respect of 
transactions on her own account, her coverture subjects her 
to a variety of disabilities. She is incompetent, except 
under special circumstances, to make a will, either of lands 
or chattels (e). She is incapable generally of contracting, 
or of doing any other act which will bind either herself or 
her husband (/), — unless as his agent by his express or 
implied authority (g ), — and acts done by her of her own 
authority with that intention are merely void (h). She is 
also, in general, incapable of bringing any action to obtain 
redress for an injury sustained in her person or property, 
unless it be brought with her husband’s concurrence ; and 
in his name as well as her own (i). But, with regard to 
this, it has been provided by the Married Women’s Property 
Act, 1882, that she may maintain an action or be made a 
defendant thereto in her own name in respect of all property 
declared by that Act to be her separate property (A) ; and, 
generally, by that Act she is enabled to contract and to do 
all other things relative to her separate property as if she 
were a feme sole. In consideration of her old common law 
incapacity to sue, the law, moreover, excepted a married 
woman, in all rights and causes of action accruing to her 
during coverture, from those limitations of time within 
which other persons are bound to assert their legal claims; 
and allowed her for that purpose a certain period after 
the coverture was determined (/) ; but, since the Married 


(d) See Com. Dig. Bar. & Feme 
(P) ; Prince v. Brunatte, 1 Bing. 
N. 0 438 ; Pemberton v. Chap- 
mar, 1 EE. Bl. & EE. 1056. If 
sued while acting en autre droit, lier 
husband must have been joined with 
her ; (see Mounson v. Bourn, Cro. 
Car. 610) ; but the law in this re- 
spect is now altered by the Married 
Women’s Property Act, 1882 (45 & 
46 Viet. c. 75), ss. 18, 24. 

(e) Vide sup. p. 187. 
if) Co. Litt. 112 b. 

(y) See M'George r. Eagan, 5 
Bing. N. C. 196 ; Lane v. Iron- 


monger, 13 Mee. & W. 368 ; Lin- 
dus V. BradweU, 5 C. B. 583; 
Brown v. Ackroyd, 5 EE. & Bl. 
819 ; Johnson v. Sumner, 3 H. & 
N. 261. 

{h) 1 Bl. Com. 444 ; Com. Dig. 
Bar. & Feme. 

(t) See Eubanke v. Owen, 6 Ad. 
& El. 298 ; Ayling v. Whicher, 6 
Ad. & El. 259. 

(I) See Summers v. City Bank, 
Law Eep., 9 C. P. 680. Vide sup. 

p. 266. 

(/) It may be presumed that the 
exceptions in favour of a married 
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Women’s Property Act, 1882 , this indulgence or exemption 
appears, now to have become unnecessary, in the general 
case at least. There are also, with respect to the disabili- 
ties above enumerated, several other points which require 
attention. First, as the husband is bound to maintain her, 
her contracts made for the purpose of supplying herself with 
such necessaries as are suitable to her station as his wife, 
will in general be binding upon him, though not upon her- 
self {m). For if they be living together, his authority to her 
to act as his agent, to that extent, will prima facie be pre- 
sumed; though the presumption is capable of being repelled 
by special circumstances, — as by notice to the particular 
tradesman by whom she is supplied not to trust her, or even, 
semhle, by a simple determination of her agency (;?) . And in 
the event of a separation hy consent husband is in general 
liable on her contracts for supplies of this description (o) ; 
for the tradesman is then considered (even though he have 
notice not to trust her), as standing in her place, and as 
enforcing indirectly her right to be maintained {p). But 
the husband incurs no such liability if the separation be 
against his will, and without sufficient excuse arising from 
his ill-treatment {q) ; or if she be dismissed from him for 

woman contained in the Statute of C. B. 627 ; Reneaux v. Teakle, 8 
Limitation, would be held not to Exch. 680; Johnson v. Sumner, 3 
extend to actions brought by her H. & N. 261 ; and see especially 
in virtue of the Married Women’s Debenliam v. Mellon, Law Eep., 
Property Acts, 1870 and 1882. 6 Q. B. D. 391 ; ib. 6 App. Ca. 24. 

{m) An application of this prin- {o) See Baker r. Sampson, 14 
ciple is to be found in the doctrine C. B. (N. S.) 383 ; Bazeley v. 
according to which a solicitor who Eorder, Law Rej)., 3 Q. B. 559 ; 
is employed by a wife in a divorce Dearc v. Soutten, ib. 9 Eq. Ca. 151. 
suit, may recover his costs from {p) See Boulton v. Prentice, Str. 
her husband — such suit being a 1214 ; Montague v. Benedict, 2 B. 
** necessary” for her. (See on this & C. 635 ; Hunt v, De Blaquiere, 
subject, Ottaway Hamilton, Law 5 Bing. 550; Main waring v, Leslie, 
Rep., 3 C. P. D. 393 ; Robertson i’. 2 C. & P. 605; Edwards v. Towells, 

Robertson, ib. 6 P. D. 119 ; Smith 5 Man. & G. 624; Read i\ Legard, 
V. Smith, ib. 7 P. D. 84. 6 Exch. 636 ; Brown v. Ackroyd, 

(n) See Manby v. Scott, 1 Sid. 5 Ell. &: Bl. 819. 

109 ; Etherington v. Parrot, Lord {q) See Child t;. Hardyman, Stra. 
Eaym. 1006 ; Seaton r. Benedict, 875 ; Horwood v, Heffer, 3 Taunt. 
5 Bing. 28 ; Reid r. Teakle, 13 421 ; TIouliston r. Smith, 3 Bing. 
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adultery ; or if, during the separation, she shall commit 
adultery (r) ; or if she has agreed to accept from him a 
certain allowance for her maintenance during separation, 
and it is regularly paid, or if sufficient provision be other- 
wise made for her while they are living apart (s). A wife 
may also contract as a feme sole so as to bind herself, and 
may sue or be sued, or do any other act as a feme sole — 
in case her husband be civilly dead {t) ; or whore (by the 
custom) she carries on trade within the city of London on 
her own sole account, and without any interference on the 
part of her husband ; but, even in this last case, she could 
not be adjudicated a bankrupt {u) ; but now, under the 
Married Women’s Property Act, 1882, she may in such a 
case be made a bankrupt. 

While a woman’s coverture thus subjects her to various 
disabilities, it entitles her, on the other hand, to certain 
protections or privileges. For, first, she cannot in general 
be sued, either on contract or for a tort, without her 
husband being made a co-defendant (a:) ; and such is the 
rule in regard not only to causes of action arising against 
her after marriage, but also to such as arose before that 


127 ; Atkyns v, Pearse, 2 C. B. 
(N. S.) 763. 

(r) See Symes v. Goodfellow, 2 
Bing. N. C. 532; Cooper v. Lloyd, 
6 C. B. (N. S.) 519. 

{s) See Hunt v. Do Blaquiere, 
ubi sup. ; Mizen v. Pick, 3 Mee. 
& W. 481 ; Willson r. Smyth, 1 B. 

6 Ad. 801 ; Grindell v. Godmond, 5 
Ad. & El. 755; Johnson v. Sumner, 
3 H. & N. 261 ; Biffin Bignall, 

7 H. & N. 877; Richardson i\ Du 
Bois, Law Rep., 5 Q. B. 51 ; 
Eastland v. Burchell, ib. 3 Q. B. 
D. 432. By 20 & 21 Viet. c. 85, 
S..26, if, upon a judicial separation^ 
alimony has been decreed and is not 
duly paid by the husband, he is 
liable for necessaries supplied to 
her. (See Wilson r. Ford, Law 
Rep., 3 Exch. 63). 


{t) See Co. Litt. 133 a; Marshall 
V, Rutton, 8 T. R. 545 ; Marsh r. 
Hutchinson, 2 Bos. & Pul. 226. 
As to the case of her husband 
being an alien enemy ^ see Barden 
r. Keverberg, 2 Mee. & W. 65 ; 
Do Wahl V, Braune, 1 H. & N. 178. 

{u) See Lavie v. Philips, 3 Burr. 
1776 ; Beard i\ Webb, 2 B. & P. 
93, 101; Ex parte Holland, In re 
Heneage, Law Rep., 9 Ch. App. 
307 ; and especially Ex parte 
Shepherd, In re Shepherd, Law 
Rep., 10 Ch. D. 573 ; Ex parte 
Jones, In re Gilssell, ib. 12 Ch. D. 
484. 

{x) 1 Bl, Com. 443. See Han- 
cocks & Co. r. Lablache, Law Rep., 
3 C. P. D. 197. But see now 
45 & 46 Viet. c. 75, s. 1, sub- 
sect. 2. 
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event. And this lias been so laid down, because the law 
considers or considered her husband as being responsible 
for her in respect of all demands of a civil nature, having 
by marriage adopted her and her circumstances toge- 
ther (y). Yet, as the law now stands under the Married 
Women’s Property Acts, 1874 and 1882 (37 & 38 Yict. 
c. 50, and 45 & 46 Viet. c. 75), the husband thus sued 
jointly with his wife in respect of a cause of action arising 
against her before marriage, is liable only to the extent 
of such assets as he received or might (but for his own 
default) have received with her (z) ; and if he received 
none, then he shall have his costs of defence in the action, 
and the judgment for the debt or damages shall be separate 
against the wife, and may be satisfied out of her separate 
estate, if she has any (ff). 

There are also cases in which her coverture protects a 
wife from criminal prosecution ; and that absolutely, so 
that she cannot even be indicted jointly with her husband ; 
but that is a matter which it will be more convenient to 
defer till we arrive at that period of this work, when we 
shall be led to consider the subject of crimes (^»). 

Having thus examined the rules of the common law with 
regard to the conjugal relation, it now becomes desirable 
to advert to the manner in which these doctrines are 
modified by the principles of equity. 

(y) Bl. Com. ubisup. See Tracey riage, bo far as marriages after the 

r. M^Arlton, 7 Dowl. 532; Dodg- date of that Act were concerned. 
Bon V. Bell, 5 Exch. 967. Hence, in case the marriage took 

(z) As to the assets in respect place prior to 9th August, 1870, 

of which the husband is liable, see the husband is still liable for the 
37 & 38 Viet. c. 50, s. 6 ; and now debts of his wife contracted before 
see 45 & 46 Viet. c. 75, s. 14. marriage, as at common law; but 

(a) 45 & 46 Viet. c. 75, s. 15 ; if it took place between the 9th 
and see London and Prov. Bank August, 1870, and the 30th July, 
V. Bogle, Law Rep., 7 Ch. D. 773). 1874, he is not liable for her debts 

The 12 th section of the Manned before marriage at all ; and if 
Women’s Property Act, 1870, had after the date last mentioned, he 
relieved the husband altogether is liable to the extent specified in 
from any civil liability in respect the text, 
of his wife’s debts before mar- (If) Vide post, bk. vi. 
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And, first, thougli those rules do not recognize any 
contract or direct grant between husband and wife, such 
gifts are often considered as effectual in equity (c). So, also, 
equity will take cognizance of any trust created in favour 
of the wife, whether by the husband or by a stranger ; and, 
in administering that jurisdiction, will take views of the 
rights of a feme covert materially different in some respects 
from those of the old common law. For though by that law 
her property (with the qualifications already stated) vested 
in her husband in such manner that she could have no 
separate property, yet in contemplation of equity, she had 
and has always a separate and independent estate in what- 
ever property or interest is secured to her through the 
medium of a trustee^ — provided the intention of the grantor 
he distinctly declared, that she should have it to her sole 
and separate use (d). And as it is a rule in equity that a 
trust shall never fail for want of a trustee, it follows that 
where the intention to give her a separate benefit is clear, 
she will he held in equity to take a separate estate, even 
though the donor should have omitted to name any 
trustee, and the estate consequently vests at common law 
in the husband ; for to effectuate such intended trust the 
court will, if necessary, consider the husband himself as 
her trustee (e), — a principle which has been now adopted 
in the Married Women’s Property Act, 1882 (45 & 46 
Yict. c. 75), s. 1, sub-s. 1. And although it is true that 
“where a married woman became entitled during the co- 
verture to any equitable property not settled to her sepa- 
rate nse, the courts of equity would follow the principle 
of the common law, so far as to allow the husband to 
claim it as his own ; yet even in that case they would 

(c) See Lucas v. Lucas, 1 Atk. Ca. 561 ; Moore v. Webster, ib. 3 

271 ; Slanuiiig v. Style, 3 P. Wms. Eq. Ca. 267 ; Massy v. Bowen, 
334. ib. 4 H. of L. Ca. 288. 

(d) Fonb. Tr. Eq. 94. See, as to (e) Bennet r. Davis, 2 P. Wms. 
a limitation in these terms. In re 316. 

Tarsey’s Trust, Law Kep., 1 Eq. 

VOL. II. 


T 
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not assist his claim, except upon condition of his making 
an adequate provision for her out of the fimd, — ^unless in- 
deed she already enjoyed a competent settlement, or freely 
consented to its being paid over to him mthout condi- 
tion (/). It is also to be observed, that in respect of any 
trust property settled “ to the separate use ” of the wife, 
proceedings in equity have always been permitted, without 
regard to the relationship between the parties {g). 

Equity would also allow the estate of a married woman 
held by or settled on her to her separate use, to be con- 
veyed or charged by her at her pleasure, though by the rule 
of the old common law she was generally incapable, as we 
have seen, of making any conveyance or disposition of her 
property {h). Gifts of property, however, to the separate 
use of a married woman, are often accompanied with a 
clause in restraint of aniicipation ; that is, a proviso 
against her making any assignment of her interest, by 
way of anticipation of the income during the coverture : 
and such a proviso, (notwithstanding the general rule 
invalidating restrictions on alienation,) will be held 
effectual {%). 

Provision being often made for married women by way 
of tmrriage settlement^ and it being also competent for a 

(/) Fonb. Tr. Eq. 95; Co. Litt. now generally 45 & 46 Viet. c. 76, 
by Butler, 351 a, n. See Creed r. s. 1, sub-s. 4. 

Perry, 14 Sim. 692 ; Hall v. Hugo- (i) See Sockett v. Wray, 4 Bro, 

nin, ib. 595 ; In re Suggitt’a Trusts, C. C. 483 ; Parkes v. White, 1 1 Yea. 

liaw Hep., 3 Ch. App. 216. 221 ; Jackson v. Hobbouse, 2 Mer. 

(y) Ponb. Tr. Eq. 94. 483 ; Woodmeston v. Walker, 2 

(A) Bac. Ab. Bar. & E. 607. Hues. & M. 197; Brown v. Pocock, 
This eqmtable doctrine extends to ib. 210 ; Harnett v. Macdougall, 
her conveyance of such property by 8 Bear. 187 ; and as to the power 

way of devise (see Taylor v. Meads, of the Court to lift off this restraint 

34 Law Joum., Ch. 203). As to on anticipation, see Bobinson v. 
such property being liable to her Wheelwright, 21 Beav. 214 ; and 
debts, see Matthewman’s case, Law now the Conveyancing Act, 1881 
Bep., 3 Eq. 787 ; Picard v. Hine, (44 & 46 Viet. c. 41), s. 39, and 
ib. 6 Ch. App. 274 ; Pike v. Fitz- Hodges v. Hodges, Law Bep., 19 
gibbon, ib. 14 Ch. D. 887 ; and Ch. D. 749. 
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husband and wife to enter into an arrangement for living 
s^arately ^ — it will be desirable, before we conclude the 
present head, to take some notice of both these subjects. 
And — 

1. With respect to marriage settlements. 

Where a marriage is contemplated, and one or both of 
the parties is possessed of considerable property, it is 
common for the intended husband to make a settlement 
for the benefit of the intended wife. This is usually 
made by securing to her, through the medium of trustees, 
a sufficient provision (to be paid into her proper hands 
and to her separate use,) for pin-money , — either out of his 
personal property, or else by way of a rent-charge, during 
their joint lives, on any landed estate he may possess 
— and also securing to her a further provision for her 
life, in the event of her surviving him ; which last allow- 
ance is by way of jointure, and is accepted in lieu of her 
dower (^). On her part, if the intended wife possess 
money of her own, it is usually relinquished to the 
husband (V ) ; but if the amount be large, the return of a 
portion to her own family, upon certain contingencies, is 
often secured by the settlement. If there be hereditary 
rank or a title to be supported, or it be in contemplation 
to found a family, the deed of settlement also generally 
contains provisions for entailing the bulk of the landed 
estate on the issue of the marriage; and this is com- 
monly done by limiting it to the father for life, and, 
after his death, to the first and other sons successively iu 
tail, and then to the daughters in tail. 

A marriage settlement may be made either in contem- 
plation of marriage, or after marriage has taken place. 
One of the former kind (or an ante-nuptial settlement) 
being made on what the law deems a valuable considera- 
tion, viz. the future marriage, cannot in the absence of 
fraud, be impeached even by those to whom the husband 

(i) As to “pin-money,” see Jo- Jointure, vide sup. vol. l. p. 272. 
drell V, Jodrell, 9 Bear. 45. As to ({) Hayes, Conr. 249, n. 
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was indebted at the time he made it (m) ; but is binding 
against all the world (»). A post-nuptial settlement, on 
the other hand, is in general considered as voluntary (o) : 
that is, as having been made on no valuable considera- 
tion: and, if it relate to lands or tenements, is conse- 
quently, by the effect of the statute 27 Eliz. c. 4, void as 
against subsequent purchasers for valuable consideration, 
whether they purchase with notice of the settlement or 
not, — the husband being allowed to defeat in this way 
his own previous gift {p). A post-nuptial settlement, 
whether relating to real or personal property, is more- 
over, by the effect of the statute 13 Eliz. c. 5, void as 
against all creditors to whom the husband was indebted 
at the time of the settlement, without possessing adequate 
means of payment : and also as against subsequent credi- 
tors, if he made it with the fraudulent view of defeat- 
ing their future claims {q). But as against all other 
persons, a settlement after marriage, though voluntary 
in its nature, is effectual; and there are instances in 
which it is deemed not voluntary, and therefore valid 
as against all the world ; as in the case where it is 
executed in pursuance of a written agreement to that 
effect entered into before marriage (r), or as the condition 
of the husband’s obtaining possession of property to which 


* [m] See Barnard v. Ford, Law 
Hep., 4 Ch. App. 247 ; Spirott v. 
Willows, ib. 407 ; Waret;. Gardner, 
ib. 7 Eq. Ca. 317 ; Bnlmer v. 
Hunter, ib. 8 Eq. Ca. 46; Kent 
V. Riley, ib. 14 Eq. Ca. 190. 

(n) See Cadogan v, Kennett, 
Cowp. 432; Brown v. Jones, 1 Atk. 
190; Campion v. Cotton, 17 Ves. 
272; Hardey v. Green, 12 Beav. 
182. And distinguish Columbine 
V. Penliall, 1 Sm. & Giff. 228. 

(o) Beaumont v. Thorpe, 1 Ves. 
sen. 27. As to the supervision of 
the courts over voluntary settle- 


ments not made in connection with 
marriage, see Everitt v. Everitt, 
Law Rep., 10 Eq. Ca. 405. 

{p) See Johnson v. Legard, 6 
Mau. & Sel. 60. 

{q) See Walker v. Burrows, 1 
Atk. 93 ; Stileman v. Ashdown, 2 
Atk. 481 ; Kidney v. Coussmaker, 
12 Ves. 156; Holloway t;. Millard, 
1 Madd. 421 ; Shears r. Rogers, 
3 Bam. & Adol. 363. 

(r) Sec Doe d. Otley v. Manning, 
9 East, 59 ; Doe v. Rowe, 4 Bing. 
N. C. 737 ; Brown v. Jones, 1 Atk. 
190. 
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the wife was equitably entitled («), or in consideration of 
an additional portion paid to him by her friends after the 
marriage (t). But the validity of voluntary settlements 
must sometimes also be considered in reference to the 
special provisions of the law of bankruptcy; and as to 
this, the present Act on that subject contains certain 
enactments as to settlements made by a trader, which 
have already been adverted to in a previous part of this 
volume (m). 

2. With respect to arrangements for separation. 

Although the law looks with great disfavour on any 
agreement the object of which is to relieve the parties 
from the duties and obligations arising from the conjugal 
relation, yet where the husband and wife have actually 
come to a resolution to live separately, the courts have 
repeatedly recognized the validity of agreements made for 
the purpose of carrying such a resolution into effect (.r). 

This is commonly done by the husband’s covenanting 
with trustees appointed on behalf of the wife, that he will 
provide certain sums to be paid to them for her separate 
maintenance — the trustees covenanting in return with the 
husband to indemnify him against the debts of the wife, 
and that she shall release all claims for jointure and dower. 
The deed also contains, in general, clauses in which both 
the husband and the wife covenant with the trustees not 
to molest or interfere one with the other, and not to sue 
for the restitution of conjugal rights. Under such an 
agreement, the wife is entitled to receive her separate 
allowance, so long as the separation continues, and while 

^ (s) ‘Wheeler v. Caryl, Amb. 121, Jones v. Waite, 1 Bing. N. C. 656; 

(<) See Russell v. Hammond, 1 Gustom v. Nankum, 2 De G, & Sm. 

Atk. 13 ; Wheeler v. Caryl, Amb. 261 ; Sanders t’. Rodway, 22 L. J. 

121. (C. C.) 230; Kendal r. Webster, 

(m) 'Vide sup. bk, ii. pt. n. ch. vi. 1 H. & Colt. 440 ; Hamilton v. 

(a;) SeeWestmeathv. Westmeath, Hector, Law Rep., 13 Eq. Ca. 611; 

Jac. Rep. 126 ; Jee v. Thurlow, 2 Charlesworth v. Holt, ib. 9 Esch. 
Bam. & Cress. 647 ; Wilson v. 38. 

Mushett, 3 Bam. & Adol. 752 ; 
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she observes tbe covenants on her part, in the deed con- 
tained; and (in the absence of an express stipulation 
therein) she will not forfeit her allowance even by the 
commission of adultery (y). 

It is to be observed, however, that though the law allows 
provision to be made for a separation already determined 
on, yet it will not sanction any agreement, the effect of 
which is to provide for the contingency of a future separa- 
tion at the pleasure of the parties, — because this has a 
tendency to promote that event, contrary to the manifest 
policy of the law (z). It is also to be understood that a 
married woman, though thus separated from her husband, 
is not thereby divested, as regards her position towards 
third parties or otherwise, of the condition of coverture (a). 

III. "We are next to consider the manner in which a 
marriage may be dissolved or declared to be a nullity. 
Dissolution may be either by death or divorce. Prior to 
the Divorce Act (20 & 21 Viet. c. 85), passed in the year 
1857, there were two kinds of divorce obtainable by suit 
in the Ecclesiastical Courts; the one d mensd et thoroy — 
the other d vinculo matrimonii. The first species, or separa- 
tion from bed and board, was pronounced in cases where 
there was no illegality in the union in the commencement, 
but where from some supervenient cause it had become 
improper for the parties to live together ; as for the cause 
of intolerable cruelty in the husband, adultery in either 
of the parties, and in some other cases mentioned in 
the books (6). It would not, however, be granted on the 

(y) See Jee Thurlow, 2 Bani. (a) Marshall v. Button, 8 T. B. 

& Cress. 647 ; Baynon v. Batley, 8 646. 

Bing. 256 ; and consider Hart v. (6) See Bl. Com. vol. i. p. 441 ; 
Hart, Law Bep., 18 Ch. D. 670. toI. iii. p. 94. Blackstone refers, 

(z) See Durant r. Titley, 7 Price, among these, “to intolerable ill- 
677 ; Hindley v. Marqnis of West- temper” as a sufficient cause. But 
meath, 6 Bam. & Cress. 200; as to 'this, see Evans i>. Evans, 1 
Cocksedge v. Cocksedge, 14 Sim. Hagg. 36. 

244. 
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prayer of tHe husband on the ground of adultery ^ if the 
wife recriminated and proved that he also had been un- 
faithful to the marriage vow ; or if it appeared that after 
knowledge of her adultery, he had cohabited with her or 
otherwise condoned her offence (c). The sentence for this 
divorce, though it effected a judicial separation, did not 
bastardize the issue of the marriage, or enable either of 
the parties to contract a fresh union. By its effect the 
wife, if the innocent party, generally became entitled to 
alimony (rf) ; that is, an allowance for her support out of 
her husband’s estate to an amount settled at the discretion 
of the judge on a consideration of all the circumstances 
of the case, and usually proportioned to the rank, quality 
and means of the parties (<?). But the law allowed no 
alimony to the wife in case the divorce was obtained on 
the ground of her adultery, nor in case of her having 
from other sources a sufficient income without it (/). 

As for the divorce d vinculo^ this was a declaration by 
the Ecclesiastical Court that the marriage was a nullity, as 
having been absolutely unlawful, from the beginning. It 
consequently separated the parties jt?ro salute animarim{g)y 
bastardized the issue (A), and enabled the parties severally 
to contract another marriage at their pleasure («). It was 
always founded on some canonical disability, and it could 
never be pronounced for any cause whatever supervenient 
to the marriage, not even for adultery itself (A). For the 

(c) 1 Ought. 317 ; Bun^ Eccl. Divorce Practice, 2nd ed., pp. 144 
Law, Marriage, xi. — 146. 

(</) Bl. Com. vol. i. p. 441 ; vol. (/) Bl. uhi sup. ; Cowel, tit. 
iii. p. 94. Blackstone adds that Alimony. 
this was sometimes called her [g) 1 Bl. Com. 440. 

estovers, and that there was a (A) Ibid. ; Co. Litt. 235. 

method of recovering them in the (i) Moore, 660 ; Stephens v, 
secular courts by a writ de esto~ Totty, Cro. Eliz. 908. 
veriis habendis. {k) 1 Bl. Com. 441 ; Moore, 683 ; 

{e) Bl. ubi sup. See 20 & 21 Bao. Ab. Marriage, E. 3. At one 
Viet. o. 86, B. 32 (amended by 29 period, however, adultery was held 
Viet. 0 . 32), as to payments to the cause for divorce d vinculo, (See 
divorced wife; see also Browne’s 3 Salk. 138.) 
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oanon law regarded the nuptial tie as so sacred a one, that 
it would not allow it to he unloosed for any cause that 
arose after the union was made. A.nd this is said to be 
built on the divine revealed law (1 ) ; though that expressly 
assigns incontinence as a cause (and indeed the only cause) 
why a man may put away his wife and marry another (m). 
But though divorce d vinculo for adultery could not, prior 
to the Divorce Act of 20 & 21 Viet. c. 85, be obtained in 
the regular course of law, either in the ecclesiastical or 
in the secular courts, yet it was very frequently granted 
by a private Act of Parliament; it having become the 
practice of the legislature to exercise its paramount autho- 
rity in this manner, by way of extraordinary relief to a 
husband thus injured ; but semblcy not to a wife. 

By the Divorce Act, however, above mentioned, and 
the subsequent statutes passed for its amendment or inci- 
dentally aifecting its provisions, — this former state of the 
law has been subjected to changes of a fundamental and 
most important character (w). Not only has the jurisdic- 
tion of the ecclesiastical courts in causes matrimonial been 
taken from them, as already explained, and become trans- 
ferred to the new Divorce Court created in the year 1857 
and from that transferred to the appropriate division of 
the High Court of Justice, subsequently established under 
the Judicature Act of 1873 (o) ; but many novel provi- 
sions have been introduced into the law of divorce itself ; 
the main effect of which (for no more can be here at- 
tempted) may be summarily stated ^s follows: 

1. That a judicial separation (in lieu of the divorce d 


(Z) See Matt. xix. 9. 

(m) Bl. Com. ubi sup. 

(w) Some interesting remarks on 
the effect of the modem law in con- 
nexion with that which previously 
obtained on the subject of the con- 
tract of marriage, will be found in 
the case of Wilkinson v. Gibson, 
Law Kep., 4 Eq. Ca. 162. 


(o) 20 & 21 Viet. c. 86, ss. 2, 6. 
As to applications for restitution of 
conjugal rights (as to which restitu- 
tion, vide sup. p. 238, n.), see 
Hayward v. Hayward, 1 Swab. & 
Trist. 81 ; Hope v. Hope, ib. 94; 
Cherry Cherry, ib. 319; Yelver- 
ton V. Yelverton, ib. 674 ; Stanes 
V, Stanes, ib. 3 F. I>. 42. 
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memh et thoro) may now "be decreed, on the petition of 
either husband or wife, which shall have all the effect that 
belonged to the divorce just mentioned (j^) ; — that this 
judicial separation may be decreed on the ground of adul- 
tery, or cruelty; or on the ground of desertion without 
cause for two years and upwards {q ) ; — and that, during 
its continuance, the wife shall acquire as to property, and 
for many other purposes, the condition of a feme sole (r). 

2. That a divorce or dissolution of marriage (d vinculo 
matrimonii) may also now be obtained, on the petition of 
either husband or wife (s). Where he is petitioner, it may 
be on the ground that since the marriage she has been 
guilty of adultery {t). Where the petition is on her part, it 
may be on the ground that he has since the marriage been 
guilty of incestuous adultery, or of bigamy with adultery, 
or of rape, or of unnatural crime ; or of adultery coupled 
with such cruelty as would, without adultery, formerly 
have entitled her to a divorce d mensd ct thoro from the Ec- 
clesiastical Court (?<) ; or of adultery coupled with desertion, 
without reasonable excuse, for two years or upwards (r). 
But no divorce can be decreed, if the petitioner (whether 
husband or wife) has been accessory to, or connived at, or 
has condoned the adultery ; or if the petition is presented 
or prosecuted by collusion (y) ; and the Court is not hound 


{p) 20 & 21 Viet. 0. 85, s. 7. 

(y) Sect. 16. See Tomkins r. 
Tomkins, 1 Swab. & Trist. 168. 

(r) Sect. 26. 

(ij If the Court has no jurisdic- 
tion in any special case, a private 
Act is still the only remedy. An 
instance of such an Act is the SO 
& 31 Viet. c. X. 

(t) 20 & 21 Viet. c. 85, s. 27. 
The husband may also, in his peti- 
tion, add a claim ag'ainst the adul- 
terer for damages, ib. s. 33. (As to 
the apportionment of such damages 
by the Court, see Meyem t». Meyem, 


Law Rep., 2 P. D. 254.) 

(m) It may be remarked that it 
has been held that a wife divorced 
on such ground cannot afterwards 
sue her husband for an assault 
committed during the coverture. 
(See Phillips v. Barnet, Law Rep., 
1 Q. B. D. 436.) 

(x) 20 & 21 Viet. 0. 86, s. 27. 

(y) Sects. 30, 31. As to the in- 
tervention of the Queen’s Proctor 
in cases of collusion, see Conradi v. 
Conradi and Way, Law Rep., 1 P. 
& D. 391. 
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to decree the divorce, if the petitioner has been guilty of 
adultery during the marriage ; or of unreasonable delay in 
the petition ; or of cruelty to the other party ; or of de- 
sertion or wilful separation from the other party, before 
the adulteiy, and without reasonable excuse : or of such 
wilful neglect or misconduct as has conduced to the adul- 
tery (s). 

3. That every decree for a divorce shall, in the first 
instance, be a decree nisi not to be made absolute till after 
the expiration of such a period, not less than six months 
from the pronouncing of such decree, as shall by general 
or special order be from time to time directed {a). At the 
expiration of that time the petitioner may apply to have 
the decree made absolute (6), but during this interval any 
person may show cause why the decree should not be made 
absolute, either by reason of collusion or of some material 
facts not brought forward at the hearing : and on cause 
being so shown, the case shall be dealt with either by 
making the decree absolute or by reversing the decree 
nisi, or by requiring further inquiry or otherwise as justice 
may require (c). 

4. That on a final decree for dissolution of marriage, 
there may be an appeal to the House of Lords within one 
calendar month {d ) ; and when a marriage is dissolved, it (*) 

(*) 20 & 21 Viet. c. 85, s. 31. (rf) 31 & 32 Viet. c. 77, s. 3. It 
See Ounnington v. Cimnington, 1 may be noticed that the Divorce 
Swab. & Trist. 475 ; Baylis v. Bay- Acts in certain interlocutory mat- 

lis, Law Rep., 1 P. & D. 395. ters give an appeal from the judge 

{a) See 29 Viet. c. 32, s. 3. As ordinary to the full Court. For 

to the position of the parties pend- the purposes of such appeal that 

ing the decree becoming absolute, Court still existed after the Judi- 

see Wormen v. Villars, Law Rep., cature Acts, 1873, 1875, came into 

2 Ex. D. 359. force, and the appeal in those 

(^) See Ousey v. Ousey and matters was to it, and not to the 
Atkinson, Law ]^p., 1 P. D. 66. Court of Appeal forming part of 
(<?) 23 & 24 Viet. c. 144,8. 7. And the Supreme Court of Judicature 
as to the decree for nullity of mar- (see Westhead v. Westhead, Law 
riage being also nisi in the first Rep., 2 P. D. 1 ; Gladstone t;. 

instance, see 41 Viet. c. 19, s. 2. Gladstone, ib. 143) ; but now 
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shall be lawful for either party to marry again, as if the 
prior marriage had been dissolved by death (c). 

5. That on a decree for judicial separation, (on the 
wife’s petition,) or on a decree for dissolution of a mar- 
riage, an order may he made for alimony to the wife (/) ; 
and with regard to the custody, maintenance, and educa- 
tion of the children {g). And that on a decree of divorce, 
or judicial separation for adultery of a wife entitled to any 
property, an order may be made with regard to a settle- 
ment thereout for the innocent party and children of the 
marriage {h). 

6. That after a final decree for dissolution of a marriage, 
a supplementary inquiry may take place into the existence 
of any ante-nuptial or post-nuptial settlements, made on 
the parties whose marriage is the subject of the deCTee ; 
and such orders made as shall seem fit, with reference to 
the application of the whole or a portion of the property 
settled, — either for the benefit of the children of the mar- 
riage, or of their respective parents («). 

7. That a decree of nullity of marriage may also be ob- 
tained on any ground which would have formerly justified 
such a decree from the Ecclesiastical Court, and a divorce 
d vinculo consequent thereon {k). 

imder the Judicature Act, 1881 of nullity of marriage. (Sect. 4.) 

(44 & 45 Viet. c. 68, s. 9), this (7t) 20 & 21 Viet. c. 85, s. 46 ; 
appeal is to the Court of Appeal. 23 & 24 Viet. c. 144, s. 6. (See 

{e) 20 & 21 Viet. c. 85, s. 57. Gladstone v. Gladstone, Law Hep., 

(/) 20 & 21 Viet. c. 85, ss. 17, 32. 1 P. D. 442). 

See Saunders v. Saunders, 1 Swab. (t) 22 & 23 Viet. o. 61, s. 6. 
& Tiist. 72 ; Ex parte Holden, 13 Orders as to property so settled 

C. B. (N. S.) 641; Sidney v. Sidney, may also be made after a decree 

Law Bep., 1 F. & D. 78 ; Louis v. of nullity of marriage, (Ibid.) ; and 

Louis, ib. 230 ; Wallis v, Wallis, although there are no children (41 

ib. 2 P. D. 141. Viet. c. 19). See Ohetwynd v. 

{g) 22 & 23 Viet. c. 61, s. 4. Ohetwynd, Law Bep., 1 P. &D. 39; 

(See Gladstone v. Gladstone, Law Birdv. Bird, ib. 231 ; Pratt v. Jen- 

Bep., 2 P. D. 143 ; Bradley v. ner, ib. 1 Ch. Ap. 493 ; Maudslay 

Bradley, ib. 3 P. D. 47.) Orders v. Maudslay, ib. 2 P. D. 256. 

as to the custody, &c. of the chil- (i) 20 & 21 Viet. c. 85, ss. 6, 10, 
dren, may also be made on a decree 22, 85, 41. The envision as to 
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- 8. That where the Queen’s Proctor or any other person 
shall intervene or show cause against a rule nisi for a 
divorce or judgment of nullity, such order may he made 
as to the costs thereby occasioned as shall seem just (/). 

9. That a wife shall not be bound to cohabit with her 
husband if he shall have been convicted in a criminal 
court of an aggravated assanlt upon her, provided the Court 
or magistrate before whom he has been so convicted, shall 
be satisfied that her future safety, if the cohabitation were 
continued, would be in peril (w). 


an appeal, mentioned sup. p. 282, 
applies whether the decree be for 
a dissolution or for nullify. See 
also 36 Viet. c. 31, an Act to ex- 
tend to suits for nullity of marriayey 
the law with respect to the inter- 
vention of her Majesty’s proctor 
and others in suits in England for 
dissolving marriages. 

(/) 41 & 42 Viet. c. 19, s. 2. As 
to such intervention, see Hudson r. 
Hudson and Poole, Law Pep., 1 


P. D. 65. 

(w) Sect. 4. An order obtained 
by the wife under this provision, is 
of the same force and effect as a 
decree for a judicial separaiiony and 
it may include a direction to the 
husband (being usually a poor 
man) to pay to his wife such 
weekly sum as shall be in accord- 
ance with his means, and that the 
"wife shall have the custody of the 
children under the age of ton. 
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CHAPTER III. 

OF PARENT AND CHILD. 


The next, and tlie most universal relation in nature, is 
immediately derived from the preceding, being that be- 
tween parent and child. 

Children are of two sorts, legitimate, — and illegitimate 
or bastards; — which wOl lead us to consider. First, the 
law of legitimacy, — Secondly, the reciprocsd duties and 
rights between parents and their legitimate offspring, — 
And, Lastly, the rights and incapacities of bastards. 

I. A legitimate child is one bom of wedlock ; or (more 
particularly) one between whose parents the relation of 
marriage subsisted either at the time when he was be- 
gotten, or at the time when he was born, or at some inter- 
vening period : and all persons otherwise circumstanced 
are, by the laws of England, bastards (a). For a child 
begotten of parents married at the time, or married after- 
wards, (but before lie was born) is legitimate, though in 
consequence of the death of one of them, or their divorce, 
the marriage was dissolved before he was bom. And the 
case is the same with one bom of parents married at the 
time of his birth, though they were unmarried when he 

(a) SeeCo. Litt. 7 b, 244 a; 1 Bl. Viot. c. 93, passed to enable per- 
Com. 446 ; R. r. Luffe, 8 East, 193, sons to establish legitimacy (as to 

and Doe d. Burtwhistle v. Vardill which Act, vide sup. p. 239). As to 

(in Dom. Proc.) 6 Bing. N. C. 385 ; the derivation of the term bastard, 

Gardner v, Gardner, Law Rep., see Co. Litt. by Butler, 243 b, 

2 App. Ca. 723. See also 21 & 22 n. (2). 
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was begotten. But where the issue is begotten before the 
marriage of his parents, our law makes it an indispensable 
condition to its legitimacy, that they should intermarry at 
some period before its birth (b). In this last point the 
civil and canon laws differ materially from ours ; for, ac- 
cording to them, it is sufficient to render the issue legiti- 
mate, that the parents should intermarry after the birth (c). 
[But the reason of our English law is surely much superior 
to that of the Homan, it being one main end of marriage 
to ascertain some person to whom the care, the maintenance 
and the,education of the children should belong ; and this 
end is undoubtedly better answered by legitimating, as 
with us, all issue born after wedlock, than by legitimating, 
as in that law, all issue of the same parties even bom be- 
fore wedlock, so as wedlock afterwards ensues. 1. Because 
of the very great uncertainty there will generally be, under 
the Roman law, in the proof, that the issue was really 
begotten by the same man who afterwards becomes the hus- 
band ; whereas by confining the proof to the birth during 
marriage, our law has rendered it much more certain what 
child is legitimate, and who is to be responsible for its care. 

2. Because by the Roman law, a child by a marriage ecc 
post factOy may be continued a bastard, or made legitimate, 
at the option of the father and mother, thereby opening a 
door to many partialities, which by our law are prevented. 

3. Because this rule of the Roman law, is evidently a great 
encouragement to unlawful cohabitation ; particularly as 


(i) From the remotest period of 
its history, our law has considered 
an ante-natus as illegitimate. (See 
Doe d. Burtwhistle v. Vardill, 6 
Bing. N. 0. 385.) And it has been 
further decided, that even where 
bom in a foreign country the law 
of which allows an mU~mttu to 
be legitimated, he is nevertheless 
incapable of inheriting land in 
England. (Ibid.) 


(c) Co. Litt. by Butler, 246 a, n. 
(1), where further information will 
be foimd on this subject. The 
doctrine of legitimacy by a subse- 
quent marriage, is said to have 
been established in the civil law 
by Constantine, and confirmed by 
Justinian; and to have been esta- 
blished in the canon law by a con- 
stitution of Pope Alexander the 
Third, in 1160. (Ibid.) 
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[it admits of no limitation as to the time or nnmher of 
bastards so to be legitimated ; but a dozen of them maj, 
twenty years after their birth, by the subsequent marriage 
of their parents, be admitted to all the privileges of legiti- 
mate children. This is plainly a great discouragement to 
the matrimonial estate, to which one main inducement is 
usually not only the desire of having childreUy but also the 
desire of procreating lawful heirs ; whereas our constitu- 
tions guard against this indecency, and at the same time 
give sufficient allowance to the frailties of human nature. 
For if a child be begotten while the parents are. single, 
and they will endeavour to make an early reparation for 
the offence, by marrying within a few months after, our 
law is so indulgent as not to bastardize the child, if it be 
bom, though not begotten, in lawful wedlock ; for this is 
an incident that can happen but once, since all future 
children will be begotten as well as bom within the rules 
of honour and civil society. Upon reasons like these, wo 
may suppose the peers to have acted at the parliament of 
Merton, when they refused to enact that children bom 
before marriage should be esteemed legitimate 

What has been hitherto said supposes, it will be observed, 
the tme parentage in each case to be established ; but that 
is a point which, even as regards the ostensible issue of 
married persons, the law permits to be brought into con- 
troversy. As if the husband be out of the kingdom of 
England, or, as the law somewhat loosely phrases it, extra 
qmtuor maria^ for above nine months, so that no access to 
his wife can be presumed, her issue during that period 


{d) “ Mogaocrmt omnes episcopi 
magnates^ ut eonsentirent quod nati 
ante matrimonium essmt legitimi, 
tieut illi qui nati sunt post matri- 
ntonium, quia eecUsia tales habet 
pro legitimis. Et omnes eomites et 
barones und voce responderunt, quod 
nolunt leges Angliee mutate quee hue 


usque usitatee sunt et approbates^* 
8tat. 20 Hen. 3, c. 9. See the 
Introduction to the Great Charter, 
edit. Oxon. 1769, sub anno 1263 ; 
also the remarks upon this statute 
in Doe d. Burtwhistle v. Yardill, 
6 Bing. N. 0. 385. 
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shall he bastards (e). And children horn during marriage 
may he also proved hastards hy other cogent evidence ; as 
hy proof of the impotency of the husband ; or that the 
husband and wife had no opportunity — ^though both within 
the realm — of sexual intercourse within such period as is 
consistent with their being the parents (/) ; or even by 
proof of circumstances tending strongly to the inference 
that no such intercourse (supposing it to be possible) in 
fact took place {g). So it was held, while divorces d mensd 
et thoro and d vinculo were adjudged by the Courts Eccle- 
siastical, that, if the wife bred children during the former 
kind of divorce, they were primd facie bastards : for the law 
presumed the parties to live conformably to the sentence : 
and that, after a divorce d vinculo had been adjudged, all 
the children were necessarily to be deemed bastards ; be- 
cause such sentence was always on the ground of the 
nullity of the marriage ah initio (A). But except where 
a divorce has taken place between the married parties, or 
evidence has been given of facts sufficient to disprove their 
sexual intercourse, the law has always presumed in favour 
of the legitimacy of a child bom to the wife during the 
marriage (?). Upon the same principle, too, legitimacy 
will always be presumed (subject to the same exceptions), 
with respect to children bom after the coverture has ceased 
by reason of the husband’s death, — unless the birth takes 
place BO long afterwards that the child clearly could not 


(p) I Bl. Com. 467 ; Co. Litt. 
244. 

(/) Lord Coke lays it down that 
the legitimacy is not capable of 
being disputed if the father was 
within the four seas. (Co. Litt. 
244 a.) But the law is now other- 
wise settled. 

(y) See E. V. Lubbenham, 4 T. 
B. 251 ; Goodright v. Saul, ib. 
356 ; R. V. Luffe, 8 East, 193 ; Le 
Marclmut’s Report of the Cases of 


the Banbury Peerage and Gardner 
Peerage, and the authorities there 
cited. See also Morris v. Davies, 
5 d. & Fin. 163. 

(A) 7 Rep. 42 ; 3 P. Wms. 276 ; 
1 Salk. 123. 

(t) Bl. Com. ubi sup. See Good- 
right V. Saul, ubi sup. ; R. i*. Maus- 
field, 1 Q. B. 449 ; Saye & Sele 
Peerage, 1 H. of L. Cas. 607 ; Har- 
grave V. Hargrave, 9 Beav. 652. 
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be begotten by him. And what shall be considered as the 
ultimum tempus pariendi, or the extreme period between 
the conception and the birth, is a point that the law has 
not exactly determined, but leaves as a matter of fact, in 
each particular case, to the decision of a jury; who are to 
judge of it, according to the circumstances, and the testi- 
mony which persons of experience may give of the course 
of nature on this subject {j). 

[In connection with this matter, we may notice a pro- 
ceeding in our antient law (of which there have been 
instances also in modem times) applicable to the case 
where a widow is suspected to feign herself with child, 
in order to produce a supposititious heir to the estate ; 
an attempt which the rigour of the Gothic constitutions 
esteemed equivalent to the most atrocious theft, and there- 
fore punished with death (A’). In this case, with us, the 
heir presumptive may have a writ de ventre inspiciendoy 
to examine whether she be with child or not, and if she 
be, to keep her under proper restraint till delivered {1 ) ; 
which is entirely conformable to the practice of the civil 
law (m) : but if the widow upon due examination be declared 
not pregnant, the presumptive heir shall be admitted to the 
inheritance, though liable to lose it again on the birth of a 
child within forty weeks from the death of the husband (w). 
But if a man dies and his widow soon after marries again, 
and a child is born within such a time as that by the course 
of nature it might have been the child of either husband, 
in this case he is said to be more than ordinarily legitimate ; 


[j) Lord Coke lays it down as a 
positive rule, that the extreme pe- 
riod is nine calendar months, or 
forty weeks. (Co. Litt. 123 b.) But 
though that limit is seldom ex- 
ceeded, the law considers it as sub- 
ject to possible extension. See 1 
Bl. Com. 457 ; Co. Litt. by Harg. 
123 b, n. (1) ; Alsop v. Bowtrell, 
Cro, Jac. 641 ; Case of the Gardner 
VOL. IT. 


Peerage, ubi sup. 

(k) Stiemh. De Jure Goth. 1. 3, 

c. 6. 

(/) Bract. 1. 2, c. 32 ; Aiscough’s 
case, 2 P. Wms. 591 ; Ex parte 
Wallop, 4 Bro. C. C. 90 ; Co. Litt. 
by Harg. 8 b, and n. (3); ib. 
123 b, n, (1). 

(w) Ef. 26, tit. 4, per tot* 

[n) Britton, c. 66. 


U 
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[and it is said, that he may, when he arrives to years of dis- 
cretion, choose which of the fathers he pleases (o). To pre- 
vent this, among other inconveniences, the civil law ordained 
that no widow should marry infra annum luctus {p) ; a rule 
which obtained so early as the reign of Augustus, if not 
of Romulus (q) ; and the same constitution was probably 
handed down to our early ancestors from the Romans, 
during their stay in the island ; for we find it established 
under the Saxon and Danish governments (r). 

II. Having thus explained to what children the epithet 
of legitimate applies, we are next to consider the duties of 
parents towards, and their power over, such children ; and 
the reciprocal duties of the children towards their parents. 

1. And first, the duties of the parents : which princi- 
pally consist in three particulars ; the maintenance of the 
children, their protection, and their education. 

The duty of parents to provide for the maintenance of 
their children is a principle of natural law ; an obligation, 
says Puffendorf (s), laid on them not only by nature her- 
self, hut by their own proper act, in bringing them into 
the world : for they would be in the highest manner in- 
jurious to their issue, if they only gave their children life, 
that they might see them perish. By begetting them, 
therefore, they have entered into a voluntary obligation, 
to endeavour, as far as in them lies, that the life which 
they have bestowed shall he supported and preserved. 
And thus the children will have a perfect right of re- 
ceiving maintenance from their parents. And the pre- 
sident Montesquieu has a very just observation upon this 
head (t) : that the establishment of marriage in all civilized 

(o) Co. Litt. 8 a ; but this doc- 1. 27. 

trine has been questioned. Ib. (r) ** Sit omnis vidua tine ma- 
n. (7), by Harg. rito duodecim menses.*' — ^Wilk. Leg. 

(p) Cod. 5, 9, 2. Anglo-Saz. LI. Ethel. A.i). 1008 ; 

(q) But the Boman year, as LI. Canut. o. 71. 

established by Bomulus, only con- («) L. of N. 1. 4, c. 11. 

sisted of ten months. Ov. Fast. (<) Sp. L. b. 23, o. 2. 
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[states is built on this natural obligation of the father to 
provide for his children; for that ascertains and makes 
known the person who is bound to fulfil this obligation ; 
whereas, in promiscuous and illicit conjunctions, the father 
is unknown ; and the mother finds a thousand obstacles in 
her way, — shame, remorse, the constraint of her sex, and 
the rigour of laws, — that stifie her inclinations to perform 
this duty ; and besides, she generally wants ability. 

The municipal laws of all weU-regulated states have 
taken care to enforce this duty: though Providence has 
done it more effectually than any laws, by implanting in 
the breast of every parent that natural aropyv), or insuper- 
able degree of affection, which not even the deformity of 
person or mind, not even the wickedness, ingratitude, and 
rebellion of children, can totally suppress or extinguish. 

The Homan civil law, in particular, obliges the parent to 
provide maintenance for his child; and if he refuses, Judex 
de ed re cognosced’ (u). Nay, it carried this matter so far, 
that it will not suffer a parent at his death totally to dis- 
inherit his child, without expressly giving his reason for so 
doing ; and there are fourteen such reasons reckoned up, 
which may justify such disinherison (x). If the parent 
alleged no reason, or a bad, or a false one, the child might 
set the will aside, tanquam testamentum inofficiosum^ a tes- 
tament contrary to the natural duty of the parent. And 
it is remarkable under what colour the chHdren were to 
move for relief in such a case : namely, by suggesting that 
the parent had lost the use of his reason, when he made 
the rjiduteous testament. And this, as Puffendorf ob- 
serves, was not to bring into dispute the testator’s power 
of disinheriting his own offspring, but to examine the 
motives upon which he did it; and if they were found de- 
fective in reason, then to set them aside (y). But perhaps 
this is going rather too far ; as every man has, or ought 
to have, by the laws of society, a power over his own pro- 

(«) Ff. 26, 3, 6. (y) L.*4, o. 11, 8. 7. 

(ar) Nov. 116. 

tj2 
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[perty ; and, as Grotius very well distinguishes, natural right 
obliges to give a necessary maintenance to children ; but 
what is more than that, they have no other right to than 
as it is given them by the favour of their parents, or the 
positive constitutions of the municipal law (s).] 

Let us now see what provision our own laws have made 
on this subject. However plain the moral obligation, that 
every man shall provide for those descended from his loins, 
it is one which our law seems to have given no direct 
means of enforcing, perhaps because its neglect was con- 
sidered as an improbable case {a). But very slight cir- 
cumstances will be sufficient to raise, on action brought, 
the presumption of a contract on the part of the parent 
to pay for necessaries provided to his infant children (h). 
And the statute law, among its other provisions relating 
to the poor, has made it compulsory upon all, whose 
circumstances enable them to do so, to provide a main- 
tenance for their progeny, when in poverty, of whatever 
age they may be ; and indeed whenever, through infancy, 
disease, or accident, they are unable to support them- 
selves (c). The manner in which this obligation shall be 
performed is thus pointed out by the legislature {d). The 
father and mother, grandfather and grandmother, of any 
poor person not able to work, shall maintain him or her 
at their own charges, if of sufficient ability, according as 
the quarter sessions, or two justices in petty sessions, shall 
direct ; and if a father runs away and leaves his children 
chargeable to a parish, the churchwardens and overseers 
■shall, upon obtaining an order of magistrates for the pur- 
pose, seize his rents, goods, and chattels, and dispose of 

(z) De J. B. et P. 1, 2, c. 7^ u. 8. to support their children was ex- 
[a) See Urmston v, Newcomen, tended to married women having 
4 Ad, k L. 899 ; Queen v. Hogan, separate property ; and there is a 
20 L. J. (M. C.) 219. similar provision in the Married 

{fj) See Law v, Wilkin, 6 Ad. & Women’s Property Act, 1882 (see 
El. 718 ; Bazeley v, Forder, Law 33 & 34 Viet. c. 93, s. 14, and 45 & 
Bep., 3 Q. B. 559. 46 Viet. c. 75, s. 21). 

{c) By the Married Women’s (d) See 43 Eliz. c. 2 ; 6 Geo, 1, 
Property Act, 1870, this liability c. 8, and 59 Geo. 3, c. 12, s, 26. 
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them towards the required relief (e). Moreover, the parent 
himself, in such case, may he punished under the Vagrant 
Act (/) ; as he may also he, if, being ahle, he shall wilfully 
refuse or neglect to maintain his family, whereby they be- 
come chargeable {f). Also all relief given under the poor 
laws to any children under the age of sixteen, (such chil- 
dren not being blind, or deaf and dumb,) shall be con- 
sidered as given to the father, or (if he is dead) to his 
widow (A). And every person is made liable to maintain 
the children of his wife bom before his marriage to her, 
(whether legitimate or illegitimate,) as part of his own 
family ; and is chargeable with all relief granted to them 
under the poor laws, until they attain the age of sixteen, 
or until the death of the mother (e). Again, by other 
statutes (/c), in any case in which any child is detained in a 
certified “ reformatory” or “ industrial” school, the parent, 
or step-parent, or other person liable for his maintenance, 
if of sufficient ability, is made liable to contribute to his 
support, maintenance and training therein, to the extent of 
five shillings a week, or such lesser sum as shall be directed. 

[No person, however, is bound to provide a maintenance 
for his issue, unless where the children are impotent and 
unable to work, either through infancy, disease, or acci- 
dent ; and then is only obliged to find them in necessaries (/). 


(e) See 4 & 5 Will. 4, c. 76, s. 78. 
As to orders of maintenance, on the 
relations of a chargeable pauper, 
see also il & 12 Viet. c. 110, s. 8. 

(/) S^e 5 Geo. 4, c. 83, s. 24 ; 
Nixon V. Nanny, 1 Q. B. 747. 

(y) 5 Geo. 4, c. 83, s. 3. See 
also 31 & 32 Viet. c. 122, s. 37, in 
furtherance of this duty, and pro- 
viding additional penalties for its 
neglect; as to which, see The Queen 
V. Downes, Law Eep., 1 Q. B. D. 
25. 

(A) 4 & 5 Will. 4, c. 76, ss. 56, 
67. 

(i) See Queen v. Inhabitants of 


Shavington-cum-Gresty, 17 Q. B. 
48. 

(A-) See 29 & 30 Viet. cc. 117, 118. 
(Vide post, bk. iv. pt. in. c. iv.) 

(/) It may be noticed that by 11 
Will. 3, c. 4, if a Popish parent 
refused to allow his Protestant child 
a fitting maintenance, with a view 
to compel him to change his reli- 
gion, the lord chancellor might 
compel him to do what was just 
and reasonable. And by 1 Ann , 
c. 24, if a Jewish parent refused to 
allow his Protestant ohildien a fit* 
ting maintenance, suitable to the 
fortune of the parent, a similar 
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[For the policy of our laws, which are ever watchful to pro- 
mote industry, did not mean to compel a father to maintain 
his idle and lazy children, who were able to maintain them- 
selves, in ease and indolence; and thought it unjust to 
oblige the parent, against his will, to provide them with 
superfluities and other indulgences of fortune ; imagining 
they might trust to the impulse of nature, if the children 
were deserving of such favours. 

It has been before observed («?), that our present law 
(setting aside the antient right of the children to the pars 
ratimahiUs) has made no provision to prevent the disin- 
heriting of children by willj leaving every man’s property 
at his own disposal, upon a principle of liberty in this, as 
well as every other action ; though perhaps it had not been 
amiss, if the parent had been bound to leave them at the 
least a necessary subsistence. Indeed, among persons of 
any rank or fortune, a competence is generally provided 
by the marriage articles for younger children, while the 
bulk of the estate is settled upon the eldest son. 

From the duty of maintenance we may easily pass to 
that of protection, which is also a natural duty, but rather 
permitted than enjoined by our municipal law ; nature, 
in this respect, working so strongly as to need rather a 
check than a spur. It is, however, distinctly recognized 
in the English jurisprudence ; it being laid down, in parti- 
cular, that a parent may maintain and uphold his children 
in their lawsuits, without being guilty of the offence of 
maintaining quarrels (n) : and that he may also justify an 
assault and battery, in defence of their persons (o). 

The last duty of parents to their children to which we 
will advert, is that of giving them an education suitable 
to their station in life : a duty pointed out by reason, and 
of far the greatest importance of any. For, as PufPendorf 
very well observes, it is not easy to imagine or allow, that 

remedy -was provided. Both these (»t) Vide sup. pp. 181, 183. 

statutes, however, were repealed («) 2 Inst. 664. 

by 9 & 10 Viet. o. 59. (o) 1 Hawk. P. 0. 131. 
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[a parent had conferred any considerable benefit upon his 
child by bringing him into the world, if he afterwards 
entirely neglected his culture and education ; and suffered 
bim to grow up like a mere beast, to lead a life useless to 
others and shameful to himself (i?).] Yet prior to the 
year 1870, no provisions were to be found in the law of 
England, compelling a parent to educate his child ; but in 
that year “An Act to provide for Public Elementary 
Education in England and Wales ” (33 & 34 Viet. c. 75) 
was passed in order to supply this deficiency. Of this 
statute, and of those by which it has been amended, we 
shall give some account hereafter ; and it will be sufficient 
to say, here, that, under their provisions, parents may now 
be compelled, in the absence of reasonable excuse, to cause 
their children between the ages of five and thirteen to 
attend at one of the schools established under the system 
then inaugurated (q). 

2. [The power of parents over their children is derived 
from their duty towards them ; this authority being given 
them, partly to enable the parent more effectually to per- 
form his duty, and partly as a recompence for his care and 
trouble in the faithful discharge of it. And upon this score . 
the municipal laws of some nations have given a much 
larger authority to the parents, than we find in others. The 
antient Eoman laws gave the father a power of life and 
death over his children ; upon the principle that he who 
gave, had also the power of taking away(r). But. the 
rigour of these laws was softened by subsequent constitu- 
tioiiF of the civil law ; so that we find a father banished by 
the Emperor Hadrian for killing his son, though he had 
committed a very heinous crime ; upon this maxim, that 
“q^atria potestas in pietate debet, non in atroeitate, conm- 
tere” (s). But still parents, imder the Imperial insti- 
tutions, maintained to the last a very large and absolute 

{p) L. of N. b. 6, c. 2, 8. 12. (r) Ff. 28, 2, 11 ; Cod. 8, 47. 

(?) Vido poet, bk. iv. pt. in. 10. 
oh. lY. (») Ff. 48, 9, 5. 
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[authority ; for a son could not acquire any property of 
his own during the life of his father ; hut all his acquisi- 
tions belonged to the father, or at least the profits of them 
for his life (^). 

The power of a parent by our English laws, though 
much more moderate, is still sufficient to keep the child 
in order and obedience ; and it is laid down that a father 
may lawfully correct him, being under age, in a reason- 
able manner ; for this is for the benefit of his education {t(). 
He may also delegate part of his parental authority to a 
tutor or schoolmaster ; who is then in loco parentis^ and has 
such a portion of the power of the parent committed to his 
charge, viz. that of restraint and correction, as may be 
necessary to answer the purposes for which he is em- 
ployed (a;).] Moreover, a father, generally speaking, is 
guardian of the property of his infant child, and if such 
child has any real estate, is entitled to take charge of it in 
that capacity, and to receive the rents and profits during 
the minority, subject to the liability to account for them on 
his child’s attaining his full age. The father is also entitled, 
as the general rule, to the control of his child’s person (y) ; 
so that if the j^ossession be withheld from him he may re- 
gain it by writ of habeas corpus {z). Besides which, the 
right of the father, mother, or other guardian, to the pos- 
session of their children, is also, to a certain extent, pro- 
tected by the provisions of the criminal law, under which 
it is made highly penal, either by force or fraud, to take 
or entice away, or detain any child under the age of four- 
teen, with intent to deprive its parent, guardian, or other 
person having lawful charge of such child, of the possession 
thereof; or, with such intent, to receive or harbour it, 

(^) Inst. lib. ii. tit. 9, 1. in chancery. Vide post, p. 316. 

[u) 1 Hawk. P, C. 130. (-) See Murray’s case, 5 East, 

(a:) 1 Bl. Com. 461. 223; Earl of Westmeath’s case, 

(y) Bl. Com. ubi sup. It is other- Jacob, 251 ; Ex parte McClellan, 1 
wise where the father is grossly Dowl. 81 ; Re Hakewill, 12 C. B. 
unfit for the charge, and the child 223; Ex parte Witte, 13 C. B. 680. 
has property so as to become a ward 
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knowing the child to have been bo taken or detained ; or 
unlawfully to take, or cause to he taken, any unmarried 
girl, -under the age of sixteen, out of the possession and 
against the will of her father or mother, or other person 
having her lawful care or charge (a). Moreover, the assent 
of the father to the marriage of his child, if under age, is 
also requisite under the Marriage Acts, — as was explained 
at large in the pre-nous chapter (i). [But the legal power 
of a father over the persons or property of his children, 
extends not in any case beyond the age of twenty-one : for 
they are then enfranchised by arriving at years of discre- 
tion ; or at all events, at that age which the law has esta- 
blished (as some must necessarily be established), when the 
empire of the father, or other guardian, should give place 
to the empire of reason. Yet till that age arrives, or till 
their marriage (which is another species of emancipation), 
this empire of the father continues even after his death ; 
for he may by his -will appoint a guardian to such of his 
unmarried children as are infants (c).] 

With respect to the mother, she has no legal power over 
the child in the father’s lifetime, (at least as against him,) 
except that she may obtain an order from the High Court 
of Justice that she shall have access to any of her children 
under the age of sixteen, or that they shall remain in her 
custody or control according to such regulations as the 
court shall direct (d). But after the father’s death she 
is entitled, as it seems, to the custody of the infant until 
twenty-one ; and by the Marriage Acts, where there is no 
other guardian appointed, the widow, while she remains 


(«) Vide post, bk. vi. 

(7<) Vide sup. pp. 248, 252. 

(c) 12 Car. 2, c. 24. 

(d) 36 & 37 Viet. c. 12. The 
principles which should prevail in 
carrying out this Act, are con- 
sidered in In re Taylor, Law Rep., 
4 Ch. D. 1 57. Since the J udicature 
Act, 1873, it seems that the com- 


mon law divisions (now unified to- 
gether in one division) of the High 
Court of Justice have concurrent 
jurisdiction with the chancery di- 
vision of the court in this matter, 
but that the rules of equity for- 
merly observed will prevail in its 
administration. (See In re Golds- 
worthy, ib. 2 Q. B. D. 75.) 
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unmarried, stands in the father’s place, after his death, 
as to the consent required to the child’s marriage during 
minority. She cannot, however, appoint a guardian by 
will, as she is not mentioned in the statute of Charles 
the second, by virtue of which alone the father enjoys that 
privilege (e). 

3. [The duties of children to their parents, arise also from 
a principle of natural justice and retribution. For to those 
who. gave us existence, we naturally owe subjection and 
obedience during our minority, and honour and reverence 
ever after ; they who protected the weakness of our infancy, 
are entitled to our protection in the infirmity of their own 
age ; they, who by sustenance and education have enabled 
their offspring to prosper, ought in return to be supported 
by that oftspring, in case they themselves stand in need of 
assistance. Upon this principle proceed all those duties of 
children to their parents, -which are enjoined by positive 
laws. In this country, the law has not deemed it necessary 
to make much provision on the subject of the filial obli- 
gations. But it is held that a child is justified in defending 
the person and maintaining the cause or suit of a parent, 
just as a parent is justified in performing the same duties 
for a child (/).] And by the statutes relating to the poor, 
the children of any old, blind, lame, impotent, or other 
poor person not able to work, shall, if of sufficient ability, 
at their own charges relieve and maintain him or her, in 
the manner and according to the rate which the justices of 
the peace at their quarter sessions shall direct {g). 

III. We are next to consider the oase of illegitimate 
children or bastards. The duty of parents to their bastard 
children is, by our law, principally that of maintenance. 
[For, though bastards are not looked upon as children for 

(e) Vaughan, 180; Ex parte Ed- looted by the father. See In re 
-wards, 3 Atk. 519. The courts, Kaye, Law Rep., iCh. App. 387. 
however, will regard her -wishes (/) 1 Bl. Com. 464. 
on this head with great attention, (y) Vide post, bk. rv. pt. m. 
where no guardian has been se- ch. n. 
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[any civil purposes, yet the ties of nature are not so easily 
dissolved ; and the support of the ofEspring by the parent 
is, for reasons already noticed, a matter of natural obliga- 
tion. The civil law, therefore, when it denied maintenance 
to bastards begotten under certain atrocious circumstances, 
was neither consonant to nature nor reason ; however pro- 
fligate and wicked the parents might justly be esteemed (A).] 
The method in which the English law provides main- 
tenance for an illegitmate child, during its infancy, is 
as follows. The mother is entitled to its custody (as it 
would seem) in preference to the putative father (i ) ; and 
is bound to maintain it until the child attains the age 
of sixteen, or gains a settlement in its own right, or (being 
a female) becomes married (A-), and in the event of the 
mother’s marriage, the same liability attaches to her 
husband (/). And if the mother be of sufficient ability to 
maintain her bastard, while so dependent, and neglects 
that duty, so that it becomes chargeable to a parish, she is 
made liable, by 7 & 8 Yict. c. 101, s. 6, to be punished as 
a vagrant. But if, on the other hand, the mother be not 
of sufficient ability, the law affords her the means of re- 
lieving herself from her liability as its mother, and of com- 
pelling the putative father to supply a fund for its main- 
tenance (m). For by 7 & 8 Yict. c. 101, as amended by the 


(h) See Nov. 89, c. 16. 

(i) See E. t>. Hopkins, 7 East, 
679 ; Ex parte Anne Knee, 1 Bos. 
& P. (N. S.) 148 ; In re Hakewill, 
12 0. B. 231. 

(/t) 4 & 6 Win. 4, c. 76, ss. 67, 
71; Laing v. Spicer, 1 Tyr. & Gran. 
358 ; E. V. Wendron, 7 Ad. & Ell. 
819. 

(/) 4 & 6 Will. 4, c. 76, ss. 57, 
78. But it does not attach to the 
administrator of her estate after 
death. (Euttinger v. Temple, 4 
B. & Smith, 491.) 

(>») The following are among the 
more recent cases on the subject of 


afSliation and maintenance in bas- 
tardy:— Queen r. Shipperbottom, 
10 Q. B. 514 ; Queen r. Whittles, 
13 Q. B. 248 ; Queen v. Justices of 
Leicestershire, 15 Q.B. 88 ; Kendall 
V. Wilkinson, 4 Ell. & Bl. 680 ; 
Potts V. Cumbridge, 8 Ell. & Bl. 
847 ; Hodges, app. r. Bennett, re^., 
6 H. & M. 625 ; The Queen v. Pick- 
ford, 1 B. & Smith, 77 ; Follit v. 
Koetzow, 2 Ell. & Ell. 730 ; The 
Queen v. Gaunt, Law Eep., 2 
Q. B. 466 ; Marshall, app. v. Mur- 
gatroyd, resp., ib. 6 Q. B. 31 ; The 
Queen v. Glynne and others, ib. 7 
Q. B. 16. 
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Bastardy Laws Amendment Act, 1872 (35 & 36 Yict. c. 65), 
and the Bastardy Laws Amendment Act, 1873 (36 & 37 
Viet. 0 . 9), a single woman may either before the birth of 
her bastard child, or at any time within twelve months 
afterwards, make application to a justice of the peace, 
charging a person by name as the father of such child ; 
and where the alleged father has within twelve months 
next after its birth paid money for the maintenance of the 
child, such application may be made at any subsequent 
period whatever without limitation in regard to time (w). 
IJpon such application, the justice issues his summons to 
the party charged to appear at a petty sessions, whereat 
the evidence on both sides is heard (o). And if the 
evidence of the mother as to the paternity of the child be 
corroborated in some material particular by other testimony 
to the satisfaction of the justices, the man charged may be 
adjudged to be the “putative father” of the child in 
question (p ) ; and the justices may (if they see fit under 
the circumstances) make an order on him for the payment 
to the mother — or to some other person to be appointed 
for the custody of the child in the case of her death, 
insanity, or imprisonment — of a weekly sum of money for 
its maintenance and education ; and such order shall be in 
force until the child shall die or shall attain the age of 
thirteen, or (if the justices shall so direct) shall attain the 
age of sixteen (//). The party charged, however, is entitled 
to appeal from this order to the quarter sessions, upon 
entering into his recognizance to try the appeal and pay 

(n) 35 & 36 Viet. c. 65, s. 3. If tion instead of the mother. (Sect, 
the alleged father can be shown to 8.) 

have ceased to reside in England (o) In cases arising within the 
within the twelve months following metropolitan police district, a 
the birth, then the application may magistrate may act. (8 & 9 Viet, 
be made at any time within the c. 10, s. 9.) 

twelvemonth next after his return (p) See The Queen t\ Damerell, 
to England. (Tb.) Where the Law Rep., 3 Q. B. 50; Cole v 
child has become chargeable, the Manning, ib. 2 Q. B. D. 611. 
guardians may make the applica- (^) 35 & 36 Viet. c. 65, s. 5. 
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Buob. costs as shall be adjudged thereon ; and on the hearing 
of such appeal, the case is to be tried de novoy in the 
manner already stated in regard to the proceedings before 
the justices in petty sessions (r). 

Though maintenance is thus provided for bastards, either 
from their mother or their father, during the period of 
childhood, they labour, on the other hand, under several 
incapacities and disadvantages; all of which are founded 
on the general doctrine, that a bastard is, for legal pur- 
poses, filins nullius, or, as it is sometimes expressed, filius 
popuU (s). Hence he is not entitled by law either to the 
name of his mother or to that of his reputed fatlier (^) ; 
nor can he take property by the mere description of child 
of his putative parent, until he has in some way acquired 
the reputation of standing in that relation to him (u). So, 
with respect to the acquisition of property juf'c sanguinisy 
he is in a different position from others — for he can neither 
himself be heir to any one, nor have any heir except one 
who is the issue of his own body — because being nuUiua 
filiusy he has no ancestor from whom inheritable blood can 
be derived, and no collateral relations. If therefore he 
purchase land, though he may take in fee, so far as the 
power of disposing of the same to others is concerned, it is 
not, while it remains in his own seisin {soil, is held by his 
own title), a fee in the sense of being descendible to heirs 
generally, but its descent is confined to the heirs of his 
own body {x). And if he die seised of such estate without 
having devised it, and without lawful issue, it viU escheat 


(r) Sect. 9. 

(5) Forteso. de Leg. c. 4. 

{t) Co. Litt. 3 b ; Wilkinson v. 
Adam, 1 Ves. & B. 452. 

(w) It may be worth while here 
incidentally to remark that repu^ 
tation appears to be the true title 
to surnames, even for those who are 
legitimate. Hence a man may ac- 
quire a fresh surname in a variety 
of ways, as, for example, by ob- 


taining the licence of the croicn for 
that purpose, or even by adver- 
tisement in the public papers and 
habitual use. (See Hoe dem, Lus- 
comb %\ Yates, 5 Bam. & Aid. 644) ; 
Be Gimlet, 11 W. B. 210; also 
Falconer’s “ Surnames,” 1862, and 
Supplement, 1863. 

(or) Ld. Baym. 1152 ; 1 Brest. 
Est. 468. 
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to the crown, or other lord of the fee (y). And upon the 
same principle, he cannot claim any share of personal estate 
as next of kin to a party dying intestate ; and if he himself 
die intestate, and without wife or lawful issue, the crown 
is entitled to the beneficial administration of the personal 
estate. Yet the royal claim to the real or personal estate 
of a bastard under such circumstances, is not strictly en- 
forced ; and upon a proper petition, the crown’s right wiU in 
general be transferred to the nearest member of his reputed 
family (s). There are some other points also, as to which 
a bastard is peculiarly circumstanced. Thus he does not 
follow (as legitimate children do) his father’s place of pa- 
rochial settlement under the laws relating to the poor, but 
his primary settlement {i. e. if bom antecedently to 14th 
August, 1834,) is in the parish where he was born {a) ; 
and if bom after that date, — that is to say, after the passing 
of the Poor Law Amendment Act, 4 & 5 Will. IV. c. 76, 
— then he has and follows the settlement of his mother till 
he attains the age of sixteen, or shall acquire a settlement 
for himself (b). Again, to authorize his marriage imder 
twenty-one, the consent of his father or mother is not 
required, and is of no avail (c) ; but a licence to marry 
may be granted to him, upon oath made that there is 
no person authorized to give consent (d). And to this we 
may add, that though in general a father may by deed or 
will appoint a guardian for his infant child, in the event 
of his decease, he has no such privilege if the child be 
illegitimate (e). On the other hand, the laws relative to 
incest, and to marriages within the prohibited degrees of 
consanguinity or affinity, apply to a bastard with equal 
force as to those who are bom in wedlock, the principle 

(y) Vide sup. vol. i. p. 441. (i) 4 & 6 Will. 4, c. 76, s. 71 ; 

(*) Megitt>. Johnson, Doug. 642; and see 39 & 40 Viet. o. 61, s. 86. 
Toller, Ex. 107. See 69 Geo. 3, {c) Priestley v. Hughes, 11 

0 . 94, enlarging the powers of the East, 1. 

crown to abandon its rights in the (d) See 4 Gteo. 4, c. 76, s. 14 ; 6 
case of escheated estates. & 7 Will. 4, o. 86, s. 12. 

(») Hard’s case, Salk. 427. {e) Vide post, p. 313. 
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of his being millhis filius having no effect in these par- 
ticulars (/). And it may he stated generally, that, except 
in the several points above enumerated, the legal position 
of a bastard is the same with that of another man. He is 
capable, moreover, of being, by the transcendent power of 
an act of parliament, made legitimate to all purposes, 
even that of inheriting land : as was done by a statute 
of Richard II. in the case of John of Gaunt’s bastard 
children. 

(/) 3 Salk. 66 ; 1 Ld. Eaym. 68. habitants of), 1 B. & Smith, 447, 
See The Queen v. Brighton (In- 463. 
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CHAPTER IV. 

OF GUARDIAN AND WARD — ^AND HEREIN OF INFANCY. 


The only private relation now remaining to be discussed, 
is that existing between guardian and ward, the guardian 
being always the parent, or (at least) in loco parentis^ to the 
ward, and the ward being always an infant. In examining 
this subject we shall take occasion to consider, first, the 
legal condition of an infant ; next, the different species of 
guardians recognized in the law of England ; and, lastly, 
the rights and duties of such guardians. 

I. The legal condition of an infant (some points of 
which we have already found occasion to notice inciden- 
tally in other parts of this work), in reference to his 
capacity to commit crime, is a subject which will be 
considered hereafter (a). We shall, at present, treat only 
of infancy in reference to civil purposes. 

Infancy (or minority) is the period of life, whether in 
males or females, which precedes the age of twenty-one, — 
an age at which they are competent for all that the law 
requires them to do, and which is therefore designated as 
full age {b). This age is gained on the day preceding 
the twenty-first anniversary of a person’s birth (c) ; and 
as in the computation of time the law in general allows no 
fraction of a day, it follows that if bom on the evening of 

(а) Vide post, bk. vi. 626 ; Ld. Raym. 480, 1096 ; Todor 

(б) 1 Hale, P, C. 28. v. Sansam, Dom. Proc. 27 Feb. 

(c) Co. Litt. 171b; Salk. 44, 1776. 
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the first day of January, a person is of age to do any 
legal act on the morning of the last day of December in 
the twenty-first year afterwards, though he will not have 
lived twenty-one years by nearly forty-eight hours (d). 
[Among the antient Greeks and Romans women never came 
of age, but were subject to perpetual guardianship, unless 
when married — nisi convenissent in mannm viri, — and when 
that perpetual tutelage wore away in process of time, we 
find that in females as well as in males full age was not 
till twenty-five years {e). Thus, by the constitutions of 
different kingdoms, this period, which is merely arbitrary 
and juris positivi, is fixed at different times. Scotland 
agrees with England in this point : both probably copying 
from the old Saxon constitutions on the continent, which 
recognized twenty-one as the age of majority (/).] 

An infant has various special privileges and incapacities. 
He cannot be sued but under the protection, and with the 
benefit of the defence, of his guardian (y) ; that is, his 
guardian ad litem, appointed by the court for the puipose 
of the particular action ; and, on the other hand, he may 
sue either by a guardian ad litem appointed by the court, 
or, what is much the most usual course, by his next friend 
or prochein amy, that is, by any friend willing to undertake 
his cause {h). It is also a privilege belonging to iafants, 
that they lose nothing during their minority by non-claim 
or neglect of demanding their rights. For though persons 
of full age (as we shall see hereafter) are barred by their 
omission to take any step towards the recovery of their 
rights within a certain period of time, it is otherwise with 
respect to infants; who are not bound to claim upon a 


[d) SeeChristian’sBlackst.vol. i. 
p. 463, (n.) 

(c) See Pott. Antiq. b. 4, c. 11 ; 
Cic. pro Murten. 12; lust. 1, 23, 1. 

(/) Stiembook de Jure Sueouum, 
1. 2, c. 2. 

{g) Co. Litt. 136 b; Castlediue v. 
Muudy, 4 Bam. & Adol. 90. 

VOL. II. 


{h) Co. Litt. ubi sup , and n. by 
Harg. ; Goodwin v. Moore, Cto. 
Car. 161. (And see Collins v. 
Brook, 4 H. & N. 270.) By the 
Acts regulating the County Courts, 
an infant is enabled to bring actions 
in those courts for wages or piece 
work, as if he were of full age. 

X 
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title or cause of action wHcli first accrues to them while 
they are under age, until after the expiration of a period 
commencing from their attainment of majority (»). It 
is indeed laid down as a maxim, that no laches or 
negligence shall be imputed to an infant; hut this is 
chiefly true of the exemption which he enjoys (as just 
stated) from the ordinary bar by lapse of time ; and it 
cannot safely be imderstood in a much larger sense (k). 
It is also laid down generally, that an infant can neither 
make any conveyance or purchase that will bind him; 
nor enter into a binding contract; nor be sworn as a 
juror (/) ; nor sit and vote in parliament (w) ; nor hold 
any public ofl&ce of pecuniary trust, or (as it would seem) 
of a judicial kind (w); nor, in short, do any legal act (o). 
But to this general condition of incapacity, there are ex- 
ceptions, to some of which it will be proper here to advert. 
And, flrst, though an infant is generally under disability 
where he acts on his own account, yet he is under none when 
acting as agent for another person (p). For the person 
by whom he is appointed agent, is the best judge of his 
ability in that particular case. [So an infant who has an 
advowson, that is, the perpetual right to present to a bene- 
fice, may present to the benefice when it becomes void (g). 
For the law in this case dispenses with one rule, in order 
to maintain others of far greater consequence ; it permits 
an infant to present a clerk, who, if unfit, may be rejected 
by the bishop, — rather than either suffer the church to be 
unserved till the infant comes of age ; or permit him to 
be debarred of his right by lapse to the bishop, which is 
the legal consequence of a neglect to present in due time.] 
So an infant may be sworn as a witness, however young, 

(t) Tide post, bk. v. c. iz. (n) Claridge v. Eveline, 6 Barn. 

{k) Co. Litt. 380 b. & Aid. 81 ; Bac. ubi sup. 

(/) Bac. Ab. Infancj, E.; 6 Geo. (o) 1 Bl. Com. 466. 

4, c. 50, B. 1. (p) Prestwick v. Marsball, 7 

{m) Wbitelock, c. 60 ; 4 Inst. Bing. 566. 

47 ; 7 & 8 Will. 3, c. 26. (?) Co. Litt. 172 b ; Co. Litt. hj 

Hatg. 89 a, note (1). 
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provided he understands the nature of an oath (r) . He may 
also at the age of twelve take the oath of allegiance (s) ; 
and (as we have seen) at the age of fourteen, if a male, 
or of twelve, if a female, may consent to marriage (f). 
Again, though infants cannot, as a general rule, so aliene 
or purchase estates but that the transaction shall be voidable 
at their pleasure, on the attainment of full age (w), — ^yet 
by 13 & 14 Viet. e. 60, ss. 7 and 20, it shall be lawful for 
the court to make an order (oj), vesting the lands of which 
any infant may be possessed as trustee or mortgagee, in 
such person or persons and in such manner as the court 
shall direct, or to appoint a person to convey the same ; 
which order shall have the same effect as if the infant had 
been twenty-one and had duly executed a conveyance of 
the estate in question (y). By the statute, also, of 18 & 19 
Viet. c. 43, any male person of twenty years, or female 
of seventeen years of age, may, with the sanction of the 


(r) 2 Hale, P. C. 278 ; Co. litt. 
by Harg, 172b, n. (1). 

(s) Co. Litt. 172 b. 

(^) Vide sup. p. 244. 

(u) Co. Litt. 2 b ; Zouch v. Par- 
sons, 3 Burr. 1794 ; vide sup. vol. i. 

р. 476. 

(^) See In re Clark, Law Rep., 
1 Ch. App. 292. 

(y) We may also remark here, 
that by 11 G-eo. 4 & 1 Will. 4, 

с. 65, s, 32, the dividends of any 
stock standing in the name of an 
infant beneficially entitled thereto 
may, on the petition of the guar- 
dian, and by order of the court, 
be paid to the guardian, for the 
benefit of the infant ; and that by 
33 & 34 Viet. c. 71, s. 19, where 
stock is standing in the Bank books 
in the names of an infant (or person 
of unsound mind) and of some other 
person jointly, it is made lawful for 
such last-mentioned person to grant 


a power of attorney to receive the 
dividends thereon. See also the 
Inclosure Act, 8 & 9 Viet. c. 118, 
s. 20, providing for the case of 
persons under similar disabilities 
being interested in lands proper to 
be inclosed; and 13 & 14 Viet. c. 60, 
s. 48, providing for the disposal of 
monies to which such persons may 
be entitled, in certain cases arising 
under that Act; and 16 & 17 Viet, 
c. 70, s. 82, enabling the infant 
next of kin of a lunatic, to be re- 
presented by a guardian in the pro- 
ceedings under a lunacy inquiry or 
commission; and 23 & 24 Viet, 
c. 146, s. 26, repealed but re- 
enacted in substance by 44 & 46 
Viet. c. 41, s. 43, enabling trustees, 
at their discretion, to pay the income 
of the property to the guardians 
of an infant cestui que trust, or 
otherwise to apply it for his main* 
tenance or education. 
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court, make a valid and binding settlement either of real 
or personal estate, in contemplation of marriage ; and by 
40 & 41 Yict. c. 18 (for facilitating transactions in refer- 
ence to settled estates), all the powers given to the court, 
and all applications under the same, and consents to such 
applications, may be exercised, made or given by guardians 
on behalf of infants (c). Other exceptions, also, attach to 
the general rule, that an infant cannot enter into a con- 
tract that shall bind him ; and though there is a great 
want of precision in the doctrines scattered through the 
books on this subject, the result of them has been stated 
(and apparently with good reason) to be as follows : — 
that all contracts which the court can pronounce to be to 
the infant’s prejudice are void ; all those which it can 
pronounce to be for his benefit are valid ; and those which 
fall not distinctly under one predicament or the other, 
used to be voidable at his election {a). According to 
these distinctions, his contract to pay a penalty has been 
held absolutely void, being evidently to his detriment (b) ; 
and on the same principle, his contract of service for a 
fixed period was held void, where it contained a stipulation 
enabling the master to stop the work at pleasure, and, 
during such period of suspension, to stop also the wages (c). 
But on the other hand, an infant may apprentice himself 
in the ordinary form of such a contract, — that being 
manifestly for his benefit (<f). And on the same ground 
he may bind himself to pay for his meat, drink, apparel, 
physic, and other such necessaries, and likewise for his 
good teaching and instruction, whereby he may profit 
himself afterwards (e) ; and in determining what shall be 
necessaries, regard is to be had in each particular case to 
the infant’s degree or station in life (/) ; and he is not 


(«) 40 & 41 Viet. c. 18, fl. 49. 

(a) See Keane v. Boycott, 2 H. 
Bl. 611 ; 2 Kent, Com. 193. 

{b) Co. Litt. 172 a ; Fisher v. 
Mowbray, 8 East, 330 ; 3 Man. & 
Sel, 482 ; Corpe v, Overton, 10 
Bing. 252. 


(f?) Queen v. Lord, 12 Q. B. 767. 
{d) Gylbert v. Fletcher, Cro. Car. 
179; R. V. Wigston, 3 Bam. & 
Cres. 486. 

{e) Co. Litt. 172 a. 

(/ ) See Burghart v. Hall, 4 Mee. 
& W. 727 ; Peters v, Fleming, 6 
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liable even for necessaries if supplied to him while living 
unmarried under the roof of his parent, by whom his 
wants of this nature were at the time suflBciently provided 
for {g). As to such of his contracts (including his pur- 
chases and alienations) as used to be “voidable,” it was 
held that he might by confirmation, or, in some cases, 
mere acquiescence, after he became of age, render himself 
liable to perform them {h). But this doctrine must now 
be taken in connection with the Infants’ Relief Act, 1874 
(37 & 38 Viet. c. 62), by which it is provided that all 
contracts by infants for the repayment of money lent or to 
be lent, or for goods supplied or to be supplied (other 
than contracts for necessaries), and all accounts stated 
with them, shall be absolutely void ; that this enactment 
shall not invalidate any contract into which an infant 
may (by any existing or future statute, or by the rules of 
common law or equity) enter, except such as were, at the 
date of that Act, voidable; and further, that no action 
shall be brought whereby to charge any person upon any 
promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full 
age of any promise or contract made during infancy, 
whether there shall or shall not be any new consideration 
for such promise or ratification after full age {i). It is, 


Mee. & W. 42; Brooker r. Scott, 11 
Mee. & W. 67 ; Harrison v. Fane, 1 
Man. & Gr. 550 ; Wharton v. Mac- 
kenzie, 5 Q. B. 606 ; Ryder 
Womb well, Law Rep., 3 Exch. 
90 ; ib. 4 Exch. 32. It has been 
said that necessaries for an in- 
fant’s wife or for his lawful child, 
are necessaries for him (Turner v. 
Trisby, 1 Str. 168) ; and an infant 
widow has been held liable on her 
contract to pay for her husband’s 
funeral. (Chappie v. Cooper, 13 
Mee. & W. 252.) 

(y) See Bainbridge v. Pickering, 
2 Bl. Rep. 1326 ; Dalton t\ Gibb, 
6 Bing. N. C. 198. As to w^heu 


the parent will be liable for ne- 
cessaries supplied to his child, vide 
sup. p. 292. 

(A) See North-Western Railway 
Company r. M‘Michael, 5 Exch. 
114 ; Dublin, &c. Railway Com- 
pany %\ Black, 8 Exch. 181 ; Eb- 
bett’s case, In re Constantinople, 
&c. Company, Law Rep., 6 Ch. 
App. 302. 

(i) As to the* construction of 
this Act, see Ex parte Babble, In 
re Onslow, Law Rep., 10 Ch. App. 
373; Coxhead r. Mullis, ib. 3 C. P* 
D. 439 ; Northcote t\ Doughty, 
ib. 4 C, P. D. 385, 
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moreover, to be understood, that, though infants are thus, 
to a certain extent, exempted from liability for mere 
breach of contract, the law allows them no such privilege 
-in respect of injuries of any other kind. Thus, as will be 
noticed hereafter in its proper place, they are answerable 
for crimes long before their attainment of full age (k). 
And so likewise an action may be brought against an 
infant to recover damages for an injury independent of 
contract, such as a slander, an assault, or a trespass (/). 

II. Having thus obtained some general idea of the legal 
condition of infants (who are alone capable of becoming 
wards), let us next explain briefly the distinctions between 
one kind of guardian and another, — ^there being several 
species of guardianships existing in the law of England (m). 

1. Gruardianship bij nature. This species is that which 
belongs to the father in respect of the person of his heir 
apparent, or of his heiress presumptive (n). And there 
is, properly speaking, no other kind of guardianship by 
nature than this ; and the term natural guardian, as 
applied to the father or mother in reference to all their 
children, is rather a popular than a technical mode of 
expression, — for when a father’s right to the person of a 
child who is not his heir apparent is intended, his guardian- 
ship is properly that next to be noticed (o). 

2. Guardianship /or nurture applies to all the children ; 

(Z;) Vide post, bk. vi. (») See Co. Litt. by Harg. 88, 

{1) See Green v. Greenbank, 2 notes 63 — 71, 15th ed. ; 3 Kep. 
Afarsh. 485 ; Defries v, Davie.*!, 1 38 b ; In ro hlarquis of Salisbury 

Bing. N. 0. 692 ; Jennings v. Run- and the Ecclesiastical Commission- 
dall, 8 T. R. 335 ; Bumand, app., ors. Law Rep., 2 Ch. D. 29. 

Haggis, resp., 14 C. B. (N. S.) 45. (o) Mr. Hargrave holds that the 

In this last case, an infant was term natural guardian, or guardian 
held liable in damages for a wilful by nature, when not applied to an 
injury ho had done to a horse let heir apparent, signifies only that 
to him by the plaintiff. nature points out the parent as the 

(m) The guardian, with us, is proper guardian, where positive law 
equivalent, according to Blackstono is silent. (Co. Litt. by Harg. 88, 
(vol. i. p. 460), to the tutor and notes 63 — 71, 15th ed.) 

curator of the Roman law. 
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and, like the last, extends to the person onlj. It belongs 
to the father, and, at his decease, to the mother, and is said 
to last only to the age of fourteen, both with males and 
females {p). But though after that age, the father or 
mother may not be properly designated as guardian for 
nurture, yet the parent is understood to stand substantially 
in the capacity of guardian to his children so long as they 
are minors, by having the care and control of their persons 
during that period {q). 

3. Q-uardianship in socage extends, on the other hand, 
to the estate as well as to the person. This species occurs 
only where the legal estate in lands or other hereditaments 
held in socage descends upon a minor (r) ; in which case 
the guardianship devolves upon his next of blood to whom 
the inheritance cannot descend (s). For though proximity 
of blood is a natural recommendation to this office, the 
law at the same time judges it improper to trust the person 
of an infant in his hands, who may by possibility become 
such infant’s heir ; so that there may be no temptation, or 
even suspicion of temptation, for him to abuse his trust (i). 
This guardianship in socage, like that for nurture, continues 
only until the minor is fourteen years of age ; except in 


(p) Co. Litt. by Harg. 88, n. (13); 
RatclifiEe’s case, 8 Rep. 38 b. 

($-) See 1 BL Com. 461 ; 2 P. 
Wms. 116; Mellish v. De Costa, 
2 Atk. 14 ; Mendes v. Mendes, 3 
Atk. 624 ; Macpberson on Infants, 

p. 81. 

(r) It is settled, though the point 
was formerly in controversy, that 
there can be no such guardianship 
where the infant is in by purchase. 
Co. Litt. by Harg. 87 b, n. (1). 

(5) Ib. 88. Mr. Hargrave is of 
opinion that the guardianship in 
socage of the next in blood extends 
to the personal estate ; and also 
(where there is no special custom 
that the lord of the manor shall 


appoint a guardian) to the copyhold 
estates. But see as to the person- 
alty, Vaughan, 185 ; Rotherham 
V, Fanshaw, 3 Atk. 629 ; Litt. s. 
123 ; Bac. Ab. Guardian, B. 

(<) “ Nunquam custodia alicujus 
de jure alicui remanety de quo habea^ 
tur auspicio quod possit vel relit ali- 
quod Jus in ipsa hcereditate clamare.^^ 
Glanv. 1. 7, o. 11. See St. Hibem. 
14 Hen. 3. This policy of our 
English law is warranted by the 
wise institutions of Solon, who 
provided that no one should be 
another’s guardian, who was to 
enjoy the estate after his death. 
Pott. Antiq. bk. 1, 0 . 26 ; and see 
Petit. Leg. Att. 1. 6, t. 7. 
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tiie case of land held in gavelkind, where the oflGioe lasts a 
year longer (u). 

4. Guardianship dy statute is by virtue of an act of 
Charles the second. For by 12 Car. II. c. 24, it was 
provided that a father might by deed or will dispose of the 
custody of such of his children as should be infants and un- 
maixied at his death, or who should be bom posthumously, 
to any person he pleased, — in such manner as to be effec- 
tual against all persons claiming to be guardians in socage 
or otherwise, and so that the guardian he thus appointed 
should have the custody of the persons of the wards (r), 
and of all their estate both real and personal (y). It is 
to be observed that this statute makes no mention of a 
mother, who is consequently not made capable by it of 
appointing a guardian to her children (s). 

5. Guardianship by election is a mode of appointment 
recognized by the law, though not of frequent occurrence. 
For an infant having lands in socage may, after fourteen, 
when the guardianship in socage terminates, elect a guardian 
for himself, if there be no other then ready to take charge 
of him and his property ; and, according to Lord Coke, 
the same thing may be done in certain cases by an infant 
under fourteen. But the law on this subject is obscure ; 
and as such an election, at whatever age it is made, will 
in no case supersede the authority of the court to interfere 


(w) Bac. Ab. Guardian, A. 2. 

{x) See a.s to this, Re Andrews, 
Law Rep., 8 Q. B. 153; and see 
Andrews v. Salt, Law Rep., 8 Ch. 
App. 622 ; In re Agar-Ellis, ib. 
10 Ch. D. 49 ; In re Clarke, ib. 21 
Ch. D. 817. 

(y) 12 Car. 2, c. 24, s. 8; Co. 
Litt. by Harg. 88. See Lord 
Shaftesbuiy’s case, 2 P. Wms. 103; 
Ex parte Earl of Ilchester, 7 Ves. 
348 ; Gilliat r. GiUiat, 3 PhiU. Rep. 
222. As to what words in a will 
are sufficient to aiipoint a guardian, 


see Miller r. Han’is, 14 Sim. 640. 
As to the rights of guardians as 
against each other, when more than 
one is appointed, see Gilbert v. 
Schwenck, 14 Mee. & W. 488. 

(-:) Vaughan, 180; Ex parte Ed- 
wards, 3 Atk. 619. Cases falling 
within the custom of London or of 
other corporate towns, were ex- 
cepted from the operation of this 
Act. (1 Bl. Com. 462.) The Act 
does not apply to an illegitimate 
child ; see Sleeman v. Wilson, Law 
Rep., 13 Eq. Ca. 36. 
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for the infant’s protection, this kind of guardianship is now 
almost wholly disused (a). 

6. Guardianship by appointment of the High Court of 
Justice {b). This species is of modem origin ; and 
gradually established itself since the introduction, by the 
statute of Charles the second, of guardians by the father’s 
appointment. For it was soon found expedient to provide 
for cases in which the father failed to exercise his statutory 
power (c). The court, therefore, if application be made 
to it on behalf of an infant possessed of property, will 
appoint him a guardian for protection both of his person 
and estate {d ) ; and indeed this jurisdiction will be exer- 
cised, if sufficient reason should appear, notwithstanding 
the existence of a guardian in socage (c). Moreover, the 
court will thus interfere in favour of a bastard if necessary ; 
and where a parent has named a guardian by will for a 
child of this description (which he has no authority under 
the statute to do) the court will in general afford relief by 
appointing the same person, that is, by confirming the 
putative father’s appointment (/). So, also, where there 

(rt) Co. Litt. by Harg. 88 ; 3Atk. 228, note, 2nd edit. ; De Manne- 

624; Curtis v. Rippon, 4 Madd. -ville v. De Mannerille, 10 Ves. 52 ; 

462. In re Besant, Law Rep., 11 Ch, D. 

(5) It is apprehended that the 608 ; et post, bk. rv. pt. i. c. vi. 
application is to the Chancery Divi- [d) As to the practice on such 
sion of the Court (see 36 & 37 Viet. application, and as to the choice of 

c. 66, 8. 34), As to the jurisdiction a guardian by the court, see In re 

in chancery over the person and Kaye, Law Rep., 1 Ch. Ap. 387. 

property of infants, see Spence, {e) 2 Fonb. Tr. Eq. 235. 

Equit, Jor. vol. i. p. 611. The (/) Christian’s Blackstone, vol. i. 

case of Stuart v. Bute (Marquis p. 462 ; Beckham v. Beckham, 2 

of), 9 H. of L. Cas. 440, may also Cox, 46. There formerly existed 

be consulted. It may be noticed another species of guardianship by 

that at one period the ecclesiastical statute, viz. that by construction 

courts claimed a right, in some cases, of the 4 & 6 Bhil. & M. c. 8, which 

to appoint a guardian for nurture ; enabled a father, by deed or will, 

and to this Blackstone (vol. i. p. to assign a guardian to his daughter 

461) makes some reference. But under sixteen. (1 Bl. Com. 461.) 

see Co. Litt. by Harg. 88 z, p. 132. But this statute was repealed by 

(c) See 3 Bl. Com. 426 ; Co. Litt. 9 Geo. 4, o. 31. 

by Harg. 88 ; 2 Fonb. Tr. Eq. 
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has been a guardian appointed under the statute, the 
court will regulate his conduct, and even deprive him of 
all authority, where it seems necessary for the real interests 
of the infant {g). By the institution, also, of a suit as to 
the estate of an infant, and even by an order for his main- 
tenance being made on summons without suit, he becomes 
a ward of the court; who, in that case, will take the 
direction of his estate, and appoint a guardian for his 
person only (/i). And any person marrying a ward of 
court, without permission, will be guilty of contempt, 
punishable by commitment to prison («). But an infant 
not possessed of property cannot be made a ward ; nor will 
the court in general appoint a guardian for an infant so 
circumstanced ; though to this there are certain excep- 
tions (f). For under the Marriage Act of 4 Geo. IV. 
c. 76, the court has authority to appoint a guardian for 
the purpose of consenting to the marriage of any infant 
having no father, or unmarried mother, or other guardian; 
and in certain instances, also, to give its judicial sanction 
to the marriage, where the consent of the father, mother, 
or guardian cannot be obtained (/). And by 3 & 4 Viet, 
c. 90, the court may take any infant (whether possessed of 
property or not) who has been convicted as a felon, out of 
the control of his parents or other guardians (if it shall 
appear expedient) ; and may assign the custody of him 
(subject always to the execution of his sentence on con- 
viction) to such other persons as may be willing to be en- 
trusted with the charge, and to provide for his mainte- 
nance and education. 

7. Guardianship ad litem arises where a person (usually 
the father or other ordinary guardian) is appointed by 
any court of justice to prosecute or more commonly to 

(^) Spence’s Equitable J urisdic- (A-) See Ex parte Becher, 1 Bro. 

tion,vol.i.p.613. And see 36 Viet. C. 0. 666. 

c. 12, gpving the custody of children {t) 4 Geo. 4, c. 76, ss. 16, 17; 
under 16 years to their mother. and see 19 & 20 Viet. c. 119, s. 2 ; 

(6) Maepherson on Infants, 106. et sup. p. 249. 

(t) Herbert’s case, 3 P.Wms. 116. 
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defend for an infant in any action or litigious proceeding 
therein pending, to which such infant may be party — a 
practice to which we have already had occasion to refer in 
the course of this chapter (m). 

8. Guardianship hy custom; which the books describe 
as being of two kinds ; first, that which exists in lands of 
copyhold tenure, and which, of common right, belongs to 
the next of blood to whom the copyhold cannot descend ; 
though, by special custom, it may be claimed by the lord 
of the manor or his nominee (n) ; and, secondly, that 
which is founded on local custom, of which that of Lon* 
don is the most remarkable. This, we are told, entitles 
the mayor and aldermen, in their Court of Orphans (o), 
to the custody of the person, lands and chattels of every 
infant whose parent was free of the city of London (at 
least if l^e also died within the city) : and such custody 
lasts, in the case of males, till twenty-one ; of females, till 
eighteen or married. It is said, however, to be fallen into 
disuse (p). 

III. Lastly, as regards the rights and duties of guar- 
dians in general, 

1. The legal custody of the person of an infant belongs 
in general to the guardian ; who, if the child be detained 
from him, may sue out a writ of habeas corpus^ to have his 
ward brought before the court, and delivered over (if of 
tender age) to himself {q) ; and where the father is the 

{m) Vide sup. p. 305. By 13 & M. & S. 504 ; 3 Salk. 177. 

14 Viet. c. 35, an ordinary guar- (o) As to this court, see Pulling’s 
dian might concur, on behalf of his Customs of London, p. 196. 
ward, in stating a special case for (p) See Co. Litt. 88 h ; Maepher- 
the opinion of the court; and, son on Infants, 48. And seep. 213, 
temble, he may still do so, under n. (»), supra, 
the substituted procedure (Judic. (y) See R. v. Isley, 5 Ad. & El. 
Acts, Ord. XXXIV. r. 7, April, 144 ; Earl of Westmeath’s case, 
1880). Jao. 251 ; Quemi t’. Smith, 22 L. J. 

(m) See 2 Watk. Cop. 101 ; Co. (Q. B.) 116 ; Reg. r. Clarke, 7 ED. 
Ldtt. by Harg. 88 ; Clench v. Cud- & Bl. 186. 
more, 3 Lev. 395 ; R. v. Wilby, 2 
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guaxdiaB, lie is entitled in general to this remedy, even as 
against the mother (r) ; though, on the other hand, the 
mother of an illegitimate child may claim the possession of 
it upon habeas corpus, in preference to the reputed father (s). 
A child, however, of age sufficiently mature to exercise a 
choice on such a subject will in no case he delivered over 
upon habeas corpus to the legal guardian, not even to the 
father, hut will be allowed to leave the court in freedom {f). 
And where an infant, of whatever age, is possessed of 
property, so as to fall within the jurisdiction of the 
court, it will always be protected against a guardian 
(even though he be also the parent), whose conduct ren- 
ders him grossly unfit for the office («). Besides which, 
it was enacted by 20 & 21 Yict. c, 85, s. 35, and 22 & 23 
Viet. c. 61, s. 4, that in any proceeding for obtaining a 
judicial separation, or decree of nullity of maryage, and 
on a petition for dissolving a marriage, the court may make 
provision in or after its decree with respect to the custody, 
maintenance and education of the children, the marriage of 
whose parents is the subject of the proceeding; and may 
(if it thinks fit) direct proper means to be taken for 
placing such children under judicial protection (.?). 

2. With respect to the property of the ward, a guardian 
in socage is said to have, not barely an authority over, 
but an actual estate in the land, as dominus pro tempore; 
and to have a right either to demise it, or to occupy it 
h im self for the ward’s benefit (y) ; and to be entitled, in 


(r) See Murray’s ca.se, 5 East, 
223 ; Earl of Westmeath’s ca.se, 
Jac. 251 ; Ex parte McClellan, 1 
Dowl. 81 ; R. V. Greenhill, 4 Ad. 
& El. 624. 

(«) R. V. Hopkins, 7 East, 679 ; 
Ex parte Ann Knee, 1 N. R. 149. 

(^) See The Queen r. Clarke, 7 
Ell. & Bl. 186 ; Reg. v, Howes, 20 
L. J. (M. C.) 47. 

{u) See Shelley v. Westbrook, 
J ac. 266 ; De Manneville v. De 

{ 


ManneWlle, 10 Vos. 59; Wellesley 
r, Wellesley, 2 Bligh (N. S.) 124. 

(.r) It may be observed that it 
forms one of the provisions of the 
Judicature Act, 1873, that in ques- 
tions relating to the custody and 
education of infants, “ the rules of 
equity shall prevail.” (36 & 37 
Viet. c. 66, s. 25.) 

(y) Plowd. 293 ; R. v. Sutton, 3 
Ad. & El. 597. 
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Ids own name, to bring actions against trespassers (z) ; and 
the law appears to be the same with respect to a guardian 
by. statute : but no guardian can (apart from statute) 
aliene the ward’s estate, except by way of lease during 
the ward’s minority ; and a demise for a longer period 
becomes void as soon as the period of guardianship 
determines (a). A guardian by appointment of the court 
has, in some respects, less power over the ward’s property ; 
for he can receive of the profits of the infant’s estate 
no more than the court shall think fit to allow for his 
or her maintenance ; and such guardian can grant no 
leases except by the same sanction ; though, on the other 
hand, such sanction will enable him or any other guardian 
to make a lease that will bind the infant even after he 
attains twenty-one (i), or to surrender a lease vested in 
an infant, with a view to its renewal (c). Finally, it is 
to be observed, that every guardian of the estate, when 
the ward comes of age, is bound to give him an account of 
all that he has transacted on his behalf, and must answer 
for all losses from wilful default or negligence ; and the 
ordinary method of enforcing such liability is by pro- 
ceedings in equity for that purpose, which may be insti- 
tuted even during the ward’s minority (d). In such 
account, allowance shall be made to the guardian for all 
his reasonable costs and expenses (e) ; but he is not per- 
mitted in any case to make a profit out of his ward’s 
estate (/). 


(z) Wade t’. Baker, Lord Baym. 
131 ; it. V. Sutton, 3 Ad. & El. 
697. 

(а) Bac. Ab. Leases, I. 9 ; B. v. 
Sutton, ubi sup. ; and see Boe v. 
Hodgson, 2 Wils. 129, 135 ; see 
also Camden (Marquis) v. Mxirray, 
Law Bep., 16 Ch. D. 161. 

(б) 11 Geo. 4 & 1 Will. 4, c. 66, 
8 . 17 . 


(c) Sect. 12. And, in referencA 
to settled estates, see 40 & 41 Viet, 
c. 18, 8. 49; and especially the 
Settled Land Act, 1882 (45 & 46 
Viet. c. 38), 8. 60. 

(d) Eyre v. Shaftesbury, 2 P. 
Wms. 119. 

(f) Litt. 8. 123; B. v. Sutton, 
ubi sup. 

(/) Ib. ; Plowd. 293. 
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BOOK IV. 

OF PUBLIC RIGHTS. 


PART I. 

OF TEE CIVIL GOVERNMENT. 


have now taken a general survey of those rights and 
duties which attach to a man, individually considered ; 
and that as regards both his person and his property. We 
have also examined those which belong to him in his 
private or domestic relations, as member of a family. 
But we have still to contemplate him as a citizen or 
member of the community at large («) : and to treat of 
the rights and duties attributable to him in that public 
capacity ; and which he consequently exercises in common 
with the whole, or with large portions, of the community. 
This we propose to do under the general head of public 
rights ; understanding duties (as we have done throughout) 
as involved in the correlative term of rights ; and deeming 
it, therefore, unnecessary to refer to them by a separate 
designation. Fubho rights, then, concern either the rela- 
tion between persons in authority, and persons subject to 

authority, — or they concern the social condition in general. 

* 

(a) See the division laid down at the commencement of the work, 
vol. I. p. 138. 
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And, Opgain, persons in autibiority axe either of a civil or of 
an ecclesiastical character; so that the whole subject of 
pubHo rights naturally resolves itself into three parts, and 
may be discussed under the following titles — The Civil 
GFovemment — ^the Church — and the Social Economy : — and 
it is to the first of these that we shall in the first instance 
devote our attention. 
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CHAPTEE I. 

OF THE PARLIAMENT. 


[The public rights which first claim our attention, are 
those which concern the relation in which men stand to 
one another, as governors and governed; or, in other 
words, as magistrates and people. Of magistrates, some 
also are supreme^ in whom the sovereign power of the 
state resides; others are subordinate ^ deriving all their 
authority from the supreme magistrate, accountable to him 
for their conduct, and acting in an inferior and secondaiy 
sphere. 

In all tyrannical governments, the supreme magistracy, 
or the right both of making and of enforcing the laws, is 
vested in one and the same man, or one and the same 
body of men ; and wherever these two powers axe united 
together, there can be no public Hberty. The magistrate 
may enact tyrannical laws, and execute them in a tyran- 
nied manner, since he is possessed, in quality of dispenser 
of justice, with all the power which he, as legislator, thinks 
proper to give himself. But, where the legislative and 
executive authority are in distinct hands the former will 
take care not to entrust the latter with so large a power 
as may tend to the subversion of its own independence, 
and therewith of the liberty of the subject. With us, 
therefore, in England, this supreme power is divided into 
two branches ; the one legislative, to wit, the parliament, 
consisting of sovereign, lords and commons ; the other 
executive, consisting of the sovereign alone. It will be 
the business of this chapter to consider the British par- 
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'jliament, in which the legislative power, and the supreme 
and absolute authority of the state, is vested by our con- 
stitution. 

The original or first institution of parliament is one of 
those matters which lie so far hidden in the dark ages of 
antiquity, that the tracing of it out is a thing equally 
difficult and uncertain. The Vfoxdi parliament itself {par- 
lement or colloquium, as some of our historians translate it) 
is comparatively of modem date, derived from the French, 
and signifying an assembly that meets and confers to- 
gether. It was first applied to general assemblies of the 
states under Louis VII. in France, about the middle of 
the twelfth century («) ; though what was in later times 
termed in that country a parliament, was only a high 
court of justice. In England the term seems not to have 
been used till the reign of Henry the third (ft), or Edward 
the first (c) . But it is certain that, long before the intro- 
duction of the Norman language into England, all matters 
of importance were debated and settled in the great 
councils of the realm ; a practice which seems to have been 
universal among the northern nations, particularly the 
Q-ermans {d ) ; and carried by them into all the countries 
of Europe which they overran at the dissolution of tho 
Eoman empire ; relics of which constitution, under various 
modifications and changes, were even in modern times 
perceptible in tho diets of Poland, Hermany, and Sweden, 
and the assembly of the estates in France. 

With us in England this general coimcil hath been held 
immcmorially, under the several names of michel-synoth 
or great council, michel-gcmote or great meeting, and 


{a) Mod. ITn. Hist, xxiii. 307. 
See also Lappenberg’s England 
under tbe Saxons, vol. ii. p. 284. 

(ft) Prynne on 4 Inst. 2. 

(c) But according to some autho- 
rities the wittenagemote” was 
thus called as early as the time of 
William tho Conqueror, (See Mill, 

VOL. II. 


Eng. Gov. 11, 85.) Tho first men- 
tion of it in our statute law is in 
the preamble to the statute of 
Westminster I., 3 Edward 1, a.i>. 
1275. 

{d) “ De minoribiis rebus pHneipes 
consultant, de majoribus, 

Tac. de Mor. Gorm, c. 11. 

Y 
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[more frequently wittena-gemote or the meeting of wise 
men. It was also styled, in Latin, commune concilium 
regniy magnum concilium regis, curia magna, conventus 
magnatum vel procerum, assisa generalis, and sometimes 
communitas regni Anglmie). We have instances of its 
meeting to order the affairs of the kingdom, to make new 
laws, and to mend the old, — or, as Fleta expresses it, 
“ novis injuriis emersis, nova constituere remedia^^ — so early 
as the reign of Ina king of the West Saxons, Off a king of 
the Mercians, and Ethelhert king of Kent, in the several 
realms of the heptarchy (/). And, after their union, the 
Mirrour(gf) informs us, that King Alfred ordained for a 
perpetual usage, that these councils should meet twice in 
the year, or oftener if need he, to treat of the government 
of God’s people ; how they should keep themselves from 
sin, should live in quiet, and should receive right. Our 
succeeding Saxon and Danish monarchs held frequent 
councils of this sort, as appears from their respective codes 
of laws ; the titles whereof usually show them to be en- 
acted, either by the king with the advice of his wittena- 
gemote, as “ hmc sunt instituta, gum Edgarus rex consilio 
sapientum suorum instituit or to he enacted hy those 
sages with the advice of the king, as “ hmc sunt judicia^ 
quae sapicntes consilio regis Ethelstani instituerunt or, 
lastly, to ho enacted hy them both together, as “ hcec sunt 
institutiones, quas rex Edmundus ct episcopi sui cum sapienti- 
hus suis insiituerunt’* (4). 

There is also no douht hut these great councils were 
occasionally held under the first princes of the Norman 
line. Glanvil, who wrote in the reign of Henry the 


(«) Grlanvil, 1. 13, c. 32; 1. 9, c. 
10 ; Pref. 9 Rep. ; 2 Inst. 166. 

(/) See Fleta, 1. 2, c. 2. 

{g) G. 1, s. 3. 

(A) “All their laws” (the laws 
of the Anglo-Saxons) “ express the 
“ assent of this council, and there 
“ are instances where grants made 


“ without its concurrence have 
“ been reyoked. It was composed 
“ of prelates and abbots, of the 
“ aldermen of shires, and, as it is 
“ generally expressed, of the noble 
‘ ‘ and wise men of the kingdom.”— 
Hallam, Mid. Ages, vol. ii. p. 388, 
7 th ed. 
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[second, speaking of the particular amount of an amerce- 
ment in the sheriff's court, says it had never been yet 
ascertained by the general assize, or assembly, but was 
left to the custom of particular counties (t). Here the 
general assize is spoken of as a meeting well known, and 
its statutes or decisions are put in a manifest contradis- 
tinction to custom, or the common law. And in Edward 
the third’s time an act of parliament, made in the reign of 
William the Conqueror, was pleaded in the case of the 
Abbey of St, Edmund’s-bury, and judicially allowed by 
the court (A:). 

Hence it indisputably appears that parliaments, or general 
councils, were coeval with the kingdom itself. How those 
parliaments were constituted and composed is another 
question, which has been matter of great dispute among 
our learned antiquaries ; and particularly, whether the 
commons were summoned at all ; or, if summoned, at what 
period they began to form a distinct assembly (/). But it 
is not intended here to enter into controversies of this sort. 
It is generally agreed, that, in the main, the constitution 
of parliament, as it now stands, was marked out so long 
ago as the seventeenth year of King John, a.d. 1215, in 
the great charter granted by that prince; wherein he 
promised to summon all archbishops, bishops, abbots, earls, 
and greater barons, personally ; and all other tenants in 
chief under the crown, by the sheriff and bailiffs ; to meet 
at a certain place, within forty days’ notice, to assess aids 
and scutages when necessary. And this constitution has 
subsisted in fact at least from the year 1264, 49 Henry III. ; 
there being stiU extant writs of that date to summon 
kni g hts, citizens and burgesses to parliament (m). We 


(e) Fleta, 1. 9, c. 10. 

{k) Tear Book, 21 Edw. 3, 60. 

(Z) On these subjects, see Hal- 
1am, Mid. Ages, vol. iii. c, 8. 

(w) “ It is well known that the 
** earliest writs of summons to cities 


and boroughs, of which we can 
prove the existence, are those of 
Simon de Montfort, Earl of Lei- 
cester, bearing date 12thDeoem- 
her, 1264, in the forty- ninth year 
of Henry the third. After a 


Y 2 
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[may proceed, therefore, to inquire wherein consists this 
constitution of parliament, as it now stands, and has stood 
for the space of at least six hundred years. And in the 
prosecution of this inquiry shall be considered first, the 
manner and time of its assembling ; secondly, its consti- 
tuent parts; thirdly, the laws and customs relating to 
parliament, considered as one aggregate body; fourthly 
and fifthly, the laws and customs relating to each house, 
separately and distinctly taken; sixthly, the methods of 
proceeding, and of making statutes, in both houses ; and 
lastly, the manner of the parliament’s adjournment, proro- 
gation, and dissolution.] 

I. As to the manner and time of assembling. The 
parliament is summoned by the sovereign’s writ or letter, 
issued out of chancery by advice of the privy council. By 
a provision of Magna Oharta, forty days were ordained to 
elapse between the date of the writ and the time of assem- 
bling (n) ; and this was re-enacted by 7 & 8 Will. III. 
0 . 25. But now by 15 & 16 Viet. c. 23, the period has 
been shortened to thirty-five days. [It is a branch of the 
royal prerogative, that no parliament can be convened by 
its own authority, or by the authority of any, except the 
sovereign alone. And this prerogative is founded upon 
very good reason. For, supposing it had a right to meet 
spontaneously, without being called together, it is impos- 
sible to conceive that all the members, and each of the 
houses, would agree unanimously upon the proper time 
and place of meeting; and if half of the members met, 
and half absented themselves, who shall determine which 
is really the legislative body, the part assembled, or that 
which stays away ? It is therefore necessary that the 
parliament should be called together at a determinate 
time and place ; and highly becoming its dignity and 

“ long controversy, almost all ju- “ gin of popular representation.” — 

‘‘ diciouB inquirers seem to have Hallam, Mid. Ages, vol, iii. p, 40. 
acquiesced in admitting this ori- (n) Black. Mag. Chart. Job. 14. 
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[independenoe, that it should he called together by none 
but one of its own .constituent parts. And of the three 
constituent parts, this oflSce can only appertain to the 
sovereign ; as this is a single person, whose will may be 
uniform and steady ; the first person in the nation, being 
superior to the houses in dignity; and the only branch 
of the legislature that has a separate existence, and is 
capable of performing any act at a time when no parlia- 
ment is in being. Nor is it an exception to this rule that, 
by some modern statutes, on the demise of the sovereign, 
if there be then no parliament in being, the last parliament 
revives, and is to sit again for six months, unless dissolved 
by the successor; for this revived parliament must have 
been originally summoned by the crown (o). 

It is tnie, that, by a statute, 16 Car. I. c. 1, it was 
enacted, that if the king neglected to call a parliament for 
three years, the peers might assemble and issue out writs 
for choosing one ; and in case of neglect of the peers, the 
electors for counties and boroughs might meet and choose 
their own representatives. But this, if ever put in prac- 
tice, would have been liable to all the inconveniences just 
now stated ; and the Act itself was esteemed so highly 
detrimental and injurious to the royal prerogative, that it 
was repealed by the statute 13 Car. II. st. 1, co. 7 and 14. 
Prom thence, therefore, no precedent can be drawn. 

It is also time, that the convention-parliament, which 
restored King Charles the second, met above a month 
before his return : the lords by their own authority ; and 
the commons, in pursuance of writs issued in the name of 
the keepers of the liberty of England by authority of 
parliament : and that the said parliament sat till the 29th 
of December, full seven months after the Restoration ; and 
enacted many laws, several of which are still in force. But 
this was for the necessity of the thing, which supersedes 
all law ; for if they had not so met, it was morally 
impossible that the kingdom should have been settled in 

(o) Vide post, p. 395. 
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[peace. And the first thing done after the king’s return 
was to pass an Act declaring this to be a good parliament, 
notwithstanding the defect of the king’s writ (jo). So 
that, as the royal prerogative was chiefly wounded hy 
their so meeting, and as the king himself, who alone had 
a right to object, consented to waive the objection, this 
cannot be drawn into an example in prejudice of the 
rights of the crown. Besides, we should also remember, 
that it was at that time a great doubt among the lawyers, 
whether even this healing Act made it a good parlia- 
ment (q) ; and that it was held by very many in the 
negative ; though it seems to have been too nice a 
scruple (/•). And yet, out of abundant caution, it was 
thought necessary to confirm its Acts in the next par- 
liament, by statute 13 Oar. II. st. 2, cc. 7 and 14. 

It is likewise true, that at the time of the Revolution, 
A.D. 1688, the lords and commons by their own authority 
and upon the summons of the Prince of Orange (afterwards 
King William), met in a convention, and therein disposed 
of the crown and kingdom. But it must be remembered, 
that this assembling was upon a like principle of necessity 
as at the Restoration ; that is, upon a full conviction that 
King James the second had abdicated the government, 
and that the throne was thereby vacant ; which supposition 
of the individual members was confirmed by their con- 
current resolution, when they actually came together. 
And in such a case as the palpable vacancy of a crown, it 
follows eo! necesaitate rei^ that the form of the royal writs 
must be laid aside, otherwise no parliament can ever meet 
again. For let us put another possible case, and suppose 
for the sake of argument, that the whole royal line should 
at any time fail and become extinct, which would indis- 

{p) Stat. 12 Car. 2, c. 1. he maintained that there could be 

{^) 1 Sid. 1, no legislative authority, till that 

(r) William Drake, a merchant was legally and regularly dissolved 
of London, was impeached for by the king and the two houses of 
writing a pamphlet, entitled The parliament, according to 16 Oar. 1, 
Zonff Farliamcnt revived y in which c. 7. (Com. Joum. 20th Nov. 1G60.) 
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[putaUy vacate tlie throne; in this situation it seems 
reasonable to presume, that the body of the nation, con- 
sisting of lords and commons, would have a right to meet 
and settle the government: otherwise there must be no 
government at all. And upon this and no other principle 
did the convention of 1688 assemble. The vacancy of the 
throne was precedent to their meeting without any royal 
summons, not a consequence of it. • They did not assemble 
without writ, and then make the throne vacant ; but, the 
throne being previously vacant by the king’s abdication, 
they assembled without writ, as they must do if they as- 
sembled at all. Had the throne been fuU, their meeting 
would not have been regular ; but, as it was really empty, 
such meeting became absolutely necessary. And accord- 
ingly it was declared, by statute 1 W. & M. c. 1, that 
this convention was really the two houses of parliament, 
notwithstanding the want of writs, or other defects of 
form. So that, notwithstanding these two capital excep- 
tions, which were justifiable only on a principle of necessity, 
(and each of which, by the way, induced a revolution in 
the government,) the rule laid down is in general certain, 
that the sovereign, only, can convoke a parliament. 

And this, by the antiont statutes of the realm, he is 
bound to do every year, or oftoner, if need he (s). Which 
last words are so loose and vague, that such of our 
monarchs as were inclined to govern without parliaments 
neglected the convoking them sometimes for a very con- 

(s) 4 Edw. 3, c. 14; 36 Edw. 3, to qualify only tho words or 
c, 10. Blackstono notices, (vol. i. oftencr^'^^ and that the true signifi- 
p, 153,) that these statutes did not cation of the enactment is, that par- 
render it necessary to call a new liament should be held once every 
parliament eve^ year, but only to year at all events ; and if need be, 
permit a parliament to sit annually then more than once : and in sup- 
for the redress of giievances and port of this are cited 50 Edw. 3, 
despatch of business, if need be. Rot. Pari. No. 186 ; 1 Rich. 2, Rot. 
As to the words “i/ neod it Pari, No. 96 ; 2 Rich. 3, Rot. Pari, 
has been argued (and apparently No, 4. 
with good reason), that they serve 
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[siderable period, under pretence that there was no need of 
them. But to remedy this, by the statute 16 Car. II. o. 1, 
it was enacted, that the sitting and holding of parliaments 
shall not be intermitted above three years at the most. 
And by the statute 1 W. & M. sess. 2, c. 2, it was declared 
to be one of the rights of the people, that, for redress of all 
grievances, and for the amending, strengthening and pre- 
serving the laws, parliaments ought to be held frequently ; 
besides which, it was by a subsequent statute, 6 & 7 W. & 
M. c. 2, further provided, that a new parliament should be 
called within three years after the determination of a 
former one (#). But the importance of these provisions is 
in modem times lessened by the course of the public busi- 
ness, the exigencies of which now lead invariably to the 
assemblage of parliament in every year. 

II. The constituent parts of a parliament are the next 
objects of our inquiry. And these are, the sovereign sitting 
there in his royal political capacity, and the three estates 
of the realm ; the lords spiritual, the lords temporal (who 
sit, together with the sovereign, in one house), and the 
commons, who sit by themselves, in another. And the 
sovereign and these three estates together, form the great 
corporation or body politic of the kingdom {u ) ; of which 
the sovereign is said to be caput, principium, et finis. For 
upon their coming together, the sovereign meets them, 
either in person or by representation ; without which there 
can be no beginning of a parliament ; and the crown also 
has alone the power of dissolving them {x ) . 

It is highly necessary for preserving the balance of the 
constitution, that the executive power should be a branch, 
though not the whole, of the legislative. The total union 
of them, we have seen, would be productive of tyranny; the 
total disjunction of them would in the end produce the 
same effects, by causing that imion against which it seems to 

(<) 6 & 7 W. & M. 0 . 2, s. 2. Hale, of Pari. 1. 

(w) 4 Inst, 1, 2 ; stat, 1 Eliz. c. 3 ; W 4 Inst, 6. 
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[provide. The legislative would soon become tyrannical, by 
m airing continual enoToaohments, and gradually assuming 
to itself the rights of the executive power. Thus the long 
parliament of Charles the first, while it acted in a constitu- 
tional manner with the royal concurrence, redressed many 
heavy grievances, and established many salutary laws. 
But when the two houses assumed the power of legisla- 
tion, in exclusion of the royal authority, they soon after 
assumed likewise the reins of administration ; and, in con- 
sequence of these united powers, overturned both church 
and state, and established a worse oppression than any 
they pretended to remedy. To hinder therefore any such 
encroachments, the sovereign is himself a part of the par- 
liament : and, as this is the reason of his being so, there- 
fore the share of legislation, which the constitution has 
placed in the crown, very properly consists in the power of 
rejecting rather than resolving; this being sufficient to 
answer the end proposed. For we may apply to the royal 
negative, in this instance, what Cicero observes of the 
negative of the Roman tribunes, that the crown has not 
any power of doing wrong, but merely of preventing 
wrong from being done (y). The crown cannot begin of 
itself any alterations in the present established laws; but it 
may approve or disapprove of the alterations suggested and 
consented to by the two houses. The legislative therefore 
cannot abridge the executive power of any rights which it 
now has by law, without its own consent ; since the law 
must perpetually stand as it now does, unless all the powers 
will agree to alter it : and herein indeed consists the true 
excellence of the English government, that all the parts of 
it form a mutual check upon each other. In the legislature, 
the people are a check upon the nobility, and the nobility 
a check upon the people, by the mutual privilege of reject- . 
ing what the other has resolved ; while the sovereign is a 
check upon both, which preserves the executive power from 

{y) Sulla — iribunia plebis sud ademity auxilia ferendi reliquitj^^ 

lege wjurice fadendee potestatefn De Leg. 3, 9. 
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[encToaohinents. And this very executive power is again 
(dieoked and kept within due bounds by the two bouses, 
through the privilege they have of inquiring into, im- 
peaching, and punishing the conduct (not, indeed, of the 
sovereign, which would destroy his constitutional indepen- 
dence ; hut, what is more beneficial to the public) of his 
evil and pernicious counsellors (s). Thus, every branch of 
our civil polity supports and is supported, regulates and is 
regulated, by the rest ; for the two houses naturally draw- 
ing in two directions of opposite interest, and the pre- 
rogative in another still different from them both, they 
mutually keep each other from exceeding their proper 
limits ; while the whole is prevented from separation and 
artificially connected together by the mixed nature of the 
crown, which is a part of the legislature, and the sole exe- 
cutive magistrate. Like three distinct powers in mechanics, 
they jointly impel the machine of government in a direc- 
tion different from what either, actiag by itself, would 
have done ; but at the same time in a direction partaking 
of each, and formed out of all; a direction which con- 
stitutes the true line of the liberty and happmess of the 
community.] 

Let us now consider these constituent parts of the 
sovereign power, or parliament, each in a separate view. 
The king’s (or queen’s) majesty will be the subject of the 
next, and many subsequent chapters, to which we must at 
present merely refer. 

The next in order are the “ spiritual lords.” These con- 
sist of the Archbishops of Canterbury and York ; of the 
Bishops of London, Durham, and Winchester, and of 
twenty-one other bishops (a ) . [And they hold, or are sup- 

(z) See etat. 12 Car. 2, c. 30. and Man). But since Blackstone’s 

(a) Only the two archbishops and time several other new bishoprics 
twenty -four of the bishops have have been established. On a va- 
seats in the house of lords. And cancy occurring in any see other 
in the time of Blackstone these than those mentioned in the text, 
comprised the whole number of which entitles the holder to a seat 
bishops (except the bishop of Sodor in parliament (for the bishopric of 



CHAP. I. — OF THE PARLIAMENT. 


331 


[posed to hold, certain antient baronies under the crown ; 
for Williain the Conqueror thought proper to change the 
spiritual tenure of frank-almoign, or free alms, under which 
the bishops held their lands during the Saxon government, 
into the feudal or Norman tenure by barony ; which sub- 
jected their estates to all civil charges and assessments from 
which they were before exempt (A) . And in right of suc- 
cession to those baronies, which were unalienable from their 
respective dignities, the bishops were allowed seats in the 
house of lords (c). The lords spiritual are, in the eye of 
the law, a distinct estate from the lords temporal, and are 
so distinguished in many of our acts of parliament ; yet in 


Sodor and Man does not), a writ of 
summons issues to that bishop of a 
see in England who having been 
longest appointed bishop of a see 
therein, has not previously become 
entitled to such writ. As to the 
bishopric ol Manchester y see 10& 11 
Viet. c. 108 ; 13 & 14 Viet. c. 41 ; 
23 & 24 Viet. c. 69 ; of ^t, AlhanSy 
38 & 39 Viet. c. 34; of TrurOy 39 &40 
Viet. c. 64 (and see Truro Chapter 
Act, 1878, 41 & 42 Viet. c. 44). See 
also The Bishoprics Act, 1878 (41 
& 42 Viet. c. 68), providing for the 
foundation of additional bishoprics 
at Liverpooly KeivcastUy Southwelly 
and Wakefieldy as soon as the neces- 
sary funds are forthcoming for 
their respective endowments; and 
under this Act a bishopric of Liver ^ 
pool and one for NcxccaHtU have been 
already established. 

It may here be noticed that after 
the union with Ireland in the year 
1801, there also sat and voted in 
the house of lords, as representa- 
tives of the Irish Church, the Arch- 
bishop of Dublin (or of Armagh 
alternately) and three Irish bishops. 
But it formed one of the enact- 
ments of the Irish Church Act, 


1869, that after the Ist January, 
1871, no archbishop or bishop of 
the church of Ireland (dis-esta- 
blished by that Act and separated 
from the church of England) should 
be summoned to or be qualified to 
sit in the house of lords. (32 & 33 
Viet. c. 42, s. 13.) We may further 
observe, that at one time of our 
history there were also comprised 
among the ‘‘ spiritual lords 
twenty-seven mitred abbots and 
two priors, and that this continued 
till the dissolution of the monas- 
teries by Hen. 8. (See Co. Litt. 
97 ; Sold. Tit. Hon. 2, 6, 27.) 

(/^) Gilb. Hist. Exch. 66 ; Spelm. 
W. I. 291. 

(c) On this subject, see Co. Litt. 
by Harg. 134 b, n. (1) ; Hallam’s 
Hist. Mid. Ages, vol. iii. pp. 6 — 8, 
7th edition. Notwithstanding the 
baronies here mentioned, the pre- 
lates do not strictly rank, accord- 
ing to the prevalent opinion, as 
peers of the realm. They have a 
right, however, in common vrith 
the temporal lords, to the appel- 
lation of ‘Uords of parliament.” 
(See Staunford, P, 0. 168 ; 1 Bl. 
Com. p, 167.) 
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[practice, they are usually blended together under the one 
name of “the lords;” they intermix in their votes ; and the 
majority of such intermixture hinds both estates. And 
from this want of a separate assembly and separate nega- 
tive of the prelates, some writers have argued very cogently, 
that the lords temporal and spiritual are now, in reality, 
only one estate (d) ; which is unquestionably true in every 
effectual sense, though the antient distinction between 
them still nominally continues. For if a bill should pass 
their house, there is no doubt of its validity, though every 
lord spiritual should vote against it ; of which Selden (e) 
and Sir Edward Coke give many instances (/) : as, on the 
other hand, it would presumably be good, if the lords 
temporal present were inferior to the bishops in number, 
and every one of those temporal lords gave his vote to 
reject the bill. Though Sir Edward Coke seems to doubt 
whether this would not be an ordinance, rather than an 
Act, of parliament (^).] 

The “ lords temporal ” consist exclusively of peers, — or, 
as they may be otherwise described, persons of the rank of 
nobility, by whatever title of nobility distinguished, dukes, 
marquesses, earls, viscounts, or barons ; of which dignities 
we shall speak more hereafter. These for the most part sit 
in their own right, but a certain number of them sit in a 
representative capacity. Those of them who so sit, are 
they who, under the Acts of Union with Scotland and 
Ireland (/i), are elected to represent in the house of lords 


(^) Whitelock on Parliam. c. 72 ; 
Warbnrt. Alliance, b. ii. c. 3 ; and 
see Dyer, 60. 

(e) Baronage, p. 1, c. 6. The 
Act of Uniformity, 1 Eliz. c. 2, 
was passed with the dissent of all 
the bishops, (Gibs. Codex, 286,) 
and therefore the style of lords 
spiritual is omitted throughout the 
whole. 

(/) 2 Inst. 685 — 687. See Keilw, 
184, where it is holden by the 


judges, 7 Hen. 8, that the king 
may hold a parliament without 
any spiritual lords. This was also 
exemplified in fact, in the two first 
parliaments of Charles the second ; 
wherein no bishops were summoned, 
until after the repeal of the statute 
16 Car. 1, 0 . 27, by the statute 
13 Car. 2, stat. 1, c, 2. 

(y) 4 Inst. 25, 

Vide sup. vol. i. pp. 88, 97. 
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the body of the Scottish and Irish nobility respectively (*). 
The Scottish representative peers are sixteen in number, 
and the Irish twenty-eight (/c) : and the former are elected 
for one parliament only ; but the Irish, for life ; and these 
last, therefore, hold their seats in parliament on the same 
tenure as the peers of England. [The aggregate number 
of the lords temporal for the time being is indefinite, and 
may be increased at will by the power of the Crown (/) : 
and, in the reign of Queen Anne, there was an instance of 
creating no less than twelve together ; in contemplation of 
which, in the reign of King Q-eorge the first, a bill passed 
the house of lords, and was countenanced by the then 
ministry, for limiting the number of the peerage. This 


(t) The dignity of peerage is to 
be considered not merely as a title 
to a seat in parliament, but as a 
rank in the community ; a view of 
it which we shall have occasion 
to take at large in a subsequent 
chapter (chap, ix.) When so con- 
sidered, the existing dignities ad- 
mit of the following distribution: — 
They are, first, such as in their 
creation were peerages of England ; 
secondly, such as were peerages 
of the united kingdom of Groat 
Britain ; tliirdly, such as were 
peerages of the united kingdom of 
Great Britain and Ireland; fourthly, 
such as were peerages of Scotland; 
fifthly, such as were peerages of 
Ireland: — the dates of the first 
class being antecedent to the union 
with Scotland in 1707; of the second 
class being subsequent to that event 
and antecedent to the imion with 
Ireland in 1801 ; of the third class 
being subsequent to the union last 
mentioned ; of the fourth class 
being antecedent to the union with 
Scotland ; of the fifth class being 
either antecedent to the union with 


Ireland, or subsequent; several 
Irish peerages having boon created 
since that event, under a power for 
creating such peerages contained 
in the articles of the Irish union. 
The three first classes of peerages 
all confer seats in the House of 
Lords ; the fourth and fifth a right 
to elect representatives who aro 
to have seats therein. 

(k) As to the manner of proceed- 
ing in the election of the sixteen 
Scottish peers, see 6 Ann. c. 11; 
2 & 3 Wm. 4, c. 03 ; 10 & 11 Viet, 
c. 52; 14 & 15 Viet. c. 87. And 
as to the election of the Iri^ 
peers, see 39 & 40 Goo. 3, c. 67, 
and 20 & 21 Viet. c. 33. 

(?) In the 1st page of the 4th 
Institute, Lord Coke tells us that 
the number of temporal peers when 
he was then writing was 106. # In 
an article in the Quarterly Beview 
for January, 1858, it is stated that 
the peerages of the United Kingdom 
amounted (in that year) to 466 in 
number: and that there were, also, 
183 Scotch and Irish peerages not 
of the United Kingdom. 
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[was thought by some, to promise a great aequisition to the 
ooustitution hy restrainmg the prerogative from gaining 
the ascendant in that august assembly, by pouring in at 
pleasure an unlimited number of new created lords. But 
the bill was ill-relished, and miscarried in the house of 
commons, whose leading members were then desirous to 
keep the avenues to the other house as open and easy as 
possible. 

The distinction of rank and honours is necessaiy in every 
well-governed state : in order to reward such as are eminent 
for their services to the public, in a manner the most de- 
sirable to individuals, and yet without burden to the com- 
munity : exciting thereby an ambitious yet laudable ardour 
and generous emulation in others. And emulation, or 
virtuous ambition, is a spring of action, which, however 
dangerous or invidious in a mere republic or under a 
despotic sway, will certainly be attended with good effects 
under a free monarchy: where, without destroying its 
existence, its excesses may be continually restrained by that 
superior power from which all honour is derived. Such a 
spirit, when nationally diffused, gives life and vigour to the 
community ; it sets all the wheels of government in motion; 
which, under a wise regulator, may be directed to any 
beneficial purpose ; and thereby every individual may be 
made subservient to the public good, while he principally 
means to promote his own particular views. A body of 
nobility is also more peculiarly necessary in our mixed and 
compounded constitution, in order to support the rights of 
both the crown and the people, by forming a barrier to 
withstand the encroachments of both. It creates and pre- 
serves that gradual scale of dignity which proceeds from 
the peasant to the prince; rising like a pyramid from a 
broad foundation, and diminishing to a point as it rises. 
It is this ascending and contracting proportion that adds 
stability to any government; for when the departure is 
sudden from one extreme to another, we may pronounce 
that state to be precarious. The nobility, while thus in 
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[a general point of view essential to the struotnre of the 
constitution, are of the more particular importance, as 
forming the immediate support of the throne. Accord- 
ingly, when, in the time of the Great Bebellion, the com- 
mons had determined to extirpate monarchy, they also 
voted the house of lords to he useless and dangerous. 
And since titles of nobility are thus expedient to the state, 
it is also expedient that their owners should form an in- 
dependent and separate branch of the legislature. If they 
were oonfoimded with the mass of the people, and like them 
had only a vote in electing representatives, their privileges 
would soon be borne down and overwhelmed by the popular 
torrent, which would effectually level all distinctions. It 
is therefore liighly necessary that the body of nobles should 
have a distinct assembly, distinct deliberations, and distinct 
powers from the commons. 

The commons, who form the remaining branch of the 
parliament, consist of the representatives of the nation at 
large (exclusive of the peerage), elected by the means that 
we shall have occasion to explain in the course of this 
chapter. In a free state every man, who is supposed a 
free agent, ought to be in some measure his own governor ; 
and therefore a branch at least of the legislative power 
should reside in the whole body of the people. And this 
power, when the territories of the state are small and its 
citizens easily known, may be exercised by the people in 
their aggregate or collective capacity, as was ordained in 
the petty republics of Greece, and the first rudiments of 
the Homan state. But this will be highly inconvenient 
when the public territory is extended to any considerable 
degree, and the number of citizens is increased. Thus 
when, after the social war, all the burghers of Italy were 
admitted free citizens of Borne, and each had a vote in the 
public assemblies, it became impossible to distinguish the 
spurious from the real voter, and from that time all elec- 
tions and popular deliberations grew tumultuous and 
disorderly; which paved the way for Marius and Sylla, 
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[Pompey and Csssar, to trample • on the liberties of their 
country, and at last to dissolve the commonwealth. In so 
large a state as ours, it is therefore very wisely contrived 
that the people should do that, which it is impracticable 
to perform in person, by their representatives, who are 
chosen by a number of minute and separate districts, 
wherein all the voters are, or easily may be, distinguished.]] 
Accordingly the counties (w) are represented in our parlia- 
ment by those members who are technically called knights 
of shires (w), and the cities and boroughs by those who are, 
in like manner, termed citizens and burgesses (a). The 
universities, also, of Oxford, Cambridge, and London, are 
represented by persons chosen by their respective gradu- 
ates (p). The collective number of English and "Welsh 

(»*) “ The counties are therefore Cambridgeshire, Dorset, Hereford- 
represented by knights, elected shire, Herts, and Oxfordshire, each 
by the proprietors of lands : tho of which is represented by three 
cities and boroughs are repre- members. 

sented by citizens and burgesses, (o) Of the cities and boroughs, 
“ chosen by tho mercantile part or London returns four members; 
“ supposed trading interest of the Manchester, Liverpool, Birming- 
nation.” (1 Bl. Com. p. 159.) ham and Leeds respectively throe; 
(«) Of tho English and Welsh most of the others two, and the re- 
counties, Yorkshire returns ten maindor one. See 2 & 3 Will. 4, 

members; Lancashire, eight mem- c. 45, s. 8, and Sched. E. ; 30 & 31 

hers— nine counties, six members Viet. c. 102, s. 18. By the Act last 

each, and sixteen of the others, four mentioned (ss. 9, 10) , at a contested 

members each ; viz. two for each election for any borough returning 

division ;— each division being con- three members, no person may vote 

sidered as a separate county for all for more than two candidates ; or 

electoral purposes. The number of in the city of London, for more 

members for each of tho remaining than three. In fFaks, the right of 

counties (including tho Isle of election for some of the principal 

Wight, which ranks, for electoral towns or boroughs represented is 

purposes, as a separate county), shared by other boroughs, which 

is three, two, or one respectively. are called “contributory boroughs.” 

By 30 & 31 Viet. c. 102, s. 9, it was (See 31 & 32 Viet. c. 68, s. 16.) 

enacted that in a contested election ( pj The four Universities of 
for a county returning three mem- Scotland, and that of Dublin, are 
bers, no person shall vote for more also duly represented in the united 
than two candidates. This provi- House of Commons, 
sion applies to Berksliire, Bucks, 
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representatives is (at present) 491 {q), of Scottish 60, of Irish 
105, in all 656 (r). [And every member, though chosen 
by one particular district, •when elected and returned, serves 
for the whole realm : for the end of his coming thither is 
not particular, hut general ; not barely to advantage his 
constituents, hut the commonwealth ; to advise the crown 
(as appears from the writ of summons) “ dc communi con- 
silio super negotiis quibusdam arduis et urgentibus, regenij 
statuniy defensioncm regni Anglim et ecclesice Anglieance con- 
cernentibus^’ (s) . And therefore he is not bound to consult 
■with, or take the advice of, his constituents upon any 
particular point, unless he himself thinks proper and 
prudent so to do. 

These are the several parts of a parliament : the king, 
the lords spiritual and temporal, and the commons : parts, 
of which each is so necessary that the consent of all three 
is required to make any new law that shall bind the 
subject. Whatever is enacted for law, by one, or by two 
only, of the three, is no statute ; and to it no regard is due, 
unless in matters relating to their own privileges. For 
though, in the time of the Great Rebellion, the commons 
once passed a vote(^), “that whatever is enacted or de- 
“ dared for law by the commons in parliament assembled, 
“ hath the force of law ; and all the people of this nation 
“ are concluded thereby, although the consent and concur- 
“ rence of the king or house of peers be not had thereto 
— ^yet, when the constitution was restored in all its forms. 


In the time of Lord Coke, the 
number was 403 (4 Inst. 1). 

(r) By 7 & 8 Viet. c. 63, and 
15 &: 16 Viet. c. 9, the boroughs 
of Sudbury and St. Albans were 
wholly disfranchised for bribery. 
By 30 & 31 Viet. c. 102 (amended 
in this particular by 31 & 32 Viet. 
0. 6), the same punishment for the 
same cause was inflicted on the 
boroughs of Totnes, Eeigate, Gretit 
Yarmouth, and Lancaster ; and 

VOL. II. 


by 33 & 34 Viet, c. 21, on the 
boroughs of Bridgwater and Bever- 
ley. As to the city of Norwichy 
see 39 & 40 Viet. e. 72. As to 
Boston, Canterbury, Chester, Glou- 
cester, Macclesfield, Oxford, and 
Sandwich, see the Corrupt Practices 
(Suspension of Elections) Act, 1882 
(45 & 46 Viet. c. 68). 

(s) 4 Inst. 14. 

(0 4th Jan, 1648. 
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[it was partioulaxly enacted by stsCtute 13 Car. II. st. 1, o. 1, 
tbat if any person should maliciously or advisedly affirm 
that both or either of the houses of parliament have any 
legislative authority without the king, such persons should 
incur all the penalties of a prmmunire ; that is, the for- 
feiture of lands and goods, imprisonment, and loss of all 
civil rights («). 


III. We are next to examine the laws and customs 
relating to parliament, thus united together and considered 
as one aggregate body. ^ ^ 

The power and jurisdiction of parliament, says Sir 
Edward Coke, is so transcendant and absolute, that it 
cannot bo confined, either for causes or persons, within any 
bounds (a?) . And of this high court, he adds, it may be 
truly said, ‘‘si antiquitatem species^ est vettisUssima ; si dig- 
nitatem, est honoratissima ; sijnrisdietionem, est capacissima” 
It hath sovereign and uncontrollable authority in the 
making, confirming, enlarging, restraining, abrogating, 
repealing, reviving and expounding of laws concerning 
matters of all possible denominations, ecclesiastical or tem- 
poral, civil, military, maritime, or criminal ; this being the 
place where that absolute despotic power, which must in all 
governments reside somewhere, is intrusted by the consti- 
tution of these kingdoms. ‘All mischiefs and grievances, 
operations and remedies, that transcend the ordinary course 
of the laws, are within the reach of this extraordinary tri- 
bunal. It can regulate or new model the succession to the 
crown ; as was done in the reigns of Henry the eighth and 
William the third. It can alter the established religion of 
the land; as was done in a variety of instances, in the 
reigns of king Henry the eighth and his three* children. 
It can change and create afresh even the constitution of 
the kingdom and of parliaments themselves; as was done 
by the acts of Union, and the several statutes for triennial 
and septennial elections. It can, in short, do everything 
that is not naturally impossible ; and therefore some have 


Vide post, bk. vi. 


{x) 4 Inst. 36. 
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[not scrupled to call its power, hj a figure ratter too told, 
tte omnipotence of parliament. True it is, that what the 
parliament doth, no authority upon earth can undo: so 
that it is a matter most essential to the liberties of ttia 
kingdom, that such members be delegated to this impor- 
tant trust as are most eminent for their probity, their 
fortitude, and their knowledge; for it was a known 
apophthegm of the great lord treasurer Burleigh, “that 
England could never be ruined but by a parliament;” 
and, as Sir Matthew Hale observes, “this being the 
“highest and greatest court, over which none other can 
“have jurisdiction in the kingdom, if by any means a 
“ misgovemment should any way fall upon it, the sub- 
“jects of this kingdom are left without all manner of 
“remedy” (y). To the same purpose the president Mon- 
tesquieu, though it is to be hoped too hastily, presages 
that as Borne, Sparta and Carthage have lost their liberty, 
and perished, so the constitution of England will in time 
lose its liberty, and will perish ; it will perish, whenever 
the legislative power shall become more corrupt than the 
executive (s). 

It must be owned that Mr. Locke and other theoretical 
writers have held, that “ there remains still inherent in the 
“ people a supreme power to remove or alter the legislative, 
“when they find the legislative act contrary to the trust 
“reposed in them; for, when such trust is abused, it is 
“ thereby forfeited, and devolves to those who gave it” (a). 
But however just this conclusion may be in theory, we 
cannot practically adopt it, nor take any legal steps 
for carrjdng it into execution, under any dispensation 
of government at present actually existing. For this 
devolution of power to the people at large, includes in it 
a dissolution of the whole form of government established 
by that people ; reduces all the members to their original 
state of equality ; and by annihilating the sovereign power, 

(y) Of Parliaments, 49. (z) Sp. L. 11, 6. 

(fl) On Gov. p. 2, SB. 149, 227. ' 

z 2 
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[repeals all positive laws wliatsoever before enacted. No 
human laws will therefore suppose a case, which at once 
must destroy aU law, and compel men to build afresh upon 
a new foundation; nor will they make provision for so 
desperate an event as must render all legal provisions 
ineffectual. So long, therefore, as the English constitution 
lasts, we may venture to affirm that the power of par- 
liament is absolute and without control. 

In order to prevent the mischiefs that might arise, by 
placing this extensive authority in hands that are either 
incapable, or else improper, to manage it, it is part of the 
custom and law of parliament, that no one shall sit or vote 
in either house, unless he be twenty-one years of age (i) . 
This is also expressly declared by statute 7 & 8 Will. III. 
c. 25, with regard to members of the house of commons ; 
doubts having arisen, from some contradictory adjudica- 
tions, whether or no a minor was incapable of sitting in 
that house (c) . It was also enacted by statutes 30 Oar. II. 
st. 2, and 1 Geo. I. st. 2, c. 13, that no member should 
vote or sit in either house till he had in its presence taken 
the several oaths of allegiance, of supremacy, and of 
abjuration.] However, in place of these, a single oath 
was provided by 29 & 30 Yict. c. 19 (the Parliamentary 
Oaths Act, 1866), to be used by every member of either 
house on taking his seat — the words of which (as again 
resettled by 31 & 32 Viet. c. 72) have been now framed 
so as to suit all members, whether they belong or do 
not belong to the Church of England (d). And it has 
also been provided that members who (as being Quakers, 
Moravians or Separatists) are permitted by law to affirm 
instead of taking an oath, are to make and subscribe their 
“affirmation” on taking their seat in the same form as 
other members of the house, with the substitution only 
of words making it an affirmation and not an oath {e ) ; 

{h) Whitelook, c. 60 ; 4 Inst. 37. willte found post, p. 405, n. {jt/), 

{e) Com. Joum. 16 Dec. 1690. {e) See 29 & 30 Viet. c. 19, s. 4 ; 

[d) The form of the present oath 31 & 32 Viet. c. 72, s. 11. A 
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but this relaxation does not extend to openly professed 
Atheists (/) . It is also to be remarked with regard to 
aliens, that unless naturalized they are, by the law of par- 
liament, incapable to serve therein {g ) ; and, indeed, it was 
enacted, by statute 12 & 13 Will. III. c. 2, that no person 
born out of the united kingdom or the dominions there- 
unto belonging, even though he was naturalized or made 
a denizen (except he was bom of English parents), should 
be capable of being a member of either house of parlia- 
ment (A). It is also law that [if any person be made a 
peer by the crown, or elected to serve in the house of 
commons by the people, yet the respective houses upon 
complaint of any crime in such person, and proof thereof, 
may adjudge him disabled and incapable to sit as a 
member ; and this, by the custom of parliament (i) . 

For, as every court of justice hath laws and customs 
for its direction, so the high court of parliament hath also 


general permission to afiEirm instead 
of using the words applicable to 
an oai/iy was given to Quakers and 
Moravians by 3 & 4 Will. 4, c. 49, 
and to Separatists by 3 & 4 Will. 4, 
e. 82 ; a statute which describes 
these last as ‘‘a class or sect of 
Dissenters, who from conscientious 
scruples refuse to take an oath in 
courts of justice and other places 
and by 1 & 2 Viet. c. 77, the same 
indulgence was extended to those 
who have been Quakers and Mora-, 
vians, and still retain conscientious 
objections to taking an oath. And 
with respect to giving evidence in 
courts of justice, still further con- 
cessions have been made to such 
scruples, as will be explained here- 
after in the proper place (vide post, 
bks. v. and vi. 

(/) See Mr. Bradlaugh’s case, 
1881—82. 

1 Com, Joum, 10 Mar. 1623. 


(//) It is, however, to be ob- 
served that this provision is stated 
by the editors of the ‘ ‘ Kevisod 
Statutes ” (vol. ii. p. 9G) to have 
been “ virtually repealed’* by the 
7th so(jtion of the Naturalization 
Act, 1870 (33 & 34 Viet. c. 14), 
whereby it is enacted, that an alien 
to whom a certificate of naturali- 
zation is granted, ‘‘ shall, in the 
united kingdom, be entitled to all 
political and other rights, powers, 
and privileges, and bo subject to 
all obligations to which a natural- 
born British subject is entitled.’* 

(«) See Wliitelock of Pari, o, 
102; Lords’ Joum. 3 May, 1620; 
13 May, 1624; 26 May, 1725: Com. 
Joum. 14 Feb. 1580; 21 Jun. 1628; 
21 Jan., 9 Nov, 1640; 6 Mar. 1676 ; 
6 Mar. 1711; 3 Fob. 1769; 17 Feb. 
1769; 3 May, 1783 ; and vide post, 
p. 369, 
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[its ovrii peouliax law, called the feaj et comuetudo parluimenU ; 
a law which, Sir Edward Coke observes, is “ ah omnibus 
qudsrenda^ a multis ignorata, a paucis cognita^^ {J). It will 
not, therefore, he expected that we should enter into the 
examination of this law with any degree of minuteness, 
since, as the same learned author assures us, it is much 
better to be learned out of the rolls of parliament, and 
other records, and by precedents and continual experience, 
than can be expressed by any one man (k ) . It will be suffi- 
cient to observe, that the whole of the law and custom of 
parliament has its original from this one maxim, “that 
“ whatever matter arises concerning either house of parlia- 
“ ment ought to be examined, discussed and adjudged in 
“that house to which it relates, and not elsewhere” (/). 
Hence, for instance, the lords will not suffer the commons 
to interfere in settUng the election of a peer of Scotland ; 
the commons will not allow the lords to judge of the elec- 
tion of a burgess. But the maxims upon which it pro- 
ceeds, together with the methods of proceeding, rest en- 
tirely in the breast of the parliament itself. 

The privileges of parliament are also very considerable, 
and were principally established in order to protect its 
members, not only from being molested by their fellow 
subjects, but also and more especially from being oppressed 
by the power of the crown ini) . Their extent is nowhere 
clearly defined ; and accordingly we find, that when in the 
thirty-first year of Henry the sixth, the house of lords 
propounded a question to the judges concerning them, the 
chief justice, Sir John Eortescue, in the name of his 
brethren, declared “ that they ought not to make answer 
“ to that question ; for it hath not been used aforetime 
“ that the justices should in anywise determine the privi- 

(y) 1 Inst. 11. However, Holt, they will not apply themselves 

0. J., remarks (2 Ld. Baym, 1114) to imderstand it.’^ 

that, “As to what my Lord Coke (A) 4 Inst. 60, 

“ says, lex imrliammti est a multis {1) Ib. 15. 

r,’ that is only beoanse (m) 1 Bl. Com. 164. 
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[“ leges of tlie High Court of Parliament. For it is so 
“ high and mighty in its nature, that it may make law ; 
“and that which is law it may make no law; and the 
“ determination and knowledge of that privilege belongs 
“ to the lords of parliament, and not to the justices” (w).] 
A more manly tone, however, is perceptible in the doctrine 
of Lord Holt (delivered at a period when the principles of 
the constitution were better understood), “that the autho- 
“ rity of parliament is from the law, and as it is circum- 
“ scribed bylaw, so it may be exceeded; and if they do 
“ exceed those legal bounds and authority, their acts are 
“ wrongful and cannot be justified, any more than the acts 
“ of a private man ” (o). In strict conformity with which 
later and more satisfactory opinion, — in an action for an 
alleged violation of private right, wherein the defendant 
pleaded, that the act was done under the authority of an 
order of the house of commons, — the court hold that it 
was not precluded, on the ground of parliamentary privi- 
lege, from considering whether such authority constituted, 
in point of law, a sufficient justification of the act; nor 
from giving judgment in favour of the plaintiff, if it 
deemed the justification insufficient {p). 

[The more notorious privileges of the members of either 
house are as follows: First, privilege of speech, as to 
which it was declared by the statute 1 W. & M. sess. 2, c. 2, 
to be one of the liberties of the people, “ that the freedom 
“ of speech and debates and proceedings in parliament, 
“ ought not to be impeached or questioned in any court 
“ or place out of parliament.” And this freedom of speech 
is particularly demanded of the sovereign by the speaker 
of the house of commons, at the opening of every new 
parliament {q ) .] 


(m) Seld, Baron, part i. c. 4 ; 3 
Wils. 183 ; Burdett v. Abbott, 14 
East, 1 ; 4 Taunt. 401. 

(o) Salk. 606; 2 Ld. Raym. 
1114. 


{p) Stockdale v. Hansard, 0 Ad. 
& EU. 1 ; 11 Ad. & Ell. 263. See 
also Howard v. Gossett, 10 Q. B. 
369. 

(^) See May’s Laws of Farl. 
p. 64 (8tb edit.). 
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Secondly, privilege of person : for a peer (by virtue of 
bis dignity) is exempt from arrest in civil cases at all 
times (#•) ; and a member of the house of commons (by the 
privilege of parliament) is so exempt while the house is 
sitting, and also for such a period before the first meeting, 
and after the dissolution of a parliament, as may enable 
him conveniently to come to the house from and return to 
any part of the kingdom (s ) . [This immunity continues 
also for forty days after every prorogation, and for forty 
days before the next appointed meeting (t ) ; which is now 
in effect so long as the parliament subsists, it seldom being 
prorogued for more than fourscore days at a time. The 
only way, indeed, by which the courts could antiently take 
cognizance of this exemption was by writ of privilege in 
the nature of a supersedeas, to deliver the member out of 
custody when arrested in a civil suit (u ) . For when a 
letter was written by the Speaker to the judges to stay 
proceedings against a privileged person, they rejected it as 
contrary to their oath of oflSce (a?) . But after the statute 
12 & 13 Will. III. c. 3, had enacted, that no privileged 
person should be subject to arrest or imprisonment, it was 
held that such arrest was irregular al) initio^ and that the 
party might be discharged upon motion (y). It is to be 
observed, that there is no precedent of any such writ of 
privilege, but only in civil suits ; and that the statute of 
1 J ao. I. c. 13, and that of King William, (which remedied 
some inconveniences arising from privilege of parliament,) 
spoke only of civil actions. And therefore the claim of 
privilege was usually guarded with an exception as to in- 
dictable crimes (s) ; or, as it was frequently expressed, of 


(r) See 6 Eep. 62 ; 9 Hep. 49 a, 
68 a; 2 Hen. Bla. 272; Couche 
Lord Arundel, 3 East, 127 ; 1 Vent. 
298; Davis v. Lord Eendlesham, 7 
Taunt. 679 ; E. v. Bishop of St. 
Asaph, 1 Wils. 332. 

(«) Seo Cassidy i;. Steuart, 2 
Man. & Gr. 169. 


(^) 2 Lev. 72 ; Goudy Dun- 
combo, 1 Exch. 430. 

(«) Dy. 59 ; 4 Pryn. Brev. Pari. 
767 . 

(.r) Latch, 48 ; Noy, 83. 

\y) Str. 989; see Cassidy v. 
Steuart, 2 Scott, N. K. 432; et vide 
10 Geo. 3, c. 60, cited post, p. 346. 
( 2 ) Com. Joum. I7th Aug. 1641. 
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[treason, felony, and breach, (or surety) of the peace {a). 
And so fully was this ezception established, that instances 
are not wanting wherein privileged persons were convicted 
of misdemeanors, and committed, or prosecuted to out- 
lawry, even in the middle of a session (b ) ; which proceeding 
afterwards received the sanction and approbation of par- 
liament (c) , To which it may be added, that the case of 
writing and publishing seditious libels, was resolved by 
both houses not to be entitled to privilege (rf) ; and that 
the reasons upon which that resolution proceeded, extend 
equally to every indictable offence. Even in indictable 
cases, however, there belongs to the houses of parliament 
the right of receiving immediate information of the im- 
prisonment or detention of any member, with the reason 
for which he is detained (c) ; a practice which is recognized 
by several temporary statutes for suspending the Habeas 
Corpus Act (/) ; whereby it is provided that no member 
of either house shall be detained till the matter of which 
he stands suspected be first communicated to the house of 
which he is a member, and the consent of the house ob- 
tained for his commitment or detaining. But yet the 
usage has uniformly been, ever since the Bevolution, that 
the communication has been subsequent to the arrest ; and 
this usage has been adopted, as being in fact the only 
practicable one {g). 

There were formerly other privileges of parliament, pro- 
tecting the lands and goods of the members, and even their 
menial servants, not only from illegal violence, but also 
from seizure under the civil process of the courts of law. 
And even now to assault by violence a member of either 


[a) 4 Inst. 25 ; Com. Joum. 20th 
May, 1675. 

(^) Mich. 16th Edw. 4, inScacc. 
Ld. Raym. 1461. 

((?) Com. Journ. 16th May, 1726. 
(d) Ib. 24th Nov. ; Lords’ Joum. 
29th Nov. 1763, This was so held 
(a short time before the houses so 
resolved) by the judgment of Lord 


Camden and the Court of Common 
Pleas (2 Wils. 151), 

{e) Com. Joum. 20th Apr, 1762. 
(/) See particularly 17 Geo. 2, 
0 . 6 . 

(^) See Mr. Gray’s case, M. P. 
for Dublin, 1882, committed for 
contempt of court by Lawson, J. 
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[house, or his menial servants, is a high contempt of parlia- 
ment, and there punished with the utmost severity; and 
had likewise peculiar penalties annexed to it in the courts 
of law, by the statutes 5 Hen. IV. c. 6, and 11 Hen. VI. 
0 . 11. J But aU parliamentary exemptions from liability 
to civil process, save only as to the freedom of the person 
of the member himself, are now at an end ; having been 
first restrained, and at length totally abolished, by the 
legislature. For by 10 Geo. HI. c. 50, it was enacted, 
that any action might be brought against a member of 
either house, or against his servants, or against any other 
person entitled to privilege of parliament ; and that none 
such, nor any process, or proceeding thereupon, should be 
impeached, stayed or delayed by pretence of privilege, — 
except that the person of a member should not thereby be 
subjected to any arrest or imprisonment (//). 

In addition to these privileges of speech and of person 
belonging to the two houses of parliament, we may remark, 
that their right freely to publish their own reports, papers, 
votes, and other proceedings, is specially protected by 
statute. For it was provided by 3 & 4 Viet. c. 9, that one 
who is sued or prosecuted on account of the publication of 
such matters by authority of either house, may have the 
proceedings against him stayed, and all process therein 
superseded, on production to the court of a proper certifi- 
cate to that effect ; and that no person shall be liable to 
any civil or criminal proceeding for printing extracts or 
abstracts of parliamentary documents, provided he do so 
bond fide and without malice (*). 

It is moreover clearly settled, that in any case in which 
the privileges of either house of parliament have been 
violated, it has power to commit to prison the person 
guilty of such contempt {k ) ; and also, by its order, to set 

{h) And see tlie previous statutes, on application to the court under 
12 & 13 Will. 3, c. 3 ; 2 & 3 Anne, this statute, 
c. 18 ; 11 Geo, 2, c. 24. (A;) See Burdett r, Abbott, 14 

{%) See Stockdale v, Hansard, Bast, 168 ; Stockdale v. Hansard, 
11 Ad. & El. 297, as to the practice 9 Ad. & El. 1 ; 11 Ad. & El, 263- 
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at liberty any one wbo, in breaob of its privileges, has 
been arrested in respect of any act by him done in his 
oapadty of member of parliament (/). 

These are the general heads of the laws and customs 
relating to parliament, considered as one aggregate body. 
We will next proceed to — 

lY. The laws and customs relating to the house of lords 
in particular, which will, however, tahe up but little of our 
time. 

[One very antient privilege, (only worth mentioning as 
illustrative of a former era,) is that declared by the Charter 
of the Forest (m), confirmed in parliament in the ninth 
year of Henry the third : viz. that every lord spiritual or 
temporal summoned to parliament, and passing through 
the king’s forests, may, both in going and returning, kill 
one or two of the king’s deer without warrant : in view of 
the forester, if he be present, or on blowing a horn, if he 
be absent ; that he may not seem to take the king’s venison 
by stealth.] 

In the next place the peers have a right to be attended 
by the judges (and also by certain of her Majesty’s coun- 
sel) for the greater dignity of their proceedings. And in 
the exercise of their appellate jurisdiction, it has often been 
their practice to request the opinion of the judges, in point 
of law, upon the question which is before them for their 
determination («). [The secretaries of state, with the at- 
torney and solicitor-general, were also used to attend the 
house of peers, and have to this day (together with the 
judges and other persons above mentioned) their regular 
writs of summons issued out at the beginning of every 
parliament, ad tractandum et consilium impendendum, though 
not ad conscntiendum (o) ; but whenever of late years they 

(7) 1 Jac. 1, c. 13. Sco Burdett (») As to this appellate jurisdio- 
V. Abbott, 14 East, 143 ; and the tion of the House of Lords, vide 
oases of breaoh of privilege enuine- sup. vol. i. p. 6. 
rated, Stockdale v. Hansard, 9 Ad. (o) Stat. 31 Hen. 8, o. 10 ; Smith’s 
& El. 12, note (d). Commonw. b. 2, c. 3 ; Moor. 661 ; 

(m) C. 11. 4 Inst. 4 ; Hale of Pari. 140. 
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[have been members of the house of commons (^), their 
attendance on the lords hath fallen into disuse {q). 

Another privilege is that every peer, by licence obtained 
from the Crown, may make another lord of parliament his 
proxy (r), to vote for him in his absence (s). A privilege 
which a member of the other house can by no means have, 
as he is himself but a prosy for a multitude of other 
people {t). 

Each peer has also a right, by leave of the house, when 
a vote passes contrary to his sentiments, to enter his dis- 
sent on the journals of the house, with the reasons for such 
dissent; which is usually styled hisjuroi^^s^ (w). 

All bills, likewise, that may in their consequences any 
way affect the rights of the peerage, are by the custom of 
parliament to have their first rise and beginning in the 
house of peers, and to suffer no changes or amendments in 
the house of commons; which has, however, the power of 
rejecting them altogether. 

There are also certain statutes which are peculiarly re- 
lative to the house of lords. Thus the 6 Ann. cc. 11 and 
78 {x), regulate the election of the sixteen representative 
peers of North Britain, in consequence of the twenty- 

{p) See Com. Joum. 11th April, only be a proxy for a siiiritual lord, 
1614; 8th Feb. 1620; 10th Feb. and a temporal lord for a temporal, 
1625 ; 4 Inst. 48. And it is to be noticed that, by an 

[q) On account of this attendance order of March, 1868, the House of 
there are several resolutions before Lords suspended the use of proxies 
the Kestoration, declaring the at- on divisions. As to proxies, see 
tomey-genoral incapable of sitting also Com. Dig. Pari. D. 19; 4 
among the commons. SirHeneage Inst. 12; 1 Woodd. 41. 

Finch, member for the university of (5) Seld. Baronage, p, 1, c, 1. 

Oxford, afterwards Lord Netting- {t) 4 Inst. 12. 
ham and chancellor, was the first (m) Lord Clarendon relates, that 
attorney-general who enjoyed that the first instances of protests with 
privilege. (Sim. 28.) reasons, in England, were in 1641, 

(r) If a peer, after appointing a before which time they usually only 

proxy, appears personally in parlia- set down their names as dissentient 

ment, his proxy is thereby revoked to a vote. (1 Ld. Moimtm. 402.) 
and annulled. (4 Inst. 13.) By the {x) This Act has been amended 
orders of the house, no proxy shall by 10 11 Viet. c. 52 ; 14 & 15 

voteuponaquestionof guilty or not Viet, c, 87 *; and 15 & 16 Viet, 
guilty ; and a spiritual lord shall c. 35. See also 2 & 3 Will. 4, c. 63. 
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[second and twenty-third articles of the Union, — prescribe 
the oaths which are to be taken hy the electors ; direct 
the mode of balloting; prohibit the peers electing from 
being attended in an unusual manner: and expressly 
provide that no other matter shall he treated of in that 
assembly save only the election, on pain of 'incurring a 
pmmmire^ Provisions are also made by 39 & 40 Geo. III. 
c. 67, and 20 & 21 Yict. c. 33, as to the manner of 
electing the Irish representative peers. And we may also 
notice that by 34 & 35 Yict. c. 50, it has been enacted, 
that every peer who shall become hanh'upt shall be dis- 
qualified from sitting or voting in the house of lords, until 
his bankruptcy shall have been determined as in that Act 
mentioned (y). 

Y. [The peculiar laws and customs of the house of com- 
mons, relate principally to the raising of taxes, and the 
election of members to serve in parliament (s) . 

First, with regard to taxes : it is the antient indisputable 
privilege and right of the house of commons, that all 
grants of subsidies or parliamentary aids do begin in their 
house, and are first bestowed by them (a) ; although their 
grants are not effectual to all intents and purposes, until 
they have the assent of the other two branches of the legis- 
lature. The general reason given for this exclusive privi- 
lege of the house of commons is, that the supplies are raised 
upon the body of the people : and therefore it is proper 
that they alone should have the right of taxing themselves, 
through their representatives in that house. This reason 
would be unanswerable if the commons taxed none but 
themselves ; but it is notorious that a very large share of 

[y) 34 & 35 Viet. c. 60, s. 4, As 62 Geo. 3, c. 11 ; 2 & 3 Will. 4, 

to bankrupt peers, see also Duke o. 105 ; 4 & 6 Will, 4, o. 70; 9 & 10 

of Newcastle v, Morris, Law Rep., Viet, c. 77; 12 & 13 Viet. o. 72 ; 

4 H. of L. Ca. 661. 18 & 19 Viot. c. 84 ; 19 & 20 Viet. 

(z) The offices of the house of c. 1. 
commons, and the salaries of the {a) 4 Inst. 29. 
different officers, arc regulated by 
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[property is in the possession of the house of lords ; that 
this property is equally taxable and taxed as the property 
of the commons : and therefore the commons not being 
the sole persons taxed, this cannot be the reason of their 
having the sole right of raising and modelling the supply. 
The true reason, arising from the spirit of our constitution, 
seems to be this : The lords being a permanent hereditary 
body, created at pleasure by the sovereign, are supposed 
more liable to be influenced by the crown, — and when once 
influenced, to continue so, — than the commons, who are a 
temporary elective body, freely nominated by the people. 
It would therefore be extremely dangerous to give the 
lords any power of framing new taxes for the subject; 
it is sufficient that they have a power of rejecting, if they 
think the commons too lavish or improvident in their 
grants. And so reasonably jealous are the commons of 
this valuable privilege, that they will not permit the least 
alteration or amendment to be made by the lords in the 
mode of taxing the people by a money bp : under which 
appellation are included all bills by which money is di- 
rected to be raised upon the subject, for any purpose or in 
any shape whatsoever : either for the exigencies of govern- 
ment, and collected from the kingdom in general ; or for 
private benefit, and collected in any particular district, as 
by turnpikes, parish rpes,^ and pe Hke. ^ And the ^e is 
even extended to all bills in which pecuniary penalties and 
fines arc imposed for offences ; though it should seem to 
be carried beyond its original principle, when the money 
raised is not granted to the crown 

{b) As to this, see 86 Com. J. concurrence, but may receive the 

477 ; 104 Com. J. 23. According royal assent without further cere- 

to Sir Matthew Hale (On Parlia- mony. The foundation for this is 

ments, 66, 66) it is allowable for the practice of parliament in the 

the lords to alter a money bill by reign of Hen. VI. (Year-Book, 

shortening the period for which a 33 Hen. 6, 17; as to which see 

tax is granted ; in such case hois Com. Joum. 22nd April, 1671.) 

of opinion that the bill need not be But Blackstone adds, ** such an ex- 

sent back to the commons for their ‘‘ periment will hardly be repeated 
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Next, with regard to the election of the members of 
whom the House of Commons consists, it is (in a general 
sense, and subject to certain regulations and restrictions) 
the act of the people at large. For, in our mixed and 
free constitution, the law concedes to the people, (as before 
explained,) not only the right of being represented in the 
legislative body, but also the choice of their own repre- 
sentatives (c ) . And this being a prerogative of the highest 
importance (rf), it has been guarded with great anxiety 
from usurpation or abuse by many salutary provisions, 
which may be reduced to these three points: — 1. The 
qualifications of the electors. 2. The qualifications of the 
elected. 3. The proceedings at elections. These points 
(so far at least as regards England and Wales, to the law 
of which the present Commentaries are confined) shall 
here be considered in some detail. 

1. [As to the qualifications of the electors. The time 
reason of requiring any qualification at all with regard to 
property in voters, is to exclude such persons as are in so 
mean a situation that they are esteemed to have no will 
of their own. If these persons had votes, they would be 
tempted to dispose of them under some undue influence 
or other. This would give a great, an artful, or a wealthy 
man, a larger share in elections than is consistent with 
general liberty. If it were probable that every man would 
give his vote freely and without influence of any kind, 
then, upon the true theory and genuine principles of 
liberty, every member of the community, however poor. 


** by the lords, under the present 
improved idea of the privilege of 
“ the House of Commons ; and in 
any case where a money bill is 
‘‘ remanded to the commons, all 
‘ * amendments in the mode of taxa- 
tion are sure to be rejected.^' 
(See 1 Bh Com. p, 170, and May’s 
Laws of ParL p. 694 (8th edit.).) 

(e) Vide sup. vol. i. p. 32. 


(d) Blackstone remarks (vol, i. 
p. 171), that the Athenians were so 
justly jealous of the popular right 
of legislation, that a stranger who 
interfered in the assemblies of the 
people, was punished by their laws 
with death ; because such a man 
was esteemed guilty of treason, by 
usurping those rights of sovereignly 
to which ho had no title. 
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[fiiloiild have a vote in electing those delegates, to whose 
charge is committed the disposal of his property, his 
liberty, and his life. But since that can hardly be ex- 
pected in persons of indigent fortunes, or such as are 
under the immediate do mini on of others, certain qualifica- 
tions have been necessarily established; whereby some in- 
dividuals, who are suspected to have no will of their own, 
are excluded from voting, in order to set others, whose 
wills may be supposed independent, more thoroughly upon 
a level with each other.] Hence the main object of our 
constitution is to secure some share in the election of 
representatives (so far as that result may in the nature of 
things be approached), to every person who, from his ap- 
parent circumstances, can be supposed capable of an inde- 
pendent exercise of the privilege; while, on the other 
hand, it regulates the distribution of the right of suffrage 
with some regard to the consideration of comparative 
wealth or property, by allowing a person, who possesses 
a qualification in more places than one, to vote in the 
election for each, and consequently to share in returning 
several representatives to parliament. Such at least ap- 
pears to be the general principle of that reformed system 
of parKamentary representation which, after severe political 
struggles, has been now established in this country (e). 

But to retmn to our qualifications ; and, first, of those 
which belong to the county electors. 

The knights of shires, (that is to say, the members for 
counties, or divisions of counties,) are considered as the 
representatives of the landholders, or landed interest. Their 
electors, therefore, have been always required by law to 

(^) Blackstone remarks (vol. i. p. perty which turned the scale (and 
170 ), that the constitution of suf- so laws were produced tending too 

f rages with us is framed on a wiser much to aggrandize the patricians); 

principle than either of the methods and, in the latter, numbers only 

of voting by centuries or by tribes were regarded, which resulted in 
among the Romans. For, by the laws of a too levelling principle, 
former method, it was chiefly pro- 
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have estates in lands or tenements mthin the county repre- 
sented (/) ; and an estate to the value of 405. per annum 
of free tenure, and in which the interest of the voter was 
freehold, was formerly the invariable qualification. But 
in the year 1832, by 2 & 3 Will. IV. c. 45, — ^the “ Act to 
amend the Representation of the People in England and 
Wales” (commonly called the Reform Act), — new pro- 
visions were made with respect to the nature and value of 
the estates by which county (as well as other) electors are 
qualified; and they were subjected, for the first time, to a 
system of registration. And these subjects have since 
been further regulated by the 30 & 31 Viet. c. 102, “ The 
Representation of the People Act, 1867.” Of all these 
matters in their order (ff). 

And, in the first place, the lands or tenements in respect 
of which a vote may bo claimed for the county, may now 
be either of freehold, copyhold or any other tenure. And 
they may, moreover, be held either in fee or for life or for 
years, or even by mere occupation (A). It is provided, 
however, that no mortgagee of any lands or tenemqp.tfa 
shall have any vote by reason of any mortgage t^rents 
unless he be in actual possession or receipt of the, 
and profits ; but that the right of voting shall be in 
mortgagor who remains in actual possession or in receipt 
of the rents and profits of the estate. So also it has been 
provided that the trustee of lands or tenements, shall not 
in any case have a right to vote by reason of his trust 
estate therein ; but that the cestui que trust in actual pos- 
session or in receipt of the rents and profits — ^though they 


(/) See 8 Hen. 6, c. 7; 10 Hen. 
6, c. 2. Such lauds or tenements 
may be within the local limits of 
any borough in the county, — ^pro- 
vided such borough does not itself 
return a member to parliament, or 
if the estate is not in such a tene- 
ment as will confer a vote for the 
borough (vide post, p. 367). 

VOL. II. 


(^) As to the analogous mea- 
sures of reform in reference to 
Scotland and Ireland^ see 2 & 3 
Will. 4, o. 65; 31 & 32 Viet. c. 48; 
and 2 & 3 Will. 4, c. 88; 31 & 32 
Viet. cc. 49, 112. 

(A) See 2 & 3 Will. 4, o. 46, 
SB. 18, 20 ; 30 & 31 Viet. o. 102, 
S3. 5, 6. 


A A 
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be received through the hands of the trustee — may vote for 
the same (* ) . 

The next requisite to be considered is the value of the 
qualifying estate. And here : 1. As to freeholds (^). 
With respect to all freeholders of inheritance — and also 
with respect to all freeholders for life^ (provided these last 
shall be in actual and hond fide occupation, or shall have 
acquired their freeholds by marriage, marriage settlement, 
devise, or promotion to any benefice or ofiice,) — the quali- 
fication is the same as was established by law, with respect 
to all freeholders, before the passing of the Eefohn Act, 
viz. “ 40s. by the year at least above aU charges” {t). But 
with respect to freeholders not of inheritance, but for life 
only, and who are not themselves in occupation, nor have 
acquired their estates in any of the ways just mentioned, 
their lands or tenements must be of “ the clear yearly value 
“ of not less than 51., above all rents and charges payable 
“ out of or in respect of the same” (w). 2. As to lands or 

tenements of copyhoJd or other tenure not being freehold. 

^J^pT-sons seisod thereof at law or in equity for life or lives, 

several rqy larger estate, are qualified to vote for the county, 

pears tr 

of p^ 2 & 3 Will. 4, c. 46, b. 23; per annum in the roignof Queen 
C & 7 Viet. c. 18, s. 74. Anne; and Blackstone calculates 

(Ic) As to tlio qualification of that this was probably equal to 
a “ freehold rent-charge,’’ see 20^. at the date of his own work. 
Nichols V. Bulwer, Law Eep., 6 (m) 30 & 31 Viet. c. 102, s. 5, 

C. P. 281. By the Reform Act of 1832, the 

(/) 2 & SWill. 4, c. 46, s. 18. This lands or tenements of such free- 
qualification was established by holders must have been of the clear 
8 Hen. 6, c. 7, and sfibsequently yearly value of 10^. Prior to that 
by 18 Geo. 2, c. 18, s. 1. It is Actanestateof that nature, though 
remarked by Blackstone (vol. i. amounting only to 4 Os. in yearly 
p. 173), that the sum of 40«. was value, would have conferred the 
formerly a more substantial quaJi- franchise. However, any indivi- 
fioation than it appears at the duals who enjoyed freeholds con- 
present time. For he considers ferring a vote when that Act 
Bishop Fleetwood, in his Ohronicon passed, retain their franchise so 
Preciosum, as having fully proved long as they are seised of the same 
40^. in the reign of Henry the freeholds and are duly registered* 
sixth to have been equal to 12/. (2 & 3 Will, 4, c. 45, s. 18.) 
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if the property be of the “ clear yearly value of not less 
^Hhan 5/., over and above all rents and charges payable 
** out of or in respect of the same” {n). 3. As to kaseholds. 
Every person entitled, as lessee or assignee, to any lands or 
tenements (of whatever tenure) for the unexpired residue 
of a term, is qualified to vote, provided the term were 
originally not less than sixty years (o) (whether deter- 
mmable on life or not), if they be of “the clear yearly 
“value of 5/. or upwards over and above all rents and 
“charges payable out of or in respect of the same” (^). 
And if the term was originally not less than twenty years 
(whether so determinable or not), then if they be of the 
clear yearly value of 50/. or upwards — over and above such 
rents and charges (g^). With respect, however, to a sub- 
lessee, or an assignee of an under-lease, it is required, that, 
in order to vote in respect of such term of twenty years, he 
should be also in actual occupation of the premises (r). 

4. As to the franchise by occupation. First, every person is 
qualified by the Eeform Act of 1832, “ who shall occupy, 

“ as tenant^ any lands or tenements within the county, 

“ which he shall be liable to a yearly rent of not less t^rents 
“50/.”(s). Secondly, every person is qualified by ti<4s. 
Representation of the People Act, 1867, who, “ as owner or'^ 
tenant i shall occupy any lands or tenements within the 
county, of the rateable value of 12/. a year or upwards” (/). 

(w) 30 & 31 Viet, c, 102, s. 6, (r) Ib. This requisition would 

ip) See Trotter v. Watson, Law seem not now to apply, if the term 
Hep., 4 0. P. 434 ; Warburton v. was originally not less than sixty 

Denton, ib. 6 0. P. 267. years. (See 30 & 31 Viet, c. 102, 

{p) 30 & 31 Viet. e. 102, s. 6. s. 5.) 

By the Reform Act of 1832, lands («) 2 & 3 Will. 4, o. 46, s. 20. By 
and tenements of copyhold or other 6 & 7 Viet. c. 18, s. 73, in case of joint 

tenure not being freehold, or being occupation, each occupier might 
leasehold, must have been of the vote, provided the rent, if divided 
dear yearly value of 10/., in order by the number of occupiers, would 
to confer a vote. Prior to that give 60/. for each person, 
statute, such property was no qua- (^) 30 & 31 Viet. c. 102, s. 6. 
lifioation at all. (See Mather v. Allendale, Law 

[q) 2 & 3 Will. 4, c. 45, s. 20. Eep., 6 C. P. 272.) But before 

A A 2 
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Lastly, As to registration. It is in all oases an essential 
requisite to the right of voting, that the voter shall have 
been first duly registered as such (m). In reference to this, 
the overseers of every parish and township are required by 
the Parliamentary Eegistration Acts {v) in every year to 
call, by public notice (tv), on all persons therein entitled to 
vote for the county, who are not already on tho register, — 
or who have changed their qualification or abode, — and 
who are desirous of having their names inserted in the 
register about to be made, to send in to them a notice of 
claim in writing, before the 20th July in the same year (a;) ; 
and the overseers are to make out lists of persons who 
have sent in such notices accordingly (y) . And such 
overseers are further required (by 30 & 31 Yict. c. 102) 
themselves to cause to be made out a list of all persons, on 
whom a right to vote for the county in respect of the 
occupation of premises of a certain rateable value is con- 
ferred by the Eepresentation of the People Act, 1867,- in 


a man can bo placed on the register 
pect of this franchise by 
ipation, he must have paid all 
- e rates up to the preceding 5th 
^ January, as mentioned post, p. 
357. It may be remarked that in 
case of a joint occupation, if tho 
rateable value on being divided 
would give, so far as value is con- 
cerned, each occupier a vote, each 
of them may vote accordingly — but 
not so that more than two may 
vote in respect of the same pre- 
mises, unless they have derived the 
same by descent, succession, mar- 
riage, marriage settlement, or de- 
vise, or unless they be partners 
carrying on business therein (sect. 
27). 

(w) 2 & 3 wm. 4, c. 46, s. 26 ; 6 & 7 
Viet. c. 18, s. 2 ; 28 & 29 Viet, c. 36 ; 
30 & 31 Viot. c. 102, ss. 3 — 6, &c. 


(r) By this term is meant the 
6 & 7 Viet. c. 18 (1843), and any 
enactment amending the same or 
otherwise relating to the registra- 
tion of parliamentary electors. (See 
41 & 42 Viet. c. 26, s. 4.) 

(w) As to tho mode of publishing 
this notice, see 4 1 & 42 Viet. c. 26, 
s. 9. 

(a:) 28 & 29 Viet. c. 36, s. 4. 

(^) Tho clerk of the peace of 
each county is to supply the over- 
seers of every parish and township 
therein wdth proper forms for this 
purpose, and with copies of such 
part of the register for the current 
year as relates to such parish or 
township (28 & 29 Viet. - c. 36, 
s. 3). And tho registrar of births 
and deaths of the sub -district is to 
transmit to such overseers returns 
of persons dyiti^ therein (41 & 42 
Viet. c. 26, s. 11). 
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the same manner as in regard to voters for boroughs as 
hereafter mentioned (s) . And these several lists, together 
with the register of the preceding year, are afterwards 
' examined into by revising barristers appointed for the pur- 
pose (<t) ; who hold open courts in order to determine the 
validity of the votes in every case of objection, and from 
whose decision on any point of law there is an appeal to 
the Common Pleas (6). These lists and register, when 
corrected, are transmitted by the revising barristers to the 
clerk of the peace for the county : who is to copy, and 
cause them to be printed into a book (c). That book is to 
be delivered complete, on or before the last day of Decem- 
ber, to the sheriff, to remain in his custody, and that of 
his successors {d ) ; and it thereupon becomes the register 
of the electors for that county for the then succeeding 
year (c). It is provided, however, that (subject to an ex- 
ception presently to be mentioned) no person shall be so 
registered in any year, as a freeholder, copyholder, cus- 
tomary tenant, or tenant in antient demesne, unless he 
shall have been in the actual possession of the property in 
respect of which he claims, or in the receipt of the rents 
and profits thereof for his own use, for su calendar months^ 
at least, next previous to the fifteenth day of July in such 
year (/) ; nor as leaseholder, assignee, or occupying tenant 


(s) 30 & 31 Viet. c. 35, s. 30. 

(flr) Under the Parliamontaiy and 
Municipal Registration Act, 1878 
(41 & 42 Viet. c. 26), it is provided 
that where the whole or part of 
the area of a municipal borough is 
CO -extensive with or included in 
the area of a parliamentary bo- 
rough, the lists of parliamentary 
voters and the ‘ ‘ burgess lists’ ’ shall, 
as far as practicable, bo made out 
and revised together (sects. 15, 28). 

{h) As to the appeal, see 41 & 42 
Viet. c. 26, s. 37. As to the ap- 
pointment of ‘‘revising barristers,” 
their duties, authority and quali- 


fication, see 6 & 7 Viet. c. 18, ss. 
28 et seq. ; 26 & 27 Viet. c. 122, 
8. 4 ; 28 & 29 Viet. c. 36 ; 29 & 30 
Viet, c, 54 ; 35 & 36 Viet. c. 84 ; 
36 & 37 Viet. c. 70 ; 37 & 38 Viet, 
c. 63, and 41 & 42 Viet. c. 26, 
(see also Willis v. Maclachlan, Law 
Rep., 1 Ex. D. 376). 

(c) 6 & 7 Viet. c. 18, s. 47. 

{d) Ib. ; 30 & 31 Viet. c. 102, 
s. 38. 

{e) 6 & 7 Viet. c. 18, s. 49. 

(/) 2 & 3 wm. 4, c. 46, 8. 26 ; 
see 30 & 31 Viet. c. 102, s. 5 ; 
41 & 42 Viet. c. 26, s. 7. 
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at the rent of 50/. or upwards, unless he shall have been 
in such receipt, possession or occupation (as the case may 
require) for twehe calendar months next previous to such 
date {g). But this is subject to the exception just referred ‘ 
to, viz., that if lands or tenements entitling such owner, 
holder or occupier to vote, shall have come to the person 
claiming to be registered at any time within these respec- 
tive periods, by descent, succession, marriage, marriage 
settlement, devise, or promotion to any benefice in a 
church, or by promotion to any office, he may claim to 
have his name inserted as a voter in the then next lists, 
and be registered accordingly : no length of possession or 
receipt of profits being in that case required (i^). More- 
over, with regard to the franchise acquired (under the 
Bepresentation of the People Act, 1867) by the occupation, 
as owner or tenant, of lands or tenements of the rateable 
value of 12/. or upwards, it is required that the party shall 
during the preceding twelve months have been rated to all 
poor rates (if any) made in respect of the premises, and 
shall, before the 20th July in the same year, have paid all 
the rates which became payable up to the preceding 5th 
January. We may add to the foregoing remarks that a 
person once entered on the county register, need make no 
fresh claim for any succeeding year, so long as the nature 
of his qualification and his place of abode remain the 
same (/). 

(^) Ib. By 6 & 7 Viet. c. 18, s. (i) See 6 & 7 Viet. o. 18, sb. 6, 
73, tenant occupiers may vote for 6, 79. By 17 & 18 Viet. c. 102, 

the county in respect of different a, 6, any person on, or claiming to 

premises, if occupied in immediate be placed on, the register, who — 
succession for the twelve calendar under the provisions of that statute 
months. And by 30 & 31 Viet. — ^has been convicted of bribery or 

c. 102, s. 26, a similar rule is made undue influence ; or against whom 

with regard to the occupation of judgment has been obtained for 
different premises in immediate any penal sum made recoverable 
succession, both in respect of a in respect of those offences, or of 
county and a borough qualiflea- treating, — shall have his name ex- 
tion. * punged or be rejected from the list 

(A) 2 & 3 Will. 4, c. 46, s. 26. of voters by the revising barrister. 
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So miLoli with respeot to the electors o£ knights of the 
shire. Ab for the electors of citizens and burgesses (or* 
members who represent the cities and towns), these are 
supposed to be the mercantile part or trading interest of the 
kingdom. But as trade used to be of a fluctuating nature 
and seldom long fixed in a place, it was formerly left to the 
crown to summon, pro re natd, the most flourishing towns to 
send representatives to parliament {j ) . And thus, as towns 
increased in trade and grew populous, they became, one 
by one, raised to the rank of parliamentary boroughs (A) . 
But this practice having long been discontinued, many 
towns, which from an obscure original had in modem times 
risen into high importance, remained altogether unrepre- 
sented in parliament, except as forming part of the county 
in which they lay (^). On the other hand, many which 
had lost their consequence, and some which had become 
in manner deserted, were still, according to the antient 
practice, summoned to return members to the house of 
commons {m ) ; the natural result of which was, to place 
their elective franchise practically in the hands of some 
private proprietor, locally connected with the borough, 
who was thus enabled to send his own nominees to parlia- 
ment. But by the Beform Aot passed in the year 1832 
(2 & 3 Will. lY. c. 45) a new arrangement was made, 
under which the representation of the trading and manu- 


fj) 1 Bl. Com. p. 174. 

{k) It will be remembered (vide 
Bup. vol. I. p. 125), that a “bo- 
rough” is properly a town or city 
represented in parliament, though 
tho term has occasionally (as in the 
Municipal Corporation Act) a wider 
signihcation. 

{1) See Chit. Prerog. of the 
Crown, 67, 68 ; 1 Doug. Blect. 69. 

(«») A few, however, had from 
time to time been eased of their 
parliamentary franchise, upon their 
own petition, having been desirous 


to avoid tho burthen then incum- 
bent upon boroughs of paying 
wages to their representatives. A 
similar burthen also then lay upon 
counties. The wages for a knight 
of tho shire were 4«. a day, for a 
citizen or burgess, 2«., — according 
to the rato established in the reign 
of Edward the third. (1 Bl. Com. 
p. 174.) See Prynne’s Fourth 
Begister of Parliamentary Writs, 
for further information on this 
subject ; also Henry’s Hist, of 
Great Britain, vol. viii. p. 107. 
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faoturmg interest was, in both these particulars, placed 
upon a different basis ; no towns of conspicuous importance 
being then left imrepresented, and those which had fallen 
into comparative insignificance being deprived of their 
rank as parliamentary boroughs («). And afterwards, by 
the Eepresentation of the People Act, 1867 (30 & 81 Viet. 
0 . 102), some further efforts were made in the same direction 
by reducing the number of members returnable by places 
of comparatively small population, by increasing those 
which are to be sent by some of the most important towns, 
and by the creation of certain new boroughs in districts 
hitherto insufficiently represented (o) . With respect to 
the universities of Oxford and Cambridge, their franchise 
rests upon a different principle : and antiently they were 
not as a rule specially represented in parliament ; [though 
once in the twenty-eighth year of Edward the first, when 
a parliament was summoned to consider of the king’s 
right to Scotland, there were issued writs which required 

(w) The boroughs thus disfran- return not more than a single 

chised are mentioned in 2 & 3 Will. member — a provision which de- 

4, c. 46, Bched. A. In sehed, 0. of prived thirty-eight boroughs of 

2 & 3 Will, 4, c. 64, the different ono of their members. But on 

* 

places then sending members to the other hand, Manchester, Liver- 

parliament are enumerated, and pool, Birmingham and Leeds each 

their boundaries defined, (See 2 & now returns three members instead 

3 Will. 4, 0 . 64, s. 35.) By 30 of two as formerly (sect. 18). It 

6 31 Viet. c. 102, s, 48, boundary may be remarked that under the 

commissioners were appointed to Scotch Eeform Act (31 & 32 Viet, 
revise these boundaries ; and a sub- c. 48) before alluded to (vide sup. 

sequent Act (31 & 32 Viet. c. 46) p. 353, n.), seven of the smaller 

settled and described (in accordance English boroughs were (by sect. 43) 

with their Report) the limits of wholly disfranchised in order to in- 

certain boroughs, and the divisions crease the number of Scotch mem- 

of certain coimties, for the pur- bers, without entailing the neces- 

pose of parliamentary elections. sity of a corresponding increase 

As to detached parts of counties, see in the aggregate numbers of the 

7 & 8 Viet. 0 . 61. House. As to the electors in such 

(o) By 30 & 31 Viet. c. 102, s. 17, disfranchised boroughs for muni^ 

any borough which, at the census cipal or other purposes, see 31 & 32 
of 1861, had a population of less Viet. c. 41. 
than 10,000, was thenceforth to 
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[the university of Oxford to send up four or five, and that 
of Cambridge two or three, of their most discreet and 
learned lawyers for that purpose (p). But it was King 
James the first who indulged them with the permanent 
privilege to send constantly members of their own body 
to serve for those students, who, though useful members 
of the community, were neither concerned in the landed 
nor the trading interest ; and to protect in the legislature 
the rights of the republic of letters.] And a similar 
privilege has since been conferred on the universities of 
London, Dublin, Edinburgh, St. Andrew’s, Glasgow, and 
Aberdeen (q ) . 

Until the passing of the Eeform Act of 1832, the 
right of election for citizens and burgesses depended 
entirely upon the several charters, customs, and constitu- 
tions of the respective boroughs (r). This variety formerly 
occasioned infinite disputes, until in some measure obviated 
by the 2 Geo. II. c. 24 ; 28 Geo. III. o. 52, and 34 Geo. III. 
c. 83, by which it was provided, that any determina- 
tion of a committee of the house of commons as to the 
right of voting for any particular place, made under such 
circumstances as in the Acts specified, should be thereafter 
conclusive on the subject for ever. 

Under the system established by the Eeform Act just 
mentioned, the rights of voting consisted, first, of certain 


(p) 1 Prynne’s Pari. Writs, 346. 
(y) But the two first of the 
Scotch universities above named 
join in sending one representative 
for both ; and the same arrange- 
ment is made with regard to those 
of Glasgow and Aberdeen (see 2 & 
3 Will. 4, c. 88, and 31 & 32 Viet, 
c. 48). As to Dublin j see the same 
Acts. As to London, see 30 & 31 
Viet. c. 102. As to the mode of 
election in the universities of Ox- 
ford, Cambridge, and London, see 
16 & 17 Viet. c. 68 ; 24 & 26 Viet. 


c. 63 ; 30 & 31 Viet. c. 102, ss. 41 
— 46 ; 35 & 36 Viet. c. 33, pt. iii. ; 
ib. s. 31. 

(r) 1 Bl. Com. 174; Oldfield’s 
Representative History, vol. iii. 
pp. 1, 2, 9. The words ^‘oity or 
borough,” when occurring in the 
Reform Act, include in general all 
towns corporate, cinque ports, dis- 
tricts, and places entitled to return 
after the date of that Act a mem- 
ber or members, other than counties 
or parts of counties. (2 & 3 Will. 4, 
c. 45, s« 79). 
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antient rights reserved during the lives of those individuals 
who enjoyed them at the date of that Act («) ; secondly, 
of certain antient rights reserved in perpetuity; and, 
thirdly, of a new right conferred hy the Act. 

The antient rights reserved temporarily were chiefly 
those which the customs of some boroughs permit to he 
claimed by the scot and lot inhabitants (». e. such as pay 
the poor’s rate as inhabitants), hy the inhabitant house- 
holders, and by the potwallersy (i. e. such as cook their own 
diet in a fire-place of their own). But the number of 
those individuals who can claim these franchises has now 
become so diminished by death, as to be of little practical 
importance. 

The antient rights reserved in perpetuity are such as 
may be claimed in respect of being a “ burgess or free- 
man” of a parliamentary borough (t), or (in counties 
corporate) being a “freeholder or burgage tenant ”(«). 
Accordingly, all who, by the custom of the place would 
have been entitled to vote on these grounds if the Reform 
Act had not been passed, are still permitted to exercise 
the franchise («>) — provided their title accrued on an ad- 
mission prior to March, 1831, or is founded on ^crvitude^ 
{i. e. by apprenticeship). But on this class of electors 

(js) See Eussell’s Eoform Act, to wear the livery of some ono of 
p, 30. the companies, guilds or frater- 

(^) It may be remarked that in nities of which the corporation of 

the city of London^ the qualification the city of London consists ; and 

is being a freeman and livm^yman. the power of calling to the livery 

Now the freedom of that city can is vested in the court or ruling 

be obtained in three different me- body of the particular company, 

thods: 1. By patrimony^ i. e. as See 2 Browl. 286; Minutes of 

the son of a freeman bom after the Common Council, 9th March, 1836 ; 

father has acquired his freedom ; Pulling on the Customs of London, 

2. By servitude^ i. e. by serving an 81. As to making out the lists 

apprenticeship of seven years to a of liverymen, see 6 & 7 Viet. c. 18, 

freeman ; and 3. By redemption^ s. 20. 

i. e. purchase. But besides being (u) As to counties corporate, 
free of the city, it is requisite, in vide sup. vol. i. p. 133. 

order to have a vote as a “ free- (i?) 2 & 3 Will. 4, c. 46, s. 32. 
man and liveryman,’’ to be entitled 
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(wMoh is hy -way of exception only to the general scheme 
of representation) it is not desirahle further to enlarge in 
this work. And we will therefore turn to the third class 
— ^those, namely, whose franchise was newly conferred by 
the Eeform Act of 1832. 

The new qualification then established was in respect of 
the occupation within a parliamentary borough (either as 
owner or as tenant) of any houses warehouse^ counting-house^ 
shopf or other building^ being either separately of the clear 
yearly value of not less than 10/. (a?) ; or of that value 
jointly with land in the same borough, occupied by the 
same party as ovmer, or as tenant under the same land- 
lord (y). To this qualification the following restrictions 
are annexed : — The voter cannot be registered in any 
year unless he shall have occupied the building — or some 
other building in the borough of the required value, in 
immediate succession (s) — for twelve calendar months next 
previous to the fifteenth day of July in such year {a) ; and 
shall also during such period of occupation have been 
rated to all the poor rates of the place (/>) ; and shall, on or 
before the 20th of July in that year, have paid up all the 
poor rates and assessed taxes which shall have become 
payable from him, in respect of the premises, before the 
5th of J anuary then last (c) ; and shall also have resided 
for six calendar months, next previous to the fifteenth day 
of July in the same year, within the borough, or within 
seven statute miles thereof (c?). 

Such were the qualifications for borough electors under 
the Eeform Act of 1832, and such they remained without 


(x) As to wliat is included under 
the words house, see 41 & 42 
Viet. c. 26, s. 6. See also Piercy 
V, Maclean, Law Rep., 6 0. P. 252. 

(y) 2 & 3 Will. 4, c. 45, s. 27. 

(z) Sect. 28 ; 30 & 31 Viet. c. 102, 
8. 26. 

(a) 41 & 42 Viet. c. 26, s. 7. 

(b) See 30 & 31 Viet. c. 102, s. 7 ; 


32 & 33 Viet. c. 41, s. 6 ; 42 & 43 
Viet. c. 10; Stamper v. Overseers 
of Sunderland, Law Rep., 3 0. P. 
388. 

(c) See 2 & 3 Will. 4, c. 46, s. 27 ; 
and 11 & 12 Viet. c. 90. 

(d) See 2 & 3 WiU. 4, c. 46, s. 27 ; 
6 & 7 Viet. c. 18, s. 76 ; and 41 & 42 
Viet. c. 26, B. 7. 
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further extension or alteration for a period of thirty-five 
years. But in the year 1867 the legislature not only 
effected the alterations in the county franchise, and the 
redistribution of seats both for counties and boroughs, 
already mentioned, but also made a fresh attempt to regu- 
late the franchise in boroughs, so as to meet the exigencies 
of the times and admit the people to share more freely in 
the representation of the country in parliament. Accord- 
ingly by the 30 & 31 Viet. c. 102 (amended by 41 & 42 
Viet. c. 26, on certain points of detail, to which we have 
had occasion already to make such frequent reference), two 
fresh qualifications were made, as follows : — 1st, in respect 
of being “ an inhabitant occupier ” (either as owner or 
tenant) of any dwelling-houm {e) within the borough — 
provided such occupation has lasted for the whole of the 
twelve months preceding the fifteenth day of July in any 
year (/), and that during such period the voter has been 
rated in respect of the premises to all the poor rates (if any), 
and has, on or before the 20th of July in the same year, 
paid all of the same which became payable up to the pre- 
ceding 5th day of January — and provided also, that such 
occupation shall not be jointly with any other person {g). 
2ndly, in respect of being a lodger who has occupied in the 
same borough separately, and as sole tenant, for the twelve 
months preceding the fifteenth day of July in any year. 


{e) As to what is included under 
the term ‘‘dwelling-house/’ see 
41 & 42 Viet. c. 26, s. 6. See, 
also, the following cases decided 
under previous enactments now in 
part superseded: — Cook v, Hum- 
ber, 11 C. B., N. S. 33; and 
Thompson v. Ward, Law Rep., 
6 0. P. 327. 

(/) 41 & 42 Viet. 0 . 26, s. 7. 

\g) 30 & 31 Viet. c. 102, s. 3. 
{See Brewer, app., M‘Gowen, reap., 
Law Rep., 6 C. P. 239 ; Smith v. 
Lancaster, ib. 246.) It may be 


noticed here that notwithstanding 
this proviso, it has been sinoe 
enacted by the House Occupiers' 
Disqualification Removal Act, 1878 
(41 & 42 Viet. c. 3), that a man 
may be registered and vote, though, 
during a part of the qualifying 
period, not exceeding four months in 
the wholcy he shall, by lotting or 
otherwise, have permitted the qua- 
lif 3 dng premises to be occupied as 
a furnished house by some other 
persons. 
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the same lodgings, such lodgings being part of one and 
the same dwelling-house, and of a clear yearly value, if let 
unfurnished, of ten pounds or upwards — provided he has 
resided in the same during such twelve months, and has 
claimed to be registered as a voter at the next ensuing 
registration of voters {h). It will be observed that the 
first of these fresh qualifications has introduced into our 
representative system the novel principle of household 
suffrage^ to the extent of giving to every ratepayer in a 
parliamentary borough a right to vote in respect of any 
dwelling-house therein which he occupies, irrespective of 
the value of the premises. 

It has already been remarked, that, as in the case of 
electors for coimties, so in that of electors for boroughs, 
registration is an indispensable requisite to entitle the 
voter to the exercise of his franchise. The manner of 
registration is in general similar to that for counties (i). 
The electors, however, need not (except in the case of a 
lodger) make any claim of their right to vote, as is (in 
general) required in the case of county electors: their 
names are to be entered on the lists, whether any claim 
has been made or not {k). The lists are to be made out 
in general by the overseers of the poor, as in the case of 
counties (/), and, when settled by the revising barrister, 


(A) 30 & 31 Viet. c. 102, s. 4. 
See 41 & 42 Viet. c. 26, ss. 6, 7, 22. 

(i) Vide Bup. p. 356. So also 
the provision contained in 17 & 18 
Viet. c. 102 (sect. 6), noticed sup. 
358, n. (t), in relation to county 
voters, applies equally to electors 
for borouglis. 

(A:) Any elector, however, whose 
name is omitted from the list, or 
who desires to he registered for a 
diflferent qualification than that 
which therein appears, must give 
notice of his claim. 6 & 7 Viet. 
0 . 18, s. IS. 


(Q 6 & 7 Viet. c. 18, s. 13. The 
overseers are provided with the 
proper forms by the town clerk, or, 
if there be none, by the person 
appointed for the purpose by the 
returning officer. (Sect. 11.) The 
lists of freemen (in places where 
there are those who vote as such) 
are, however, made out by the 
town clerks (see 6 & 6 Will. 4, 
c, 76, s. 4 ; 6 & 7 Viet. c. 18, ss. 13, 
14 ; The Queen v. Allday, 7 Ell. & 
Bl. 799), and the ‘‘freemen and 
livery lists” in the city of London 
by the clerks of the different livery 
companies. 6 & 7 Viet. c. 18, s. 20. 
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are forthwith delivered to the town clerk for the borough, 
who is to provide a book, into which they are to be 
printed (m). This book is to be delivered over by the 
town clerk, on or before the last day of December in each 
year («), to the returning officer of the borough, to be by 
him and his successors kept in safe custody : and it then 
becomes the register of electors entitled to vote at any 
election for the borough to which it relates, for the next 
succeeding year (o) ; but no person, though registered, is 
entitled to vote, unless his qualification as to residence shall 
have continued to the time of polling {p). 

Such is the substance of the present law with respect to 
the qualification of electors for counties and for boroughs 
generally considered : to which we will add such notice of 
their inoapaoities and restrictions in particular cases, as 
can be given without inconvenient detail. And of these, 
some apply to one class of voters, some to the other, and 
some to both without distinction. 

1. First, then, no vote can be given by any but a man 
of full age, not subject to any legal incapacity {q), such, 
for example, as arises from being a lunatic, idiot, or outlaw 
in a criminal suit (r), or from having been convicted of 
perjury, felony (s), bribery, treating, or undue infiuence at 
any election (^). 2. No person can vote in right of any 
estate conveyed to him for the purpose of conferring the 
franchise, if made subject to a condition for defeating the 
conveyance when that object is accomplished. Moreover, 
the effect of such a transaction is to vest the estate abso- 

(»») 6 & 7 Viet. c. 18, 8.48. If dude a “female.” (See Chorlton 
there is no town clerk, the delivery p. Lings, Law Bep., 4 0. P. 374.) 
is to the returning ofBcer. (r) Smble, see Eogers, Elect. 

(m) See 30 & 31 Viet. c. 102, p. 162. 

8. 38. (s) But a pardon, or the endur- 

(o) 6 & 7 Viet. 0 . 18, ss. 48, 49. ance of the punishment, restores 

(p) Ibid. competency. (See Bogers, p. 161.) 

(?) See 7 & 8 Will. 3, c. 26, a. 8 ; SeeuB as to convict with ticket of 

2 & 3 Will. 4, c. 46, 8. 19, &o. The leave. (See 27 & 28 Viet. o. 47.) 

word “man” does not here in- {t) 17 & 18 Viet. c. 102, s. 6. 
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lutely in the grantee, and any person who executes or pre- 
pares the conveyance, or gives his vote under it, is' made 
liable to forfeit 40/. («). 3. Only one person can be ad- 

mitted to vote in respect of the same house or tenement (ic). 
But this is only when a spUtting of interests is made for 
election purposes, and in order to multiply votes : and 
the restriction consequently extends not to cases of hon6, 
fde joint occupation or tenancy ; nor where there is a 
division by operation of law, as in descents (y) ; nor to the 
lodger franchise conferred by the 30 & 31 Viet. c. 102. 
4. No English peer can be allowed to vote at any elec- 
tion (s). 5. No metropolitan police magistrate can vote 

within his jurisdiction («). 6. No person shall be entitled 

to be registered in any year as a voter in the election for 
a county (/»), city, or borough, who shall, within twelve 
calendar months next previous to the 15th day of July in 
that year, have received parochial relief, or disqualifying 
alms (c). 7. No person can vote at a county election in 

right of a house or other building, the occupation of which 
would (either separately or jointly with land occupied 
therewith) confer a vote in respect of the representation 
of any parliamentary borough under 2 & 3 Will. lY. c. 45, 


(w) 10 Anne, c. 23, b. L 
(ip) 7 & 8 Will. 3, c. 25, s. 7 ; 63 
Geo. 3, c. 49. 

{y) It has been said, however, 
that the practice of splitting votes 
for election purposes, has not in 
modem times been viewed with the 
same j ealousy as formerly. (Rogers, 
Elect, p. 174.) 

( 2 ) See Rogers, Elect, p. 162 ; 
13 Com, Joum. 14 December, 1699, 
This point was again so decided by 
the Common Fleas in the year 1872, 
on a claim to vote advanced by the 
Marquis of Salisbury. 

{a) 2 & 3 Viet. 0 . 71, s. 6. There 
is a similar incapacity attaching to 
members of the metropolitan police 


force (see 10 Geo. 4, c. 44, s. 18) ; 
to the police of the city of London 
(2 & 3 Viet. c. xciv, s. 7), and to 
the rural police (2 & 3 Viet. c. 93, 
s. 9). 

(^) 30 & 31 Viet. c. 102, s. 40. 
Prior to this enactment, disqualifi* 
cation by reason of the receipt of 
parochial relief, did not apply in 
the case of a county voter. 

(^?) 2 Will. 4, 0 . 45, s. 36 ; 41 & 
42 Viet. c. 26, s. 7. As to the 
nature of the alms the reception 
of which disqualifies, see B. i;. 
Halesworth, 3 B. & Ad. 717 ; 
Hedon, 26 Com. Joum. 276. As 
to disqualifying relief, see also 41 
& 42 Viet, c. 26, s. 12. 
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s. 27 {d ) ; and this whether the right to vote for such 
borough, in respect of such building, shall have been 
actually acq^uired or not (e). 

2. Next, as to the persons fo he elected members of the 
house of commons. As to these there are certain restric- 
tions and disqualifications, some of which depend upon 
the law and custom of parliament, declared by the house 
of commons; — others upon particular statutes (/). And 
some of these, again, are in respect of personal incapacity 
or misconduct, and others in respect of holding some office 
or employment considered to be incompatible with a seat 
in parliament. 1. Am ong the personal disqualifications 
are being an English peer {g), an infant {h), a lunatic, 
an idiot (i), or having been convicted of treason or 
felony (A:), or having been outlawed in a criminal prose- 
cution {1). And to this it may be added, that tmder the 
Parliamentary Elections Act, 1868, any candidate who 
shall be reported by the judge to have known and con- 
sented to the commission of bribery at an election, and 
any other person found guilty of bribery, in any proceed- 
ing in which after notice of the charge he has had an 
opportunity of being heard, shall (among other conse- 
quences) be disqualified from serving in the house of 
commons for the period of seven years (w) ; and further 

{d) See Ohorlton v. Jolxnson, representative peer, (See 39 & 40 
Law Eep., 4 C. P. 426. Geo. 3, o. 67, Art. 4.) 

(^) 2 & 3 Will. 4, c. 45, ss. 24, 25. (A) Vide sup. p. 366. 

Until recently, all persons employed (i) Com. Joum. 1623, 1625 ; 

in the collection or management of Com. Di^. Parliament, D. 9 ; 
her Majestfs revenues were also Sheph. Elect. 109. 
disqualified, but the enactments {k) See 54 Geo. 3, o. 144, and 

on this subject were repealed by Irish Act, 19 & 20 Geo. 3, c. 25, 

31 & 32 Viet. c. 73, and 37 & 38 s. 9. 

Viet. c. 22. (1) Rogers, Elect. (8th ed.), p. 

(/) 1 Bl. Com. p. 176. See 4 206. 

Inst. 47, 48. (m) 31 & 32 Viet. c. 125, ss. 43, 

(g) But an Irish peer is eligible, 45. See also 35 & 36 Viet. c. 33, 
unlesshe has been previously elected s. 24, and 43 Viet. c. 18, s. 3, with 
to serve in the House of Lords as a regard to the offence of personation^ 



CHAP. I. — OF THE PABLIAMENT. 


369 


that under the law of hankruptoy, when any memher of 
the house of commons is adjudged bankrupt he is in- 
capacitated for the space of one year from sitting or 
voting, unless the order of adjudication is annulled, or 
his creditors are fully paid or satisfied ; and if at the ex- 
piration of such period the order be not annulled or his 
debts paid, his seat becomes vacant (»). 2. Among the 

offices or employments which incapacitate for a seat in par- 
liament (and which are too numerous for complete enume- 
ration in this work), we may specify the following persons 
who are disqualified on this ground : — judges of the 
superior courts in England (o), or Ireland (jp), judges of 
the English county courts (5), or of the Court of Session 
or Exchequer in Scotland {r ) ; officers of any court having 
jurisdiction in bankruptcy; clergy of the established 
Church of England, or ministers of the Scottish Church, 
or of the Church of Rome (s) ; metropolitan police magis- 
trates (^) ; and (within their respective jurisdictions) sheriffs 
of counties, returning officers of boroughs {u), recorders ( 


(«) See Ex parte Pooley, In ro 
Eusscll, Law Rep., 7 Ch. App. 619. 

(o) Com. Joum. 9th Nov. 1606 ; 
1 Bl. Com. 176. And see the Ju- 
dicature Act, 1873 (36 & 37 Viet, 
c. 66), s. 9. 

(p) 1 & 2 Geo. 4, c. 44. 

See 25 & 26 Viet. c. 99, s. 4, 
renewing a prohibition to the same 
effect, contained in 10 & 11 Viet, 
c. 102, B. 18. 

{r) 7 Geo. 2, o. 16, s. 4. 

(s) 41 Geo. 3, c. 63, s. 4 ; 10 
Greo. 4, c. 7, s. 9. Upon the con- 
troverted question as to the eligi- 
bility of clergymen prior to the 41 
Geo. 3, c. 63, Blackstone inclined 
to the negative, assigning as the 
reason that the beneficed clergy 
are represented in convocation. But 
this reason, as has been justly 
remarked, is not satisfactory, (See 

VOL. II. 


Coleridge’s Blackstone, vol. i. p. 
176.) And the authorities were on 
the whole in favour of their eligibi- 
lity. (See Case of the Borough of 
Newport, 2 Luders, 260.) 

(^) 10 Geo. 4, o. 44, s. 18 ; 3 & 
4 Will. 4, c. 19, s. 19. See also 
2 & 3 Viet. c. xciv, s, 7, as to com- 
missioners of City of London 
police. 

{n) Bro. Ab, tit. Parliament, 7 ; 
4 Inst. 48 ; Whitelocke of Pari, 
ch, 99, 100, 101 ; Com. Joum, 
26th June, 1604 ; 14th April, 
1614 ; 22nd March, 1620 ; 2nd, 
4th, and 15th June, I7th Nov, 
1685 ; Hal. of Pari. 114 ; Rogers, 
Elect. (8th ed.), p. 185. As to 
Sheriff’s substitute in Scotland, see 
21 Geo. 2, c. 19, s. 11 ; 2 & 3 Will. 
4, c. 66, B. 36. 

(x) 5 & 6 Win. 4, 0. 76, s. 103, 

. B B 
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and revising barrisiters {p). To this list we may add any 
person who holds any new office or place of profit under 
the crown, created since 25th October, 1705 («), and any 
person who holds a royal pension, either during pleasure 
or for a term of years {a). Moreover, by 22 Q-eo. IH. 
c. 45, a disqualification attaches to persons holding any 
contract with government on account of the public ser- 
vice (5) ; though as to these there is an exception in the 
case of members of an incorporated trading company, and 
also a provision, that where the completion of any contract 
shall devolve on any person by descent or limitation, •will, 
or marriage, the incapacity shall not attach imtil twelve 
calendar months after he shall have been in possession of 
the same. Finally, by 6 Anne, o. 41, s. 26, any person 
already chosen a member of parliament (not being an 
officer in the army or na-^ry accepting a new commission), 
who should accept any office of profit from the cro'wn, was 
made to vacate his seat thereby : though if the office were 
one created prior to 25th of October, 1705, he was ren- 
dered capable of being re-elected. And now, by 30 & 31 
Yict. 0 . 102, s. 32, no vacation of seat or necessity for re- 
election arises where a member has been returned since his 
acceptance of any of the offices mentioned below, merely by 
reason of his subsequent acceptance of some other office in 
that list in immediate succession the one to the other 

6 & 7 Viet. c. 18, s. 29. service pensions or superannuation 

{z) 6 Ann. c. 41, s. 26. See also allowances, 

15 Geo. 2, c, 22 ; 22 Geo. 3, c. 82 ; Ip) As to this provision, see 

87 Geo. 3, cc. 62, 63, 84; Irish Rogers on Elections, 10th ed., App. 

Act, 33 Gteo. 3, c. 41. By 41 Geo. p, 1, and Boyce t^.Birley, Law Rep., 
3, c. 62, persons ineligible for 4 0. P. 296. 

England or Ireland are, since the {p) The following are the offices 
Union, disqualified for the united referred to in the text: Lord High 
parliament. Treasurer ; Commissioner for exe- 

(a) 6 Ann. o. 41, and 1 Geo. 1, cuting the offices of Treasurer of 
st. 2, c. 66. See 22 & 23 Viet. the Exchequer of Great Britain 
0 . 5, with regard to the eligibility and Lord High Treai|urer of Ire- 

of persons holding certain diplo- land ; President of the Privy 

pensions ; and 32 & 33 Viet. Council; Vice-President of the 

0. 16, as to parsons who hold civil Committee of Council for Educa- 
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Subject to these standing restrictions and disqualifications, 
every subj’eot of the realm is eligible as a member of the 
house of commons (d) . [But there are instances wherein 
persons in particular circumstances have forfeited that 
common right : and have been declared ineligible for that 
parliament, by a vote of the house ; or for ever, by an act 
of the legislature {e). It was, however, an unconstitutional 
prohibition which was grounded on an ordinance of the 
house of lords (/), and inserted in the king’s writs for the 
parliament holden at Coventry, in the sixth year of Henry 


tion ; Comptrollcsr, Treasurer, and 
Vice- Chamberlain of her Majesty’s 
Household ; Equerry or Groom in 
Waiting on her Majesty ; any 
Principal Secretary of State ; Chan- 
cellor and Under Treasurer of her 
Majesty’s Exchequer; Paymaster- 
General; Postmaster- General; Lord 
High Admiral ; Commissioner for 
executing the office of Lord High 
Admiral ; Commissioners of her 
Majesty’s Works and Public Build- 
ings ; President of the Board of 
Trade; Chief Secretary for Ire- 
land ; Poor Law Commissioner ; 
Chancellor of the Duchy of Lan- 
caster; Judge Advocate- Greneral ; 
Attorney- General for England or 
Ireland ; Solicitor - General for 
England, Scotland, or Ireland ; 
Lord Advocate for Scotland. (30 
& 31 Viet. c. 102, Sched. H.) 

{d) Blackstone (vol. 1, p. 175) 
says, that formerly the rule was, 
that all members should be inha- 
bitants of the places for which 
they were chosen (see 1 Hen. 6, 
0. 1 ; 23 Hen. 6, c. 14) ; but that 
this, having been long disregarded, 
was at length entirely repealed by 
14 Geo. 3, c. 68. Qualifications, 
however, were up to a much more 
recent period, required in regard 


to property, the ohanges on which 
subject have been as follows. 
Formerly the provision was, that 
all knights of the shire should 
either be actual knights, or such 
notable esquires and gentlemen 
as have estates sufficient to be 
knights, and by no means of the 
degree of yeomett.” Afterwards 
the qualification was made to con- 
sist (without regard to rank or 
title) simply in real estate ; which 
by statute 9 Ann. c. 6, was fixed 
at 600/. per annum of freehold or 
copyhold estate for a county mem- 
ber, and 300/. of the like estate for 
a burgess. Afterwards it was, by 
1 & 2 Viet. c. 48, made to consist 
of the like value in real estate in 
these several cases, but with the 
* admission of personal estate, or of 
real and personal combined, as an 
equivalent ; and now by 21 & 22 
Viet. 0 . 26, all property qualifica- 
tion is dispensed with. And see 
43 Viet. c. 17, which makes the 
like dispensation regarding muni- 
cipal officers. 

(c) See, for example, 7 Geo. 1, 
st. 1, e. 28. 

(/) 4 Inst. 10, 48 ; Pryn. Plea 
for Lords, 379; 2 Whitelocke, 369, 
368. 


B n 2 
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[the fourth, — that no apprentice or other man of the law 
should he elected a knight of the shire therein (^). In 
return for which, our law hooks and historians have 
branded this parliament with the name of parliaimntum 
indoctum, or the lack-learning parliament (A) ; and Sir 
Edward Coke observes, with some spleen, that there was 
never a good law made thereat 


3. The third point regarding elections, is the method of 
proceeding therein (A:) . This is also regulated by the law 
of parliament and the statutes which have been passed 
relative to that subject ; from which shall be given here a 
summary account of the method of proceeding as to elections 
in England and Wales (^). 

As soon as the parliament is summoned the lord chan- 
cellor sends his warrant to the clerk of the crown in chan- 
cery {m ) ; who thereupon issues out writs to the proper 
“returning officer” of each county or borough — that is to 
say, as the general rule, to the sheriff in the case of a county, 
and to the mayor in the case of a borough — commanding 
such officer to proceed in due course to the election (w). 
And the returning officer must, in the case of a county 
election, within two days after the day on which he receives 
the writ, — and in the case of a borough election on the day 
or on the day following the day on which he receives the 
same, — give public notice at some time between the hours 
of 9 A.M. and 4 p.m., of the day and place of election, or 
for the poll if the election is a contested one, and of the 
time and place where forms of nomination papers may be 
obtained (o). Such day of election in the case of a county 


[g) Pryn. on 4 Inst. 13. 

{h) Walsingh. a.d. 1405. 

(i) 4 Inst. 48. 

(^) See Com. Dig. Pari. D. 11. 
(Z) The principal statute on this 
subject, now in force, is The 
Ballot Act, 1872 ’’ (36 & 36 Viet, 
o. 33). 

(m) Vide sup. p, 324. 


(w) The expenses and charges of 
the returning officer at a parlia- 
mentary election, are regulated and 
controlled by 38 & 39 Viet. c. 84. 
He is entitl^ to require security to 
be given by the candidates, for the 
charges which may become payable 
under the Act (sect. 3). 

{o) 35 & 36 Viet. c. 33, First 
Sched. (1). 
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or district borough must not be later than the ninth day, 
(and in the case of other boroughs than the fourth day,) 
after that on which the writ is received; the place of 
election must be some convenient room in the town wherein 
the same is to be held ; and the time must be during such 
two hours betw.een the hours of 10 a.m. and 3 p.m. as shall 
be appointed by the returning officer {p). 

A candidate for election is nominated in writing sub- 
scribed by two registered electors of the county (or borough) 
as proposer and seconder, and by eight other registered 
electors as assenting to the nomination {q ) ; and if at the 
expiration of one hour after the time appointed for the 
election no more candidates stand nominated than there 
are vacancies to be filled up, such candidates are returned 
to the clerk of the crown in chancery as having been duly 
elected ; but otherwise the returning officer shall adjourn 
the election until a future day, on which the poll shall be 
taken in due course (/*). 

Until recently, the poll in a contested election was taken 
by each voter openly stating at the polling-booth the name 
of the candidate for whom he intended to vote; but, in 
the hope of thereby dimmishing the temptation to corrupt 
voting and its attendant evils, an important change in this 
respect has now been^made, though for the present only 
tentatively — the Ballot Act of 1872 (35 & 36 Yiet. c. 33) 
having been passed only for a period of six years («) ; but 
it has been successively continued, and is still in force. By 
its provisions, in the case of a poll at an election the votes 
are now given hy ballot (t) : — that is to say, by each voter 
handing in a ballot paper previously supplied to him, 


(p) Ib. (2), (3), (4). 

(f^) Ib. s. 1. 

(r) Ibid. As to the polling dia* 
trictsy see sect. 5. By 6 & 6 Will. 
4, c. 36, 8. 2, the daration of the 
poll was limited to a single day in 
borough elections, to take place 
between the hours of 8 a.m. and 4 


P.M. But by 41 & 42 Viet, o, 4, in 
the case of a parliamentary elec- 
tion in the metropoliSf the time for 
polling was extended to 8 p.m. 

(»} Sect. 33, And see 45 & 46 
Viet. c. 64. 

(<) Sect. 2. 
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whereon axe inscribed the names of each candidate, against 
one or more of which, as the case may require, the voter 
secretly puts a mark and places it in a closed box (u ) ; and 
these ballot boxes having been taken charge of and examined 
by the returning officer, the result of the poll is ascertained 
by his counting the votes given to each candidate, and he 
then returns the name of such candidate or candidates, as 
the case may be, to whom the majority of votes have been 
given, to the clerk of the crown in chancery (a;). 

In the case of an equality of votes, but not otherwise, the 
returning officer, if a duly registered elector, may himself 
give a vote 

Such is the course of proceeding towards a general 
election upon the summoning of a new parliament. In 
the case of a particular vacancy, by death or otherwise, in 
an existing parliament, the course as regards the election 
for the particular place is the same, except that the warrant 
for the writ is given by the speaker, acting by order of the 
house : or supposing the vacancy to occur during a proro- 
gation or adjournment, then by the speaker without any 
such order (s). 

As to the elections for the Universities of Oxford, Cam- 
bridge, and London, (to which the provisions of the Ballot 
Act as to the manner of voting do not apply,) it was pro- 
vided by 24 & 25 Viet. o. 63, with regard to the two first 
named, and by 30 & 31 Viet. o. 102, with regard to the 
last, that any elector therein shall be at liberty to record 
his vote without personal attendance at the poll, by means 

(f^) 35 & 36 Yiot. c. 33, s. 2. amending the lawregulatingmuzd- 

(x) Ibid. It may be here ob« cipal elections, and see also Hoker- 

served, that the system of voting ing James, Law Bep., 8 C. P. 

provided by the Ballot Act, 1872, 489. 

for parliamentary elections is, by (y) Sect, 2. This provision does 
the same statute, applied also to not apply in the case of a municipal 
contested municipal elections : — election. (Sect. 20.) 
that is to say, elections whereat are (js) This subject is regfulated by 
chosen a councillor, auditor or as- 24 Goo. 3, sess. 2, c. 26; 52 Goo, 3, 

sessor of any municipal borough. c. 144 ; 21 & 22 Viet. c. 110 ; 26 & 

(Sect. 29.) See 38 & 39 Viet. c. 40, 27 Viet. c. 20. 
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of a mtingpapeTi signed by him and delivered on his behalf, 
to the Vice-Chancellor (a), or to his deputy, at one of the 
appointed polling places (i) — ^by some other elector of the 
same university, previously nominated for that purpose by 
the elector so voting (c). It has also been provided that 
the polling at any election for either of the Universities 
of Oxford, Cambridge, or London, shall not contmue for 
more than five days at the most {d). 

Besides the points hitherto noticed there are some 
others which require attention, and whidi are common to 
all elections in England or Wales, whether for counties or 
boroughs. 

1. No person — as before shown (c) — is competent to vote 
unless his name appears on the register of electors (/) ; 
but, on the other hand, the law does not permit the quali- 
fication of any person, who has be^ so registered, to be 
questioned at the time of polling [g). Nor is any inquiry 
whatever allowed to be made on that occasion, relative to 
the right of any person to vote, except only as follows, — 
that the sheriff or other returning officer shall (if required 
on behalf of any candidate to do so) put to the voter at the 
time of tendering his vote, and not afterwards, two ques- 
tions (or either of them), worded in such manner as the 
act of parliament in that behalf prescribes (A), — the object 
of whidi is to ascertain, 1st, the identity of the proposed 
voter with the registered person in respect of whose quali- 
fication he proposes to vote ; 2ndly, that the proposed voter 
has not already voted at that election (*). The voter may 


(a) See 16 & 17 Viet. c. 68, s. 4 ; 
30 & 31 Viet. 0 . 102, s.*41. 

(i) As to the polling places for 
the Universities of Oxford and 
Cambridge, see 16 & 17 Viet. o. 68, 
s. 5. 

(c) See 31 & 32 Viet. o. 66. 

16 & 17 Viet. c. 68, s. 4 ; 30 
& 31 Viet. c. 102, s. 43. 

(«) Vide sup. pp. 356, 365. 

(/) 35 & 86 Viet. e. 33, s. 7. 


($') 6 & 7 Viet. c. 18, s. 79. See 
Pryce V. Belcher, 3 C. B. 58 ; 4 0. 
B. 866. 

(A) Sect. 81. Analogous regu- 
lations are made for the university 
elections, in reference to objections 
to voting paper ». (See 24 & 25 Viet, 
c. 63.) 

(») See R. V. Thwaites, 1 EH. & 
Bl. 704 ; 35 & 36 Viot. o. 33, First 
Sched. (27) ; and see 43 Viet, c. 18, 
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also (upon the like requisition) be put to his oath upon 
these matters {k). But the law provides that no person 
claiming to vote shall he excluded from doing so, unless it 
appears upon his answers to the questions, that he is not 
entitled to vote ; or unless he refuses to take such oath (/) . 

2. Though no person can vote unless his name he on the 
register, yet a person who has been excluded therefrom hy 
the decision of the revising harrister, may nevertheless 
tender his vote at the election ; and the returning officer 
is hound to enter it in the poll hook as having heen ten- 
dered, distinguishing, however, all votes so claimed from 
votes admitted. And in the event of a petition complain- 
ing of an undue election or return, the correctness of the 
register, either as to votes excluded or admitted, may he 
impeached before the judge before whom the trial of the 
petition is conducted ; and the vote may he either allowed 
or rejected on such scrutiny, and the poll altered aocord- 
ingly (w). 

3. As it is essential to the very being of parliament that 
elections should he absolutely free, therefore all undue 
influences upon the electors are illegal, and strongly pro- 
hibited (n) . It is accordingly provided, that on eveiy day 
appointed for the nomination, or for the election, or for 
taking the poll for the election, of a member to serve in 
parliament, — ^no soldier, within two miles of the city, 
borough or place where the nomination or election is to 
be declared or poll taken, shall be allowed to go out of the 
barracks or quarters in which he is stationed, unless for 
the purpose of mounting or relieving guard, or for giving 

(Ar) 6 & 7 Viet. c. 18, s. 82. By Viet. c. 33. And see e. 24 of the 
2 Cho. 2, c. 24, and 43 Gteo. 3, Act last mentioned for provisions 
c. 74, an oath in regard to hrihery against personation of voters, which 
also might be put to the voter ; but is made a criminal offence and 
these enactments have been re- severely punishable, 
pealed. (See 17 & 18 Viet. c. 102, (w) See 31 & 32 Viet. o. 126, s. 

Sched. A. ; 36 & 36 Viet. c. 33, 26; Ryder v. Hamilton, Law Rep., 

Sched. 4.) 4 0. P. 659. 

(?) See R. V, Harris, 7 Oar. & P. (n) 1 W. & M. sess. 2, c, 2 ; 9 
263; R. V, Dodsworth, 8 Oar. & P. Oom. Joum. 191 ; 17 Joum. 607. 

218 ; 6 Viet. o. 18, s. 82 ; 36 & 36 
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his vote at such election. And every soldier allowed to 
go out for any such purpose, within the limits aforesaid, 
must return to his barracks or quarters with all convenient 
speed, as soon as his guard shall have been relieved or vote 
tendered. An exception, however, to this is allowed in 
the case of soldiers attending as guards to her majesty, or 
any of the royal family, and as to the soldiers usually 
stationed within the Bank of England (o). It has also 
been resolved by vote of the house of commons that no 
lord of parliament, or lord lieutenant of a county, hath 
any right to interfere in the election of commoners ; and 
by statute 2 W. & M. c. 7, the lord warden of the Cinque 
Porte was prohibited from recommending any members 
there {p). Officers of the excise, customs, stamps and cer- 
tain other branches of the revenue, as well as justices and 
officers appointed under the Metropolitan Police Acts, are 
also expressly prohibited, under heavy pecuniary penalties 
and loss of office, from any interference {q). Moreover, 
riots have been frequently determined to make an election 
void ; and by the Peform Act of 1832 it was provided, 
that where, at any place of election, the proceedings are 
interrupted by riot, or open violence, the sheriff or other 
returning officer shall adjourn the poll at such place till 
the following day ; and, if necessary, shall then further ad- 
journ the same until the interruption shall have ceased (r). 

4. While the electors, however, of one branch of the 
legislature are thus secured from any undue influence from 
either of the other two, as well as from all external vio- 
lence and compulsion, the greatest danger is that in which 

ip) 10 & 11 Viet. c. 21. The But this enactment, being found 
rule formerly was, that, as soon as inconvenient, is now repealed by 
the time and place for election were the statute above cited, 
fixed, all soldiers quartered in the {p) 1 Bl. Com. 179. (See 30 & 
place were to remove at least one 31 Viet. c. 69.) 
day before the election to the dis- {^) 1 Bl. Com. 179 ; 2 & 3 Viet, 
tance of two miles or more, and c. 71, s. 6. As to the right to 
not return till one day after the vide sup. p. 367* 
poll was ended. (8 Geo. 2, c. 30.) (r) 2 Will. 4, c. 46, s. 70. 
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themselyeB co-operate, by the infamous practices of bribery 
and corruption (s). To prevent which, very careful pro- 
vision has been now made by parliament itself. And in 
particular the 17 & 18 Yiot. c. 102 (called “ The Corrupt 
Practices Prevention Act, 1854 ”), amended by the Parlia- 
mentaiy Elections Act, 1868 (31 & 32 Viet. c. 125), and 
the PaxKamentaiy Elections Act, 1880 (43 & 44 Viet, 
c. 18), applies itself, in the first place, to the offence of 
bribery (t) ; its definition of which is pointed principally 
against the gift or promise of money or valuable considera- 
tion, or the gift, procurement, or promise of any office, 
place or employment, in order to induce a voter to vote or 
refrain from voting, or on account of his having already 
done so (w). And it enacts that such offence shall — ^both as 
regards him from whom the gift, procurement or promise 
proceeds, and him who agrees to vote for any money, 
valuable consideration, office, place or employment — amount 
to a crimmal offence. And in addition to the fine or im- 
prisonment otherwise consequent thereon, the offender, in 
the former case, shall be liable to forfeit 100/,, and in the 
latter 10/. {x). Secondly, the Act prohibits treating ; its 
definition of which points in general at the providing by 
any candidate, before, during, or after an election, any 
meat, drink, entertainment or provision, in order corruptly 

(fi) Bl. Com. ubi sup. early as 13Eliz., when one Thomas 

(^) This Act was passed only Longe, being a simple man and of 
for a limited time, but has been small capacity to serve in parUa- 
amended by 21 & 22 Viet. c. 87 ; 26 ment, acknowledged that he had 
& 27 Viet. c. 29, and 31 & 32 Viet. given the corporation by which he 
0 . 125; and these various enact** was returned 4^. He was removed, 
ments have been from time to time and a fine Of 20/. imposed on the 
continued as about to expire. (See corporation. 

41 & 42 Viet. c. 70; and 46 & 46 (w) See 35 & 36 Viet. c. 60, 

Viet. c. 64.) Bribery was an of- whereby “corrupt practices’’ at a 
fence also at the common law, municipal dection are also sought 
punishable with fine and imprison- to be restrained, and a tribunal 
ment (3 Burr. 1335, 1359 ; 4 Doug. established for the trial of such 
292). Blackstone says (vol. i. p. elections if impugned. 

179), that the first instance that (:r) 17 & 18 Viot. c. 102, ss. 2, 3. 
occurs of election bribery is as 
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to influenoe any person ‘to vote or refrain from voting, or 
on account of his having done so ; an ofEence which it 
visits, as regards the candidate, with the forfeiture of 50/., 
and as regards the voter who accepts what is thus illegally 
provided, with the consequence that he shaE be incapable 
of voting at that election, and that his vote, if given, shall 
he utterly void (y). Thirdly, the Act prohibits any undm 
influence ; an offence which it defines in such manner as to 
comprise, generally, any force, violence or restraint, or the 
infiiction of or threat to inflict any injury, or the practice 
of any intimidation, in order to induce any person to vote 
or refrain from voting, or on account of his having done 
so; and every person so offending, shall be guilty of a 
criminal action, and forfeit the sum of 50/. (s). Moreover, 
the Act prohibits the providing by a candidate, either for 
any voter or for any inhabitant of the county, city or place, 
of any cockade or other mark of distinctiony under a penalty 
of 2/. for every such offence (a) ; and also (under a similar 
penalty) the providing of refreshment to any voter on the 
day of nomination or of polling, on account of his having 
polled or being about to poll [h) ; and it further enacts, 
that all payments made on any such accoimt, or on acooimt 
of any chairing, hands of music, flags or banners, shall be 
deemed illegal payments within the Act (c). With a view 
also to the more effectual prevention of all such payments 
as it makes illegal, the Act provides for the annual ap- 
pointment of certain officers, called election auditors (d), to 


{y) Sect. 4. 

(s) Sect. 5. See R. r. Barnwell, 
29 L. T. p. 107. 

{a) Sect. 7. 

(«) Sect. 23. 

(c) Sect. 7. So also by 30 & 31 
Viet. c. 102, s. 36, payment of any 
money on account of the conveyance 
of any votef* to the poU^ either to the 
voter himself or any other person, 
was made an illegal payment under 
17 & 18 Viet. c. 102,— except only 


in the case of the boroughs of JEast 
Betford, SKorcham^ Grickladcy Much 
Wenlock and Aylesbury; but this 
exception now extends to all bo- 
roughs (43 Viet. c. 18). As to 
travelling expenses, see also 21 & 
22 Viet. c. 87, s. 1 ; Cooper v, Slade, 
6 H. of L. Cas. p. 746 ; Simpson r. 
Teend, Law Rep., 4 Q, B. 626. 

(d) See 21 & 22 Viet. o. 87, 
88. 2, 4. 
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whom is committed the duty of taking and publishing the 
account of all expenses incurred at elections (e) . And it 
further enacts, that no payment in respect of any election, 
or the expenses thereof, shall be made by, or by authority 
of, any candidate, except by or through the election auditor 
for such election (/) ; and that any payment otherwise 
made shall be deemed illegal, and that upon proof thereof 
the candidate shall forfeit double its amount, with 10/. 
besides {g). An addition to the offences in connection 
with elections has been now also made by the Repre- 
sentation of the People Act, 1867, whereby it is declared 
to be bribery if any person shall, either directly or in- 
directly, corruptly pay any rate on behalf of a rate-payer 
for the purpose of enabhng him to be registered as a voter, 
thereby to influence his vote at any future election; or for 
the purpose of inducing a voter to vote or refrain from 
voting (h). 

The election being closed, the sheriff or other returning 
officer returns the- -writ, with the names of the persons 
elected by the majority (/) to the clerk of the Crown in 
chancery, to whom also the poll-books are delivered, for 
their future safe custody (/*) . If the returning officer 
wilfully delays, neglects or refuses duly to return any per- 
son who ought to be returned, he is liable to an action at 
the suit of the party aggrieved, — in case it shall be deter- 
mined on the hearing of an election petition, in manner 
to be presently described, that such party was entitled to 
have been returned : and provided also that such action be 
commenced within one year after the commission of the 
injury, or within six months after the conclusion of the 

(e) 17 & 18 Viot. 0 . 102, ss. 26 — didate,” see 21 & 22 Viet. c. 87, s. 3. 

28. See The Queen v. Griffiths, (A) 30 & 31 Viet. o. 102, s. 49. 

7 Ell. & Bl. 952 ; and Edwards v. Personation” is also made a cor- 
Whitehurst, 6 H. & N. 131. rupt praetioe within the meaning 

(/) See Nurton t?. Dickson, 6 H. of this Act. (35 & 36 Viet. c. 33, 
& N. 637. 8. 24.) 

{g) 17 & 18 Viet, o, 102, s. 18. (t) See 23 Hen. 6, o. 14. 

As to who is to be deemed a can- (A) 6 & 7 Viot. c. 18, s. 93, 
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trial relating to such election (/) . In addition to wMoh, 
■we may observe, that it was provided by the Reform Act 
of 1832, that a returning officer or any other person 
wilfully contravening its provisions shall be liable to be 
sued by the party aggrieved thereby ; in which action, the 
jury may find a verdict for such sum as ihey shall think 
just, to the extent of 500/. (m). But the members returned 
by the returning officer are the sitting members until the 
return shall be declared false and illegal. 

Tihe form and manner of proceeding to impugn such 
return are regulated by 31 & 32 Viet. c. 125 (the 
“ Parliamentary Elections Act, 1868 ”) , and are in sub- 
stance as follows (n) : — Any person who voted, or had 
a right to vote, at the election, or claiming to have had 
a right to be returned or elected, or alleging himself to 
have been a candidate thereat, — may (within the period of 
twenty-one days after the return, or in case of an alleged 
corrupt payment, then within twenty-eight days after the 
date of such payment) subscribe a petition, complaining 
of an undue return or election (o) ; and such petition shall 
thereupon be served by the petitioner on the respondent, 
that is to say, on the candidate or candidates who have 
been returned {p). But it is required that the petitioner 
shall give security to the amount of one thousand pounds 
for payment of all costs, charges and expenses (y). The 


(/) 31 & 32 Viet. 0 . 125, s. 48. 
(w) 2 Will. 4, c, 46, s. 76. By 
6 & 7 Viet. c. 18, s. 97, a similar 
action, with damages to the extent 
of 100/., is given for the wilful 
breach of the provisions of that 
Act. (As to which, see Pryce t?. 
Belcher, 3 C. B. 58 ; 4 C. B. 866.) 
See also 30 & 31 Viet. c. 102, s. 59. 

(n) This Act is temporary only, 
but has been continued from time 
to time when about to expire. (See 
42 &43 Viet. c. 75; 45 & 46 Vict.c.64.) 
As to its construction, sea Pease v, 
Norwood, Law Rep., 4 0. P. 235 ; 
Waygood James, ib. 361 ; Stevens 


t?.Tillett,ib.6C.P.147. Generalrules 
for carrying the Act into effect were 
issued in Michaelmas Term, 1868. 

(o) Prior to this Act, the petition 
was disposed of before a select 
committee of the House of Com- 
mons itself, under the provisions of 
11 & 12 Viet. c. 98, and 28 & 29 
Viet, c. 8, both of which are re- 
pealed by 31 & 32 Viet. c. 126. 

(p) 31 & 32 Viet. c. 125, s. 6. 

(^) Sect. 6. As to the principles 

on which the costs on such petitions 
are assessed, see Hill v. Peel, Law 
Rep,, 5 C. P. 172 ; Hughes v. 
Meyrick, ib. 407. 



882 BK. IV. OF PUBLIC BIGHTS. — PT. I. CIVIL GOVERNMENT. 

trial of such a petition is oonduoted before two of the 
judges, and is tried by them sitting in open court, without 
a jury, and as the general rule in the borough or county, 
the election whereat has been impugned (r). At the con- 
clusion of the trial (at which witnesses are examined on 
oath) the judges determine whether the member whose 
return or election is complained of, or any or what other 
person, was duly returned or elected, or whether the election 
was void, and certify the same in writing to the Speaker, 
and such determination is final to all intents and purposes ; 
and is carried into execution by the directions of the house 
as to confirming or altering the return, or issuing a writ 
for a new election, as circumstances may require (s). There 
is, however, a proviso, that, if it shall appear to the judges 
on such trial that any questions of law as to the admis- 
sibility of evidence or otherwise require further considera- 
tion by the court in banc, it shall be lawful for them to 
postpone the grant of their certificate until the court has 
determined such questions (^). And where any charge is 
made in the petition of any corrupt practice having been 
committed at the election the judges shall, in addition, 
certify as to the same, or make any special report such as 
the occasion may require («) : — in which case the house of 
commons may make such order in respect of such special 
report as they shall think proper {x ) . And on a report by 
the judges that bribery has been committed, either by a 
candidate (personally, or through an agent with his know- 
ledge and consent), or by any other person, the guilty 
party shall be incapable during the next seven years of 


(r) Soe 31 & 32 Viet. c. 125, s. 11, 
and 42 & 43 Viot. c. 75. The judges 
are directed, on or before the third 
day of MichaelmaB term, in every 
year, to select by a majority of 
votes certain of their number, to be 
placed on a rota for the trial of 
election petitions during the en- 
suing year. 

(«) 31 & 32 Viet. c. 125, s. 13. 


{t) Sect. 12. 

(u) Sect. 11. With regard to the 
witnesses at the trial of the petition, 
it may be noticed that under this 
Act they are made entitled not only 
to their reasonable expenses, but 
also to an indemnity. (Sects. 33, 
34.) 

(a?) Sect. 14. 
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being elected to and sitting in parliament {y ) ; and shall 
also be incapable of being registered, or voting, as a par- 
liamentary-voter, at any election in the United Kingdom, 
or of holding certain ojQBlces — including any municipal or 
judicial office, — or of being appointed justice of the 
peace (s). 

We may remark here, that under the provisions of the 
15 & 16 Viet. 0 . 57 (as amended by the 31 & 32 Viet, 
c. 125, s. 56), where it has been represented to her Majesty, 
by a joint address of both houses of parliament, that 
there is reason to believe that corrupt practices have 
extensively prevailed in any county, borough or other 
place sending a member or members to parliament, her 
Majesty may appoint commissioners to make inquiry into 
the alleged practices ; and where their report has been un- 
favourable, it has been the practice for the legislature to 
deprive such place either permanently or for a time of its 
right to send members to parliament (a). 

When a member is once duly elected, and has been 
duly sworn {h), he is compellable to discharge the duties 
of the public trust thus conferred upon him ; and is bound 
to be present at every call of the house, unless he can 
show such cause as shall be deemed a sufficient excuse for 

(f/) If any candidate bo found voting at any time at any parlia* 
by the report to have been guilty, mentary election for sucb borough, 
or to have abetted the oflEence of {a) This course was taken with 
perBonation^ he shall be thereby regard to the boroughs mentioned 
disqualified, in addition to other sup. p. 337. As to the practice 

punishment, from sitting in parKa- pursued at such inquiries, seeFitz- 

ment for the county or borough gerald’s case. Law Eep., 6 Q. B. 

during the parliament then in 1 ; ib. 6 Exch. 21. As to certifi- 

existence. (36 & 36 Viet. o. 33, cates of indemnity given to wit- 

fl- 24.) nesses by such commissioners, see 

{z) 31 & 32 Viet. c. 126, ss. 43, The Queen v. Hulme, Law "Rep., 

45. By 34 & 36 Viet. c. 77, several 6 Q, B. 377 ; The Queen <?. Price, 

persons having been reported to ib. 6 Q. B. 411. As to the ex- 

the House as having been guilty penses of such inquiries, see 32 & 

of bribery at an election for a cer- 33 Viet. o. 61, continued by 36 & 37 
tain borough, such persons were Viet. c. 76, 
by name severally prohibited from (6) Vide sup. p. 340, 
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his non-attendanoe. Nor is he enabled by law to resign 
his seat. The only way of relinquishing it is to obtain 
some office, such as wiU have the effect of making the seat 
void. This, however, is now granted as a matter of course ; 
it having long been usual for the crown to bestow on any 
member wishing to vacate his seat the stewardship of the 
Chiltem Hundreds, — which, though merely nominal, is by 
the practice of parliament considered as an office sufficient 
for that purpose (c). 

And this abstract of the law of election, concludes our 
inquiries into the laws and customs more peculiarly relative 
to the house of commons. 

yi. [We proceed now to the method of making laws,~ 
which is much the same in both houses. But first it must 
be premised, that, for dispatch of business, each house of 
parliament has its speaker. The speaker of the house of 
lords — whose office it is to preside there, and manage the 
formality of business — ^is the lord chancellor, or keeper of 
the great seal, or any other appointed by royal commission ; 
and if none be so appointed, the house of lords (it is said) 
may elect. The speaker of the house of commons is one of 
its members chosen by the house {d ) ; but he must be ap- 
proved by the sovereign (c). And herein the usage of the 

2 Hats. 41. It is said by of Munster.” (See 21 & 22 Viet. 
Mr. Hatsell that this practice is c. 110, s. 4.) 
believed to have begun not earlier {d) Com. Dig. Pari. E. 6. As 

than about the year 1750, and that to his salary, (fee., see 30 Geo. 3, 

it would be difficult, from the form c. 10 ; 2 & 3 Will. 4, c, 105 ; 4 & 6 

of appointment to the Chiltem Will. 4, c. 70. As to the per- 

Hundreds, to show that it is an formance, by a deputy speaker, of 
office. The stewardships of the certain duties of the speaker during 
manors of East Hendred, North- the temporary absence of the latter, 
stead, or Hempholme, are also see 18 & 19 Viet. c. 84. 
granted for this purpose, when the (e) Sir Edward Coke, upon being 
Chiltem Hundreds are occupied. elected speaker in 1592, in his ad- 
(See May’s Laws of Pari. {8th ed.) dress to the throne, declared, this 
p. 657.) An Irish member accepts, is only as yet a nomination, and 

in order to effect the same object, no election, until your majesty 

the nominal office of “escheator giveth allowance and approba- 
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[two houses differs, that the speaker of the house of com- 
mons cannot give his opinion or argue any question in the 
house (/) ; but the speaker of the house of lords, if a lord 
of parliament, may. In each house the act of the majority 
binds the whole, and this majority is declared by votes 
openly and publicly given; not privately or by ballot. 
This latter method may be serviceable to prevent intrigues 
and unconstitutional combinations ; but it is impossible to 
bo practised with us, at least in the house of commons, 
where every member’s conduct is subject to the future 
censure of his constituents, and therefore should be openly 
submitted to their inspection.] 

It is to be observed, that in the house of commons the 
speaker never votes, except when the votes of the house 
are otherwise equal ; and in such cases he has a vote 
which determines the majority {g). The speaker of the 
house of lords, on the other hand, has his vote counted 
with the rest of the house ; and in case of an equality of 
voices, the rule is that the negative opinion prevails (Ji). 

[To introduce a biU in either house, if the relief sought 
by it is of a private nature, it is first necessary to prefer 
a petition ; which must be presented by a member, and 
usually sets forth the grievance desired to bo remedied. 
This petition (when founded on facts that may be in their 
nature disputed) is referred to a committee of members, 
who examine the matter alleged, and accordingly report 
it to the house ; and then, (or otherwise, upon the more 
petition,) leave is given to bring in the bLll(<). And 
in the house of lords, if the bill begin there, it is (when 
of a private nature) referred to two of the judges, to 
examine and report the state of facts alleged, to see that 


tion.’’ (2 Hats. 164.) But tlio 
house of commons at i)resent, says 
Mr. Christian (1 Bl. Com. p. 181), 
would scarce admit their speaker 
to hold such language. 

(/) But when the house resolves 
itself into a committee, the case is 

VOL. TI, 


otherwise. Vide post, p. 387. 

[(j) See May’s Laws of Pari. (8th 
cd.) p. 375. 

(A) See 33 Lords’ J. 619 ; 14 
Lords’ J. 167, 168. 

(i) Com. Dig. Pari. Q-. 11 ; 41 
Geo. 3, c. 105. 


V {' 
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[all necessary parties consent, and to settle all points of 
teclinical propriety.] In public matters, a bill originating 
in the commons is brought in upon motion made to the 
house to' obtain leave for that purpose, and there is no 
petition required ; but there are many “ standing orders ” 
relative to the introduction of either public or private 
bdls, and of too minute a nature to be detailed in this 
place (/i). [Formerly, all bills were drawn in the form 
of petitions to the crown (/), which were entered upon 
the parliament ro//s, with the king’s answer thereunto 
subjoined ; not in any settled form of words, but as the 
circumstances of the case required (w) : and, at the end 
of each parliament, the judges drew them into the form of 

(A:) Sec 7 Will. 4 & 1 Viet. c. 83, In consequence of this (remarks 

as to the deposit of plans and dom* Mr. Christian, 1 Bl. Com. p. 181) 

mcnis in the case of private hills ; — there is a very memorablo petition. 

14 & 15 Viet. c. 49 (repealing* 11 & from the commons in 2 Hen. 5, 

12 Viet. c. 129), as to the prclhni^ which states that it is the liberty 

nary inquiries to bo made on all and freedom of the commons that 

ajiplications for local Acts affecting there should be no statute without 

navigation ; — 10 & 11 Viet. c. 69 ; their assent, considering that they 

12 & 13 Viet. c. 78; 28 & 29 Viet. have ever been as well assentera 

c. 27 ; 34 & 35 Viet, c, 3 ; and 42 & as petitioners ; and therefore they 

43 Viet. c. 17, as to on private pray that, for the future, there 
bills. As to the power of com- may bo no additions or diminu- 

mittees of the house to administer tions to their petitions. And in 

oaths to witnesses, see 34 & 35 answer to this, the king granted 

Viet. c. 83. that from henceforth they should 

(/) The commons, for nearly two be bound in no instance without 

centuries, continued the style of their assent, save his royal prero- 

very humble petitioners. Their gative to grant and deny what ho 

petitions frequently began with pleased of their petitions. (Euff. 

Your poor commons beg and Bref. xv. : Rot. Pari. 2 Hen. 6, 

“ pray,’^ and concluded with *‘for No. 22.) 

“God's sake, and as an act of («i) Sec, among numberless other 
“ charity;” — “ Vos poveres com^ instances, the articuli clcrij 9 Edw. 

munes prient et supplienty pur JUieu 2. As to the antient form of our 

et enceuvre de char tied ^ (Rot, Pari. statutes, much information will bo 

passim.) And it appears that, found in Hist. Eng. Law, by 

prior to the reign of Henry the Reeves, vol. i. p. 215 ; vol. ii. pp. 

fifth, it had been the j)ractice of 142, 153, 354; vol. iii. pp, 143, 252, 

the kings to add and enact more 379; vol. iv. pp. Ill, 130, 411. 

than the commons petitioned for. 
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[a statute, wHch was entered on the statute rolls. In the 
reign of Heniy the fifth, to prevent mistakes and abuses, 
the statutes were drawn up by the judges before the end 
of the parliament ; and, in the reign of Henry the sixth, 
bills in the form of Acts, according to the modem custom, 
were first introduced.] The style now used in an Act 
of parliament, is as follows: — “Bo it enacted by the 
“ queen’s most excellent majesty, by and with the advice 
“ and consent of the lords spiritual and temporal, and 
“ commons, in this present parliament assembled, and by 
“ the authority of the same.” 

Supposing the bill to commence in the house of com- 
mons and to be of a public nature, the persons directed 
to bring in the bill present it to the house drawn out in a 
proper form («). The bill is read a first time and then 
ordered to be printed ; and at a convenient distance it is 
read a second time; and after each reading the speaker 
opens to the house the substance of the bill, and puts the 
question, whether it shall proceed any further (o) . The 
introduction of the bill may be originally opposed, as the 
bill itself may be at either of the readings ; and if the op- 
position succeeds, the bill must be dropped for that session ; 
as it must also be, if opposed with success in any of the 
subsequent stages {j)). 

[After the second reading it is committed^ that is, re- 
ferred to a committee ; which is either selected by the 

(>/) 1 Bl. Com. p. 182. See panics and others, — and also in 

13 & 14 Viet. c. 21 (often called order to secure uniformity, — those 

Lord Romilly’s Act) as to shorten- provisions are now consolidated 

ing the. language used in Acta of into several Acts; and into any 

parliament, the manner of citing subsequent statute passed with re- 
former statutes, and the inter- fcrence to such undertakings, one 

pretation of words. We may also or more of such “Consolidation 

notice here, that, in order to avoid Acts,’’ or certain of their clauses 

the necessity of repeating in many (as the case may require), are in- 
different Acts, the various provi- corporated by reference, 

sions usually introduced into such {o) Com. Dig. Pari. &. 12, 13, 14. 
as authorize the execution of xmder- {p) 1 Bl. Com, p. 182. 

takings of a public nature by com- 

c c 2 
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[house, or else the house resolves itself into a committee 
of the whole house. A committee of the whole house is 
composed of every member ; and, to form it the speaker 
quits the chair (another member being appointed chair- 
man), and may then sit and debate as a private member. 
In these committees the bill is debated clause by clause, 
amendments made, the blanks filled up, and sometimes 
the bill entirely new-modelled. After it has gone through 
the committee the chairman reports it to the house, with 
such amendments as the committee have made ; and then 
the house reconsiders the whole bill again, and the ques- 
tion is repeatedly put upon every clause and amendment.] 
When the house hath agreed or disagreed to the amend- 
ments of the committee, and sometimes added new amend- 
ments of its own, the bill is then ordered to be reprinted {q ) ; 
and it is then read a third time, and amendments are 
sometimes made to it at this stage also, and new clauses 
added (r). The speaker then again opens the contents, 
and, holding it up in his hands, puts the question, whether 
the bill shall pass (.s). If this is agreed to, the title to it 
is then settled ; and this used to be a general one for all 
the Acts passed in the session, till, in the time of Henry 
the eighth, distinct titles were introduced for each chap- 
ter {t ) . [After this the bill is printed fair by the Queen’s 
printer, and one of the members is directed to carry it to 
the lords, and desire their concurrence. And the member 
thus deputed, attended by several more, carries it to the 
bar of the house of peers, and there delivers it to their 
speaker, who comes down from his woolsack to receive it. 

(q) 90 Com. J. 337 ; 105 Ibid, (»•) Noy, 84. 

372. At this stage of the proceed- (s) 1 Bl. Com. p. 183. 

ings the former practice was to (<) Bl. Com. ubi sup. It is said 

ffross the bill on one or more pieces that this custom first began in the 
of parchment. But this was dis- fifth year of Henry the eighth, 
continued in 1849. See May’s (Hist. Eng. Law by Reeves, vol. iv. 

Laws of Pari. (8th ed.) p. 635. p. 412.) As to the title being no 

And see, per Willcs, J., Claydon r. part of the Act, vide sup. vol. i. 
Green, Law Rop., 3 C. P. 621. p. 68, n. (d). 
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[It there passes through the same forms as in the house 
of commons, and, if rejected, no more notice is taken ; hut 
the matter passes suh silentiOy to prevent unbecoming alter- 
cations. But if it is agreed to, the lords send a message, 
(which upon matters of high dignity or importance is 
conveyed by two of the judges,) that they have agreed 
to the same ; and the bill remains with the lords, if they 
have made no amendment to it. But if any amendments 
are made, such amendments are sent down witli the bill, 
to receive the concurrence of the commons. If the com- 
mons disagree to the amendments, a conference usually 
follows between members deputed from each house ; who, 
for the most part, settle and adjust the differences ; but if 
both houses remain inflexible, the bill is dropped (w). If 
the commons agree to the amendments, the bill is sent 
back to the lords by one of the members, with a message 
to acquaint them therewith. The same forms are observed, 
mutatis mutandis^ when the bill begins in the house of 
lords {jc ) . And when both houses have done with any 
bill, it always is deposited in the house of peers, to wait 
the royal assent ; except in the case of a bill of supply, 
which, after receiving the concurrence of the lords, is sent 
back to the house of commons (y) . 

The royal assent may be given either in person or by 
commission : 1. In person : when the sovereign comes to 
the house of peers, and, sending for the commons to the 
bar, the titles of all the bills that have passed both houses 
are read ; and the sovereign’s answer is declared by the 
clerk of the parliament in Norman-French (s) ; a badge. 


(w) Com, Dig. rarliament, G. 24. 

(x) No motion or permission to 
present tlie bill, however, is here 
necessary, — every peer being at 
liberty to present a bill and lay it 
on the table of the house. See 
May’s Laws of Pari. (8th ed.) p. 
484. 

(y) Com. Jonm. 24th July, 1660. 


When an act of grace or pardon is 
passed, it is first signed by the 
sovereign, and then read once only 
in each of the houses, without any 
amendment. (D’Ewes’ Joum. 20, 
73; Com. Joum. 17th Juno, 1747). 

( 2 ) The language of the statutes 
prior to the reign of Richard the 
third, is generally Latin or French. 
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[(it must be owned), now the only one remaining, of con- 
quest I and wbich one could wish to see fall into total 
oblivion, unless it be reserved as a solemn memento to 
remind us that our liberties are mortal, having once been 
destroyed by a foreign force. If the sovereign consents to 
a pubUo bill, the clerk usually declares “ le roy (or la reine) 
“ le milt if to a private bill, “ soil fait comme il est dcsirif 
If the sovereign refuses his assent, it is in the .gentle lan- 
guage of “ le roy (or la reine) s’avisera ” {a). When a bill 
of supply is passed, it is carried up and presented to the 
sovereign by the speaker of the house of commons {h ) ; 
and the royal assent is thus expressed, “JSe roy (or la 
“ reine) remercie ses loyal subjects, accepte lour benevolence, 
“ ct aussi le veutP In case of an Act of grace, which 
originally proceeds from the crown, and has the royal 
assent in the first stage of it, the clerk of the parliament 
thus pronounces the gratitude of the subject : “ les prelats, 
“ seigneurs, et commons, en ce present parliament assembles, 
“ axi nom de touts vons aiitres subjects, remercient trh 1mm- 
“ blcment votre majeste, et prient d Dieu votis donner en saute 
“ bone vie et longue*^ (c). 2. By commission : for by the 

statute 33 Henry VIII. o. 21, the king was enabled also 
to give his assent by letters-patent under his great seal, 
signed with his hand, and notified in his absence to both 

(See Christian’B Blackstonc, vol. i. ing bills was exerted, were in the 
p. 184.) But all Richard the third’s year 1C92, by William the third, 
statutes are in English, and so they who at first refused his assent to 
have continued to be drawn in all the bill for triennial parliaments, 
subsequent periods. but was prevailed upon to permit 

(a) The words ie roi s'avisera it to be enacted two years after* 
correspond to the phrase formerly wards (Do Lolme, Const, of Eng. 
used by courts of justice, when they p. 404) ; and in 1707, when Queen 
required lime to consider of their Anno refused her assent to a Scotch 
judgment, viz. curia advisari vuU. militia bill. (18 Lords’ Joum. 
And there can be little doubt but 506.) 

originally tho phrase implied a {h) Rot. Pari. 9 Hen. 4, in Pryn. ; 
serious intent on the part of the 4 Inst. 22, 28. 
sovereign, to take the subject under (c) D’Ewes’ Joum. 35. But see 
consideration. The last occasions May’s Laws of Pari. (8th ed.) p. 

on which the prerogative of reject- 549. 
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[houses assemhled together in the higher house. And 
when the hill has received the royal assent in either of 
these ways, it is then, and not before, a statute or Act of 
parliament (rf).] To this it may be added, that, by the 
33 Greo. III. c. 13, the clerk of parliament is directed to 
indorse on every Act, immediately after the title thereof, 
the day, month, and year when the same shall have passed, 
and shall have received the royal assent ; and such in- 
dorsement shall be taken to be part of the Act, and shall 
be the date of its commencement, where no other com- 
mencement shall have been provided (e) . 

[This statute or Act is placed among the records of the 
kingdom, there needing no formal promulgation to give it 
the force of a law, (as was necessary by the civil law with 
regard to the emperor’s edicts,) because every man in 
England is, in judgment of law, party to the making of 
an Act of parliament, being present thereat by his repre- 
sentatives. However, the Queen’s printer is bound, by 
virtue of his office, to print each Act for the information 
of the whole land(./). And, formerly, before the inven- 
tion of printing, it was used to be published by the sheriff 
of every county, the , king’s writ being sent to him at the 
end of every session, together with a transcript of all the 


{(1) Seo B. i\ Justices of Middle- 
sex, 2 B. & Ad. 818. 

[c) As to the law mth respect 
to the time when a statute begins 
to operate, see also sup. vol. i. p.71. 

(/) 104 Com. Joum. 51. Tuhlic 
statutes (as to which vide sup. 
vol. I. p. G9 ) need no proof in 
courts of justice, being judicially 
noticed (sec Taylor on Evidence, 
ss. 6, 1308) ; and by 41 Geo. 3, 
c. 90, a, 9, copies of Acts of Great 
Britain and Ireland, printed by tho 
Idng^B printer prior to the Union, 
are made conclusive evidence of tho 
Act, as between tho two countries. 
It may also bo observed, that by 
8 & 9 Viet. c. 113, ss. 3, 4, all 
copies of private Acts, and of the 


journals of cither house, if purport- 
ing to bo printed by the printers to 
the crown or cither house of parlia- 
ment, shall bo admitted as evidence 
thereof ; and so also, by the stat. 
45 Viet. c. 9 (Documentary Evi- 
dence Act, 1882), s. 2, if purporting 
to bo printed under the suporinton- 
dcnce or authority of her Majesty ^s 
stationery office. Moreover, if any 
person shall print such documents, 
falsely pur£)orting to bo printed by 
tho crown or parliament printer, 
or queen’s stationery office, or ftha.1^ 
knowingly tender tho same in evi- 
dence, ho shall incur heavy penal- 
ties. (Sec 24 & 25 Viet. c. 98, s. 29 ; 
and 45 Viet. c. 9, s. 3.) 
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[Acts made at that session, commanding him, “ ut staiuta 
“ illOy et omnes artmilos in eisdem contentos^ in singulis locis 
“ ubi eat^edirc viderit, public^ proclamari, et firmiter teneri et 
“ obsermri faciaty And the usage was to proclaim them 
at the county court of the sheriff, and there to keep them, 
that whoever would might read or take copies thereof; 
which custom continued till the reign of Henry the 
seventh {g) . 

An Act of parliament thus made, is the exercise of the 
highest authority that this kingdom acknowledges upon 
earth. It hath power to hind every subject in the land, 
and the dominions thereunto belonging; nay, even the 
sovereign himself, if particularly named therein. And it 
cannot be altered, amended, dispensed with, suspended, 
or repealed, but in the same forms, and by the same au- 
thority of parliament ; for it is a maxim in law, that it 
requires the same strength to dissolve as to create an obli- 
gation. It is true it was formerly held, that the sovereign 
might in some cases dispense with penal statutes {h) ; but 
now, by statute 1 W. & M. sess. 2, c. 2, it is declared that 
the suspending or dispensing with laws by regal authority, 
without consent of parliament, is altogether illegal (/). 

VII. There remains only, in the seventh and last place, 
to add a word or two concerning the manner in which par- 
liaments may be adjourned, prorogued, or dissolved (A’). 

An adjournment is no more than a continuance of the 
session from one day to another, as the word itself signifies ; 
and this is done by the authority of each house separately 
every day; and sometimes for a fortnight or a month 
together, as at Christmas or Easter, or upon other particular 
occasions. But the adjournment of one house is no ad- 
journment of the other {j'). It hath also been usual, when 

(^) 3 Inst. 41 ; 4 Inst, 26. servance Act). As to statutes and 

(7/) Finch’s L. 82, 234 ; Bacon’s the rules relative to their construc- 
Elem, c. 19. tion, see also sup. vol. i. pp. 68 — 79. 

(?) Wherefore, e.g., the stat. 38 (A) Com, Digest, Parliament, 

& 39 Viet, c. 80, enabling the crown N. O, P. 
to dispense with penalties under (7) 4 Inst. 28, 

21 Geo. 3, c. 49 (Lord’s Day Ob- 



CHAP. 1. — OF THE PABTilAMENT. 


393 


[the sovereign hath signified his pleasure that both or either 
of the houses should adjourn themselves to a certain day, 
to obey the royal pleasure so signified, and to adjourn ac- 
cordingly (w). Otherwise, besides the indecorum of a re- 
fusal, a prorogation would assuredly follow : which would 
often be very inconvenient to both public and private 
business : for a prorogation puts an end to the session ; 
and then such bills as are only begun and not perfected, 
must be resumed de novo (if at all) in a subsequent session; 
whereas, after an adjournment, all things continue in the 
same state as at the time of the adjournment made, and 
may be proceeded on without any fresh commencement.] 
Ai n'orogation is the continuance of the parliament from 
one session to another, as an adj ournment is a continuation 
of the session from day to day. This is done by the royal 
authority alone — usually expressed by the lord chancellor 
in the presence of, or by commission from, the crown, or 
else by proclamation (??). And by 30 & 31 Viet. c. 81, 
such last mode of announcing the royal intention is ex- 
pressly made sufficient notice thereof, provided the day of 
prorogation be to some day not less than fourteen days 
from the day for which parliament then stood summoned 
or prorogued ; and provided also that the prorogation be 
not at the close of a session, to which case the Act is not 
to apply. Both houses are necessarily prorogued at the 
same time; it not being a prorogation of the house of 
lords, or commons, but of the parliament. The session is 
never understood to be at an end until a prorogation; 
though, unless some Act were passed or some judgment 
given in parliament, it would in truth be no session at 
all (o) . And formerly the usage was, for the sovereign 


(;w) Com. Journ. passim; c. g., which it stands prorogued for dis^ 

11th June, 1572 ; 2lBt May, 1768. patch of business, notice to that 

{n) See 1 Bl. Com. hy Christian, effect is given by proclamation, 
p. 186, where it is remarked, that (o) 1 Bl. Com. p. 187 ; 4 Inst, 
when it is intended that parlia- 28 ; Hale of Pari. 38 ; Hut. 61. 
ment should meet upon the day to 
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from time to time to give the royal assent to all such bills 
as be approved, and then to prorogue the parliament; 
though sometimes only for a day or two, and thus end the 
session ( jt?) ; which custom obtained so strongly, that it 
was at one time made a question whether giving the royal 
assent to a single bill did not, as of course, put an end to 
the session [q). [And, though it was then resolved in the 
negative, yet the notion was so deeply rooted, that the 
statute 1 Oar. I. o. 7, was passed to declare that the ting’s 
assent to that and some other Acts should not put an 
end to the session. And, even afterwards in the reign of 
Charles the second, we find a proviso frequently tacked to a 
bill, that his majesty’s assent thereto should not determine 
the session of parliament (r). But it now seems to be 
allowed, that a prorogation must be expressly made, in 
order to determine the session.] The prorogation is to a 
day fixed. But by the joint effect of the 37 Geo. III. 
c. 127, the 39 & 40 Geo. III. o. 14, and ‘“The Meeting of 
Parliament Act, 1870” (33 & 34 Viet. c. 81), the sovereign 
may now at any time, without regard to the period to 
which parliament may stand prorogued or adjourned, 
appoint it to re- assemble for dispatch of business at the 
expiration of six days from the date of the proclamation. 

A dissohifion is the civil death of the parliament ; and 
this may be effected three ways («). 

1. [A parliament may be dissolved by the sovereign’s 
will, expressed either in person or by representation : for 
as ho has the solo right of convening the parliament, so 
also it is a branch of the royal prerogative, that he may 
(whenever ho pleases) either prorogue the parliament for a 
time, or put a final period to its existence. If none but 
itself had a right to prorogue or dissolve a parliament, it 
might happen to become perpetual. And this would be 
extremely dangerous, if at any time it should attempt to 

{p) Com. Joum. 2l8t Oct. 1553. (r) See, for example, stat. 12 

(?) Ib. 2l8t Nov. 1554. Car. 2, c. 1 ; 22 & 23 Oar. 2, c. 1. . 

(s) Com. Dig. Pari. 1, 2. 
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[encroaoli upon the executive power ; as was fatally expe- 
rienced by the unfortunate King Charles I., who, having 
unadvisedly passed an Act to continue the parliament then 
in being till such time as it should please to dissolve itself, 
at last fell a sacrifice to that inordinate power which he 
himself had consented to give it.] 

2. Until recently it was the rule that any parliament in 
being was dissolved by the demise of the crown. And, by 
the common law, this dissolution happened immediately 
upon the death of the reigning sovereign; for he being 
considered in law as the head of the parliament {caput ^ 
principium, et that failing, the -whole body was held 
to be extinct {t). But the calling a new parliament imme- 
diately on the inauguration of the successor being found 
inconvenient, and dangers being apprehended from having 
no parliament in being, in case of a disputed succession, it 
was enacted by 6 Ann. o. 41 (u), that the parliament in 
being should continue for sh months (but no longer) after 
the demise of the crown, unless sooner prorogued or dis- 
solved by the successor ; — and that, if it were at the time 
of such demise separated by adjournment or prorogation, 
it should re-asscmble immediately. It was also enacted by 
37 Geo. III. c. 127, that in case of such demise between a 
dissolution and the day appointed by the writs of summons 
for the meeting of a new parliament, the last preceding 
parliament should immediately convene for six months, 
unless sooner prorogued or dissolved by the succeeding 
sovereign; and that in the event of such demise on or 
after the day appointed for assembling the new parliament, 

{t) 1 Bl. Com. p. 188. Accord- six months after the demise; and 
ingly, offices held under the crown by 11 Geo, 4 & 1 Will. 4, c. 43, 

are, in general, vacated by the no fees or stamp duties shall be 

demise of the sovereign, Bac. Ab. charged on the renewal of them. 
Courts (C.) ; but by 7 & 8 Will. 3, As to the commissions of the judges^ 
c. 27, 8. 21, 1 Ann. c. 2, C Ann. vide p. 625. 
c. 41, 8. 8, and 1 Geo. 2, c, 5, com- (?«) 1 Bl. Com. p, 188. See also 
missions under the crown (whether 7 & 8 Will. 3, c. 15, repealed by 

civil or military) are continued for 30 & 31 Viet, c. 59. 
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but before it bad in fact assembled, then tbe new parlia- 
ment should in like manner convene for six months, unless 
sooner prorogued or dissolved. The law on this subject, 
however, is now further regulated by the 30 & 31 Viet. 
0 . 102, s. 51, which enacts, that (anything in the 6 Ann. 
c. 41, notwithstanding) “the parliament in being at any 
future demise of the crown shall not bo determined or 
dissolved by such demise, but shall continue so long as it 
would have continued but for such demise, unless sooher 
prorogued or dissolved by the crown.” 

3. [Lastly, a parliament may be dissolved or expire by 
length of time. For if either the legislative body were 
perpetual, or might last for the life of the prince who con- 
vened them (as formerly), and were so to be supplied by 
occasionally filling the vacancies with new representa- 
tives, — ^in these cases, if it were once corrupted, the evil 
would be i)ast all remedy ; but when different bodies 
succeed each other, if the people see cause to disapprove 
of the present, they may rectify its faults in the next. A 
legislative assembly, also, which is sure to be separated 
again, (whereby its members will themselves become private 
men, and subject to their full extent to the laws which 
they have enacted for others,) will think itself bound, in 
interest as well as in duty, to make only such laws as are 
good. The utmost extent of time that the same parliament 
was allowed to sit, by the statute G W. & M. o. 2, was 
three yeais {x ) ; after the expiration of which, reckoning 
from the return of the first summons, the parliament was 
to have no longer continuance. But by the statute 1 Geo. I. 
st. 2, 0 . 38 — in order, professedly, to prevent the great and 
continued expenses of frequent elections, and the violent 
heats and animosities consequent thereupon, and for the 
peace and security of the government, then just recovering 
from the late rebellion — this term was prolonged to seven 

(jp) Before the Triennial Act, the the king. (Christian’s Blackstone, 
duration of parliament was only vol. i, p. 189.) 
limited by the pleasure or death of 
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[years ; and, what alone is an instance of the vast authority 
of parliament, the very same house that was chosen for 
three years, enacted its own continuance for seven. So 
that, as our constitution now stands, the parliament must 
expire, or die a natural death, at the end of every seventh 
year, if not sooner dissolved by the royal prerogative.] 
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CHAPTEE II. 

t 

OF THE SOVEREIGN, IN HIS GENERAL RELATION TO THE 
PEOPLE ; AND HEREIN, OF THE LAW OF SUBJECT AND 
ALIEN. 

The supreme executive power of the United Kingdom of 
Gbeat Britain and Ireland and its dependencies is vested 
hy our laws in a single person, the king or queen ; under 
such style and titles appertaining to the imperial crown 
thereof, as shall he appointed hy royal proclamation under 
the great seal of the United Kingdom (a) . And it matters 
not to which sex the crown descends, hut the person entitled 
to it, whether male or female, is immediately invested with 
all the ensigns, rights, and prerogatives of sovereign power, 
as is declared hy statute 1 Mar. sess. 3, c. 1 (b). 

In discoursing of the royal rights and authority, it is 
proposed to consider the sovereign under several distinct 
aspects. First, With regard to the relation which he 
hears to his people in general. Secondly, With regard 
to his title. Thirdly, With regard to the royal family. 
Fourthly, With regard to his councils. Fifthly, With 
regard to the prerogative. Sixthly, With regard to the 
royal revenue. Seventhly, With regard to the royal forces. 

And, first, with regard to the relation between the 
sovereign and the people, we may remark that there exist 
between them the mutual duties of protection and sub- 
jection. 

(a) See 39 & 40 Goo. 3, c, 67 ; Kingdom of Great Britain and 
39 & 40 Viet. c. 10. The present Ireland Queen, Defender of the 
style and title adopted hy our Faith, Empress of India’’ (vide 
gracious sovereign is “ Victoria hy sup. vol. i. !>. 115). 
the grace of God of the United (5) 1 Bl. Com. p. 190. 
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[These reciprocal duties are what were meant hy the 
convention in 1688, when it declared that King James 
had broken the original contract between king and people. 
But however, as the terms of that original contract were 
in some measure disputed, — ^being alleged to exist prin- 
cipally in theory, and to be only deducible by reason and 
the rules of natural law, in which deduction different 
understandings might very considerably differ, — it was, 
after the Revolution, judged proper to declare these duties 
expressly, and to reduce that contract to a plain certainty. 
So that whatever doubts might be formerly raised by 
weak and serupulous minds about the existence of such a 
contraet, they must now entirely cease; especially with 
regard to every prince who hath reigned since the year 
1C88. 

The principal duty then of the sovereign is to govern 
his people according to law. Nec regihiis infiniia aut 
Uhera potestas, was the constitution of our German an- 
cestors on the continent (c) . And this is not only conso- 
nant to the principles of nature, of liberty, of reason, and 
of society, but has always been esteemed an express part 
of the common law of England, even when prerogative 
was at the liighest. “The king,” saith Bracton, who 
wrote under Henry the third, “ought not to be subject to 
“ man, but to God, and to the law ; for the law maketh 
“ the king. Let the king therefore render to the law, 
“ what tlie law has invested in him with regard to others ; 
“dominion and power: for he is not truly king where 
“ will and pleasure rule and not the law” (f?). And, again, 
“ the king also hath a superior, namely God, and also the 
“ law, by which he was made a king” {e). Thus Bracton : 
and Fortescuo also, having fii’st well distinguished between 
a monarchy, absolutely and despotically regal, which is 

(c) Tac. de Mor. Gcrm» c. 7. hmte inhirilance que U roy ad; car 

(d) L. 1, c. 8. par la ley il memc et touts ses sujets 

{c) L. 2, c. 16, B. 3. This is sont ruUsy ct si la ley ne fuity nul 

also -well and strongly expressed in roi, et nul inheritance seray — 19 

the Year Books, ** La ley est le plus Hen, G, 63. 
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[introduced by conquest and violence, and a political or 
civil monarchy, which arises from mutual consent, (of 
which last species he asserts the government of England 
to be,) immediately lays it down as a principle, that the 
king of England “ must rule his people according to the 
“ decrees of the laws thereof ; insomuch that he is bound, 
“by an oath at his coronation, to the observance and 
“ keeping of his own laws” (/). But to obviate all doubts 
and difficulties concerning this matter, it is expressly de- 
clared by statute 12 & 13 Will. III. c. 2, “ that the laws 
“ of England are the birthright of the people thereof ; and 
“all the kings and queens who shall ascend the throne 
“ of this realm ought to administer the government of the 
“ same according to the said laws : and all their officers 
“ and ministers ought to serve them respectively according 
“ to the same : and therefore all the laws and statutes of 
“ this realm, for securing the established religion, and the 
“rights and liberties of the people thereof, and all other 
“ laws and statutes of the same now in force, are ratified 
“ and confirmed accordingly.” 

And, as to the terms of the original contract between 
king and people, these may be said to be now couched in 
the coronation oath, which, by the statute 1 W. & M. 
c. 6, is to be administered to every king and queen who 
shall succeed to the imperial crown of these realms, by 
one of the archbishops or bishops of the realm, in the 
presence of all the people ; who, on their parts, do recipro- 
cally take the oath of allegiance to the crown. This 
coronation oath is conceived in the following terms : — 

The archbishop or bishop shall say^ — “ Will you solemnly 
“ promise and swear to govern the people of this kingdom 
“ of England, and the dominions thereto belonging, accord- 
“ ing to the statutes in parliament agreed on, and the laws 
“ and customs of the same ?” The king or queen shall say, “ I 

(/) 0. 9, and c. 34. And com- the Emperors Severus and Anto- 
paro Justinian’s Institutes, L. ii, ninus, — Licet enim legihus soluti 
t. 17, 8, recording the opinion of snmusy attamcn legibm 
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[“ solemnly promise so to do.” — Archbishop or bishopy “Will 
“you to your power cause law and justice, in mercy, to be 
“executed in all your judgments?” King or queeny “I 
“ will.” — Archbishop or bishopy “ Will you to the utmost of 
“ your power maintain the laws of God, the true profession 
“ of the gospel, and the protestant reformed religion esta- 
“ blished by the law ? And will you preserve unto the bishops 
“ and clergy of this realm, and to the churches committed 
“ to their charge, all such rights and privileges as by law 
“do or shall appertain unto them, or any of them?”-— 
King or quceny “All this I promise to do.” — After this 
the king or queen, laying his or her hand upon the holy 
Gospels, shall say, “The things which I have here before 
“ promised I wHl perform and keep ; so help me God :” 
and then shall kiss the book. 

This is the form of the coronation oath, as it is now 
prescribed by our laws ; the principal articles of which 
appear to be at least as antient as the Mirrour of Jus- 
tices {g), and even as the time of Braeton (A) ; but the 
wording of it was changed at the Revolution, because (as 
the statute alleges) the oath itself had been framed in 
doubtful words and expressions, with relation to antient 
laws and constitutions at that time unknown (t). How- 
ever, in what form soever it be conceived, this is most 
indisputably a fundamental and original express contract ; 
though doubtless the duty of protection is impliedly as 
much incumbent on the sovereign before coronatidh, as 
after; in the same manner as allegiance to the king be- 
comes the duty of the subject immediately on the descent 
of the crown, before he has taken the oath of allegiance. 


(g) Cap. 1, fl. 2. 

(A) Xi. 3j tr. 1) 0 . 9. 

(t) In the old folio abridgment 
of the statutes, printed by Lettou 
and Machlinia in the reign of Ed- 
ward the sixth, there is preserved 
a copy of the old coronation oath, 
which is giyen by Blacjcstone in a 

VOL. II. 


note to p. 230 of his first volume. 
Blackstone adds that Prynno has 
also given us a copy of the corona- 
tion oaths of Hichard the second 
(Signal Loyalty, ii. 246); Edward 
the sixth (ib. 251) ; James the first 
and Charles the first (ib. 269). 


D 1) 
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[or wlietlier or no he ever takes it at all. The present 
form of the coronation oath expresses (we may observe) 
all the duties that a monarch can owe to his people : viz. to 
govern according to law; to execute judgment in mercy; 
and to maintain the established religion.] And, with 
respect to the last of these three branches, we may further 
notice some auxiliary provisions. 1. That by the Bill of 
Bights, 1 W. & M. sess. 2, c. 2, and the Act of Settlement, 
12 & 13 Will. III. c. 2, every king and queen regnant 
of the age of twelve years, either at their coronation, or 
on the first day of the first parliament, (whichever event 
shall first happen,) upon the throne in the house of peers, 
shall repeat and subscribe the declaration against Popery, 
according to 30 Car. II. st. 2, c. 1. 2. [That by the act 
of union with Scotland, 6 Ann. c. 11, two preceding statutes 
are recited and confirmed ; the one of the parliament of 
Scotland, the other of the parliament of England ; which 
enact — ^the former, that every king, at his accession, shall 
take and subscribe an oath to preserve the Protestant 
religion and Presbyterian church government in Scotland ; 
the latter, that at his coronation he shall take and sub- 
scaibe a similar oath, to preserve the settlement of the 
church of England as by law established (A).] 

It is a maxim in the law, that protection and subjection 
are reciprocal (/ ) ; and therefore we shall now pass from 
the duties of the sovereign to those which are owing to 
him from his people, and which are comprehended in the 
smgle word allegiance. [Allegiance is the tie or ligament 
which binds the subject to the sovereign, in return for 
that protection which the sovereign affords the subject. 
Under the feudal system, every owner of lands held them 
in subjection to some superior or lord, from whom or from 

(^) 1 Bl. Com. 236 ; 6 Ann. c. 11, to which vide sup. vol. i. p. 97, n.,) 

art. XXV. s, 8. It may be noticed — that the Act of Union with Ire^ 

here, — with reference to the discs- land (39 & 40 Greo. 3, c. 67) does not 

tablishment of the Irish church, in refer to the terms of the coronation 

the year 1870, and the dissolution of oath. 

its union with that of England, (as (?) Calvin’s case, 7 Eep. 6 a. 
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[whose ancestors the tenant or vassal had received them ; 
and there was a mutual trust or confidence suhsisting 
between the lord and vassal, that the lord should protect 
the vassal in the enjoyment of the territory he had granted 
him, and, on the other hand, that the vassal should be 
faithful to the lord, and defend him against all his enemies. 
This obligation on the part of the vassal was called fide- 
UtaSf or fealty ; and an oath of fealty was required, by the 
feudal law, to be taken by all tenants to their landlord, 
which is couched in almost the same terms as our antient 
oath of allegiance (m) ; except that in the usual oath of 
fealty there was frequently a saving or exception of the 
faith due to some superior lord by name, under whom 
the landlord himself was perhaps only a tenant or vae^al. 
But when the acknowledgment was made to the absolute 
superior himself, who was vassal to no man, it was no 
longer called the oath of fealty, but the oath of allegiance ; 
and therein the tenant swore to bear faith to his sovereign 
lord in opposition to all men, without any saving or 
exception — '•^contra omnes homines, fidelitatem fecit*’ {n). 
Land held by this exalted species of fealty was called 
feudum ligium, a liege fee; the vassals homines ligii, or 
liegemen ; and the sovereign their dominus ligius, or 
liege lord. And when sovereign princes did homage to 
each other, for lands held under their respective sove- 
reignties, a distinction was always made between simple 
homage, — which was only an acknowledgment of' the 
tenure; — and liege homage, which included the fealty 
before mentioned, and the services consequent upon it (o) . 
Thus, when our Edward the third, in 1329, did homage 
to Philip the sixth of France, for his ducal dominions on 
that continent, it was warmly disputed of what species the 
homage was to be, whether liege or simple homage {p). 
But with us, in England — ^it becoming a settled principle 

(»i) 2 Feud. 5, 6, 7 ; ot vide sup. (o) Calvin’s case, 7 Rep. 7. 
vol. I. p. 182. \p) 2 Cart. 401 ; Mod. Un. Hist. 

(«) 2 Feud. 99. xxii. 420. 

]) 1)2 
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[of tenure that all lands in the kingdom are holden of the 
king as the sovereign and lord paramount, — no oath but 
that of fealty could ever be taken to inferior lords, and 
the oath of allegiance was necessarily confined to the 
person of the king alone. By an easy analogy, the term 
of allegiance was soon brought to signify all other engage- 
ments due from subjects to their prince, as well as those 
duties which were simply and merely territorial. And the 
oath of allegiance, as administered in this country for up- 
wards of six hundred years, contained a promise “to be true 
“ and faithful to the king and his heirs, and truth and 
“ faith to bear of life and limb and terrene honour; and 
“ not to know or hear of any ill or damage intended him, 
“ without defending him therefrom” ( 3 ^). Upon which Sir 
Matthew Hale makes this remark, that it was short and 
plain, and not entangled with long or intricate clauses or 
declarations, and yet was comprehensive of the whole duty 
from the subject to his sovereign (r). But at the Revo- 
lution, the terms of this oath being thought perhaps to 
favour too much the notion of non-resistance, another 
form was introduced by the convention parliament, which 
is more general and indeterminate than the former («) ; 
the subject only promising “ that he will be faithful and 
bear tme allegiance” to the sovereign, without mentioning 
“ his heirs,” or specifying in the least wherein that alle- 
giance consists.] And in the oath of allegiance as admi- 
nistered up to the 23rd July, 1858, the style so introduced 
was still retained: and in connection therewith there were 
also used, up to the same date, oaths of supremacy and 
abjuration, as prescribed after the Revolution, by Acts in 
the reign of King William the third {t) ; though their 
forms had been resettled by statutes of later reigns (w). 

(^) Mirroiir, c. 3, s. 35 ; Heta, 3, years, and that either in the court 
16 ; Britton, c. 29 ; Calvin’s case, leet of the manor or in the sheriff’s 
7 Rep, 6 b, toum. (Ib. 64.) 

(r) 1 Hal. P. 0. 63. Sir M. Hale is) See 1 W. & M. c. 8. 

also informs us that the oath of Ib. ; and 13 & 14 WiU. 3, c. 6. 

allegiance might bo tendered to all (m) See 1 Geo. 1, st. 2, c. 13 ; 
persons above the age of twelve 6 Geo. 3, c. 53. 
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From the day above mentioned, however, a single oath 
was substituted by the 21 & 22 Yiot. o. 48, to be taken in 
the same oases as the several oaths of allegiance, supre- 
macy, and abjuration previously in force ; and by 30 & 31 
Viet. c. 75, such substituted oath was re-framed so as to 
adapt it to the use not only of Protestants, but also of 
Roman Catholics and Jews. The form of oath, however, 
was again altered by 31 & 32 Viet. o. 72 (The Promissory 
Oaths Act, 1868) ; and, as so settled («), is now used (with 
a few exceptions) whenever an oath of aUegianoe is re- 
quired to be taken by a subject — that is to say, as the 
general rule, on ^he acceptance of any of the chief offices 
of state, or of a judicial appointment in the Supreme Court 
of Judicature, or of the office of justice of the peace (y). 

But besides this express engagement, the law also holds 
that there is an implied, original, and virtual aUegianoe 
owing from every subject to his sovereign, antecedently to 
and independently of any express promise; and although 
the subject never swore any faith or aUegiance in form. 
For as the king, by the very descent of the crown, is fully 
invested with all the rights and bound to aU the duties of 
sovereignty before his coronation ; so the subject is bound 
to his prince by an intrinsic allegiance, before the super- 
induction of those outward bonds of oath, homage and 
fealty ; which were only instituted to remind the subject 
of this his previous duty, and for the better securing its 
performance. [The formal profession, therefore, or oath 
of subjection, is nothing more than a declaration in words 
of what was before implied in law. Which occasions 
Sir Edward Coke very justly to observe, that all subjects 

[x) The Promissory Oaths Act, c. 14, s. 9). The oath as framed by 
1871 (34 & 36 Viet. c. 48), does not 31 & 32 Viet. c. 72, s. 2, is in th0 
affect the /om of the oath thus following simple terms: — A.B.| 
settled. * ‘ do swear that I will be faithful 

{y) The oath of allegiance is also “ and bear true allegiance to her 
required to be taken by aliens be* “ Majesty Queen Victoria, her heirs 
fore they can claim the benefits of and successors, according to law. 
naturalization (see 33 & 34 Viet. ** So help me God/’ 
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are equally ’bounden to their allegiance as if they had 
** taken the oath ; heoause it is written hy the finger of the 
“ law in their hearts, and the taking of the corporal oath 
. “ is hut an outward declaration of the same ” (s) . The 
sanction of an oath, it is true, in case of violation of duty, 
makes the guilt still more accumulated, hy superadding 
perjury to treason : hut it does not increase the civil 
obligation to loyalty ; it only strengthens the social tie hy 
uniting it with that of religion. We may remark, too, 
that the doctrine of allegiance is held to he applicahle, not 
only to the political capacity of the sovereign or regal office, 
hut to his natural person and hlood roy%l ; and it was for 
the misapplication of their allegiance, viz., to the regal 
capacity or crown, exclusive of the person of the king, that 
the Spencers were banished in the reign of Edward the 
second {a). And from hence arose that principle of per- 
sonal attachment and affectionate loyalty which induced 
our forefathers (and, if occasion required, would doubtless 
induce their sons) to hazard all that was dear to them, life, 
fortune and family, in defence and support of their liege 
lord and sovereign. 

Allegiance, both express and implied, is, however, dis- 
tinguished hy the law into two sorts or species, the one 
natural, the other local. Natural allegiance is such as is 
due from natural-horn subjects (i). This is a tie which 
(subject to a qualification of recent introduction, and pre- 
sently to he explained) cannot he severed or altered hy 
any change of time, place, or circumstance, nor hy any- 
thing hut the united concurrence of the legislature. An 
Englishman who removes to France, or to China, owes 
the same allegiance to the Kin g of England there as at 
home, and twenty years hence as well as now. For it was 
a principle of our law, that the natural-hom subject of 
one prince could not hy any act of his own, no, not hy 

(«) 2 Inst. 121, As to the persons who fall within 

{a) 1 Hale, P. 0. 67. the description of natural-bom 

(J) Calvin’s case, 7 Rep. 6 b. subjects, vide post, p. 409. 
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[swearing allegiance to another, put o:S or discharge his 
natural allegiance to the former; for this natural alle* 
giance was intrinsic and primitive, and antecedent to the 
other ; and could not he devested without the concurrent act 
of that prince to whom it was first due (c). It is true that 
the natural-hom subject of one prince, to whom he owed 
allegiance, might be entangled by subjecting himself abso- 
lutely to another {d) ; but it was his own act that brought 
him into these straits and difficulties, of owing service to 
two masters : and it is unreasonable that, by such voluntary 
act of his own, he should have been able at pleasure to 
unloose those bands by which he was connected to his 
natural prince (<^.] In certain cases, indeed, by adhering 
to a foreign power, he might forfeit his rights as a British 
subject, but he remained always liable to his duties as 
such : and if in the course of such employment he violated 
the laws of his native country, he would be exposed to 
punishment when he came within reach of her tribunals. 

[Local allegiance, on the other hand, is such as is due 
from an alien, or stranger-bom, for so long time as he 
continues within the king’s dominion and protection (/) ; 


(<?) See 1 Hale, P. 0. 68, 

(d) SeeMaxryat i’. Wilson, 1 Bos. 
& Pul. 443. 

(e) Sir Michael Foster observes, 
that “the well-known maxim, 
“ which the writers upon our law 
“ have adopted and applied to this 
“ case, uemo poteBt exuere pairxam^ 
‘ ‘ comprehendeth the whole doctrine 
“ of naturalaUegiance.’’ — ^Fost.184. 
And this is exemplified 'by a strong 
instance, in the report which that 
learned judge has given of .^neas 
Macdonald’s case (a.i), 1746). That 
person was a native of Great Bri- 
tain, but had received his education 
from his early infancy in France, 
had spent his riper years in a pro- 
fitable employment in that king- 
dom, and had accepted a commis- 
sion in the service of the French 


king. Acting imder that commis- 
sion he was taken in arms against 
the king of England, for which he 
was indicted and convicted of high 
treason ; but he was pardoned upon 
condition of his leaving the king- 
dom, and continuing abroad during 
his life. (See Christian’s Blade - 
stone, vol. i. p. 370.) 

(/) Calvin’s case, 7 Rep. 6 a. Sir 
M. Foster informs us, that it was 
laid down in a meeting of all the 
judges, that “ if an alien, seeking 
“ the protection of the crown, and 
“ having a family and effects here, 
“ should, during a war with his 
“ native country, go thither, and 
“ there adhere to the king’s ene- 
“ mies, for purposes of hostility ^ he 
“ may be dealt with as a traitor.” 
— ^Fost. 185. 
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I and it ceases the instant such stranger transfers himself 
from this kingdom to another. Natural aUegiance is 
therefore perpetual ; and local temporary only ; and that 
for this reason, evidently founded upon the nature of 
government, — that allegiance is a debt due from the sub- 
ject, upon an implied contract with the prince, that so 
iong as the one affords protection, so long the other will 
demean himself faithfully. As therefore the prince is 
always under a constant tie to protect his natural-hom 
subjects at all times and in all countries, for this reason 
their allegiance due to him is equally universal and per- 
manent. But, on the other hand, as the prince affords his 
protection to an alien only during his residence in this 
realm, the allegiance of an alien is confined (in point of 
time) to the duration of such liis residence, and (in point 
of locality) to the dominions of the British empire. From 
which considerations Sir Matthew Hale deduces this con- 
sequence, that though there be an usurper of the crown, 
yet it is treason for any subject, while the usurper is in 
full possession of the sovereignty, to practise any thing 
against his crown and dignity {g). And accordingly we 
find in fact, that even after the true prince has regained 
the sovereignty, such attempts against the usurper, (unless 
in defence or aid of the rightful king,) have been after- 
wards punished with death, — because of the breach of that 
temporary allegiance, which was due to bim as king de 
facto. As an example of which, we may remark, that 
after Edward the fourth recovered the crown which had 
been long detained from his house by the line of Lan- 
caster, treasons committed against Henry the sixth were 
capitally punished, though Henry had been declared an 
usurper by parliament.] 

The doctrine, however, of the perpetual character of 
natural allegiance as above set forth, must under the ex- 
isting law be taken with considerable qualification. For by 
the Naturalization Acts of 1870 and 1872 (4), it has been 


1 Hale, P. 0. 60. (A) 33 & 34 Viot. c. 14 ; 36 & 36 Viet. c. 39. 
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now provided that any British subject who, when in any 
foreign state and not under any disability, shall have 
voluntarily become naturalized in such state, shall thence- 
forth be deemed to have ceased to he a British subject 
and he regarded as an alien ; though provision is at the 
same time made to enable such person, on the same con- 
ditions as other aliens, to obtain from the secretary of 
state a certificate of re-admission to British nationality 
which will re-admit him to the status of a British sub- 
ject (/). The Act also provides that any . person who, by 
reason of having been born within the dominions of her 
Majesty is a natural-bom subject, but who also at the time 
of his birth became, under the law of any foreign state, a 
subject of such state — or who is bom out of her Majesty’s 
dominions of a father being a British subject — ^may make 
a declaration of alienage, and shall thenceforth cease to be 
a British subject (A). 

The distinction between a natural-bom subject and an 
alien is not, however, confined to the doctrine of allegiance, 
— there being between them this additional and important 
difference, that while every one of the former class is 
entitled to the full benefit and protection of the laws, the 
latter is stUl subject to some civil disabilities. But the 
capacity of an alien may be enlarged in this respect by his 
becoming a denizen, or by being naturalized. There arise, 
therefore, in this manner, four distinguishable conditions, 
viz., those of : 1. Natural-bom subjects ; 2. AKens; 3. Deni- 
zens ; and 4. Persons naturalized : and some notice shall 
here be taken of each of these in their order. 

1. As to natural-horn subjects. And, first, all persons 
bom within the united kingdom, or in the colonies, 
fall within this description (/). And this extends even 

(t) 33 & 34 Viet, c. 14, ss. 6, 8. tion of his desire so to do within 
Any British subject who, before the a limited period, viz,, two years 
peisslng of the Act, had become after the 12th May, 1870. (Sect. 6.) 
naturalized in a foreign state, was (A) Sect. 4. 
enabled to preserve his British (/} Calvin’s case, 7 Bep. 18 a ; 
nationality by making a declara- Vaughan, 286. As to petitioning 
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to those bom of aliens residing in this oonntry, provided 
their parents were not at the time in enmity with our 
sovereign. But if a man be bom within the realm, of 
parents who are alien enemies (as may be the oase with 
the children of prisoners of war here confined) , or be bom 
of whatever parents in a country not parcel of the British 
dominions, even though belonging to the sovereign — he is 
an alien by the common law, though on this mle certain 
important exceptions have been now grafted by statute, 
which will be presently noticed. Hence it became neces- 
sary, after the Eestoration, to pass a particular act of 
parliament, “ for the naturalization of children of His 
“ Majesty’s English subjects born in foreign countries 
“ during the late troubles ” (m) . This doctrine is founded 
on a general principle, that every man owes natural alle- 
giance where he is bom ; and cannot owe two such alle- 
giances, or serve two masters, at once. However, the 
children of the sovereign and the heirs of the crown, 
wherever bom, have always been held natural-bom sub- 
jects. And the case has always been the same with re- 
gard to the children of our ambassadors, bom abroad («) ; 
for as the father, though in a foreign country, owes not 
even a local allegiance to the prince to whom he is sent, 
therefore the son is held (by a kind of postUminiim) to be 
bom under the queen’s allegiance, represented by his father 
the ambassador. And there seems to have been formerly 
no other exception than these to the rule, that persons bom 
out of the dominions of the crown are aliens. But other 
very material ones have at divers times been introduced. 
[For to encourage foreign commerce it was enacted by 
statute 25 Edward III. st. 3, that all children bom abroad, 
provided both their parents were, at the time of their birth, 
in allegiance to the king, and the mother had passed the 
seas by her husband’s consent, might inherit as if bom in 

for a decree declaratory of the right (m) 1 Bh Com. 373 ; Stat. 29 Oar. 

to be deemed a natural*bom eub- 2, c. 6. 

ject, vide sup. p. 239. {n) Calvin’s case, ubi sup. 
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[England (o) ; and accordingly it liath been so adjudged on 
bebalf of merobants (p). And by several modem statutes 
the restriction of the common law has been stiU further 
relaxed (q ) ; so that now persons bom abroad whose fathers 
(or grandfathers by the father’s side) were natural-bom 
subjects, are deemed to be natural-bom subjects them- 
selves, to all intents and purposes.] 

2. As to aliens. The legal notion of an alien has been 
already sujBficiently defined (r) . As to his rights when 
brought into any relation to this country, they are now 
largely assimilated to those of natural-bom subjects ; but 
there are certain distinctions to some of which it will be 
proper to advert shortly, though their importance, by the 
effect of recent legislation, has become greatly diminished. 

In the first place, then, an alien, until the changes just re- 
ferred to were introduced, could not in general inherit lands 
within this realm ; nor (except as regards such of his descen- 
dants as were natural-born subjects) had he any inheritable 
blood, so as to transmit an estate in land, by descent («). 
Again, though an alien might purchase lands, yet by the 
general rule it was not for his own use, for the king was 
thereupon entitled to them (#) ; for (it was said) if an alien 
could acquire a permanent property in lands, he must owe 
an allegiance, equally permanent with that property, to the 
king of England, which would probably be inconsistent 
with that which he owed to his own natural liege lord: 
besides that thereby this nation might in time be subject 
to foreign influence, and feel many other inconveniences. 
On the other hand, an alien, the subject of a friendly state 
and being a merchant, has always been allowed to acquire, 

(o) Doe V. Jones, 4 T. R. 300. the religion of the Jevon^ seem 

{p) Bacon v. Bacon, Cro. Car. to have been regarded almost as 

601 ; Mar. 91 ; Jenh. Cent. 3. aliens. Some account of the pre- 

(^) 7 Ann. c. 6 ; 4 Geo. 2, c. 21 ; sent legal condition of such British 

13 Geo. 3, 0 . 21. subjects as are of that faith, will be 

(r) Vide sup. p. 407 ; and vol. i. found post, bk. rv. pt. n. c. n. 
pp. 441/ 478. At one period of (a) Vide sup. vol. i, p. 441. 
our history persons bom in this (^) 1 Bl. Com. 372; vide sup. 
kingdom, whose parents professed vol. i. p. 478. 
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in this realm, a property in goods, money, and other 
personal estate, or to hire a house for his habitation: 
though he must comply with the regulations contained in 
6 & 7 Wni. IV. c. 11, in respect of the registration of 
aliens, a statute passed with the object of holding them 
under proper control (m). Also an alien might always 
bring an action in this country concerning personal pro- 
perty, and make a will, and dispose of his personal estate (ir). 
Though as to all the rights above mentioned, they must 
be understood of alien friends only, or such whose ooimtiies 
are in peace with ours ; for alien enemies have no rights 
or privileges (unless by the king’s special favour) during 
the time of war (y). 

But, as before observed, aliens are by the law, as it now 
stands, placed in a position far more favourable than they 
held under the modified privileges previously accorded to 
them. For the Naturalization Act, 1870 (33 & 34 Viet, 
c. 14), contains a general provision that real and personal 
property of every description may be now taken, acquired, 
held and disposed of by an alien — and that a title to such 
property may be derived through, from, or in succession to 
an alien — in the same manner in all respects as by, through, 
from, or in succession to a natural-bom British subject (s). 


{u) When political circumstances, 
however, have rendered it expe- 
dient to adopt greater caution as to 
aliens, the course has been to pass 
a temporary Act, empowering a 
secretary of state, during a period 
specified, to order any particular 
alien to quit the realm, where in- 
formation has been received show- 
ing the expediency of his removal. 
The 11 & 12 Viet. c. 20, commonly 
called the “ Alien Act,'' is an in- 
stance of such an Act; and the 
^VAlionAct” has been re-enacted 
and again put in force by the 
statute 45 & 46 Viet. c. 26, s. 15. 

(x) 2 Bol. Rep. 94. Blackstone 


(vol. i. p. 872) observes that the 
old French law in this matter was 
very different, the king on the 
death of an alien being held en- 
titled to all he was worth, by the 
droit d*aubaine or Jus albinatm. 

(y) Bl. Com. ubi sup. As the 
general rule, the right of action 
upon a contract entered into with 
an alien during peace, is suspended 
on war being declared against the 
coimtry of which he is a native, 
(See ^cenous v. Nigreu, 4 Ell. & 
Bl. 217.) 

(z) 33 & 34 Viet. c. 14, s. 2. It 
has, however, been decided that this 
provision does not give an alien a 
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But there is a proviso that this enactment shall not qualify 
an alien for any office or for any municipal, parliamentary 
or other franchise, or entitle him to any right or privilege 
as a British subject, except as thereby expressly given to 
him (a ) ; and it is further provided by the Act that nothing 
therein shall qualify an alien to be the owner of a British 
ship (J). 

3. As to denizens. [A denizen is one alien bom, but 
who has obtained ex donatione regis letters-patent to make 
him, to a certain extent, an English subject ; a high and 
incommunicable branch of the royal prerogative (c). A 
denizen is in a kind of middle state, between an alien and 
natural-bom subject, and partakes of both of them. But 
no denizen can be of the privy council, or of either house of 
parliament, or have any office of trust, civil or military, or 
be capable of any grant of lands and the like from the 
crown ((^).] And it forms one of the enactments of the 
Naturalization Act, 1870, that nothing therein contained 
shall afEect the grant of any letters of denization by her 
Majesty (e). 

4. There is also to be considered the case of aliens 
naturalized. Naturalization can be effected either by act 
of parliament, or by the certificate of a secretary of state. 
By naturalization according to the first method, an alien 
is usually put in exactly the same state as if he had been 
bom in the king’s ligeanoe. It has therefore a retrospec- 
tive effect, in which (among other articles) it differs from 
mere denization. And, consequently, if a man be natu- 
ralized by act of parliament, his son, bom before, may 
inherit land in this realm (/). As for the second species 
of naturalization, viz., that by certificate of the secretary 
of state, it is a modem method introduced in the year 

good title to real estate purchased Com. Dig, Aliens, D, 1 ; Wilson r. 

prior to its date (Sharpe v, St. Sau- Marryatt, 8 T. R. 31. 

veur, Law Rep., 7 Oh. App. 343). {d) Stat. 12 & 13 WiU. 3, c. 2. 

(a) 33 & 34 Viet. c. 14, s, 2. (e?) 33 & 34 Viet. c. 14, s. 13. 

(d) Sect. 14. (/) Co. Litt. 129 a; vide sup. 

[c) Calvin’s case, 7 Rep. 25 ; see vol. i. p, 441. 
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1844 by 7 & 8 Viet. o. 66, in order to enable foreigners 
coming to reside and settle in the imited Mngdom to 
obtain the advantages of naturalization in a less expensive 
and tedious way than by procuring a private Act {g) . That 
statute, indeed, has been repealed {h) ; but by the Acts on 
this subject now existing, viz., the Naturalization Acts, 
1870, 1872, an alien who has resided in the united king- 
dom (or has been in the service of the crown) for not less 
than five years, and intends when naturalized either to 
reside in the united kingdom or to serve under the crown, 
is enabled to apply for a certificate of naturalization to one 
of the secretaries of state; who may, after receiving the 
necessary evidence in support of the application, issue, if he 
shall BO think fit, to the applicant a certificate accordingly; 
whereupon, and upon his taking the oath of allegiance (ss), 
the alien shall in the united Idngdom be entitled to all 
political and other rights, powers and privileges, and be 
sub j ect to all the obligations to which a natural-born British 
subject is entitled or subject in the united kingdom 

These are the principal distinctions between aliens, 
denizens, and natives : distinctions which it was once en- 
deavoured to lay almost totally aside, by passing one 
general Naturalization Act for all foreign Protestants — an 
attempt which was carried into execution by the statute 
7 Ann. c. 5. But this, after three years’ experience of it, 
was repealed by the statute 10 Ann. o. 9, with the excep- 
tion of one clause for naturalizing the children of Tlnglish 
parents bom abroad. However (long prior to the Naturali- 
zation Acts of the present reign), it was enacted (/), that 
foreign Protestants and Jews, upon their residing seven 
years in any of the American colonies without being absent 

{g) A private Natuializatioii Act (*) 33 & 34 Viet. o. 14, s. 7. 

is even yet, however, occasionally \t) 1 Bl. Com. p. 376. See stats, 

obtained. 13 Qeo. 2, c. 7 ; 20 Geo. 2, c. 44 ; 

(A) By 33 & 34 Viet. o. 14. 13 Geo. 3, o. 26, — all of which were 

(*) See the Naturalization Oaths repealed by 33 & 34 Viet. c. 14. 

Act, 1870 (33 & 34 Viet. o. 102). 
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above two months at a time, — and all foreign Protestants 
serving two years in a military capacity there, or being 
three years employed in the whale fishery, without after- 
wards absenting themselves from the king’s dominions for 
more than one year, and none of them falling within 
certain incapacities, — should, upon taking the oaths of alle- 
giance and abjuration, be naturalized to all intents and 
purposes, as if they had been bom in this kingdom; — 
except indeed as to sitting in parliament, or in the privy 
xjouncil, and as to holding offices or accepting grants from 
the crown (m). 

(m) By 13 Geo. 2, c. 3, the same Jews to be naturalized without 

eflEect was made to follow service taking the sacrament, but the 

for two years on board an English popular dislike of it was so great, 

ship in time of war ; but this sta- that it was repealed in the next 

tute was repealed by 30 & 31 Viet. session, by 27 Geo. 2, c. 1. How- 

c. 69. ever, by 6 Geo. 4, c. 67, the neces- 

In the year 1763 was passed the sity for taking the sacrament on 
famous Jew Bill, 26 Geo. 2, c. 26, being naturalized was taken away 
to enable all foreigners who were altogether. 



416 BK. IV. OF PUBLIC BIGHTS. — PT. I. CIVIL GOVEENMENT. 


CHAPTER III. 

OP THE EOYAL TITLE, 


[The executive power of the English nation being vested* 
in a single person by the general consent of the people, the 
evidence of which general consent is long and immemorial 
usage, — ^it became necessary to the freedom and peace of 
the state, that a rule of succession should be laid down, 
uniform, universal, and permanent : in order to mark out 
with precision, who is that single person, to whom (in 
subservience to the law of the land) is committed the 
care and the protection of the community, — and to whom, 
in return, the duty and allegiance of every individual 
are due. It is of the highest importance to the public 
tranquillity, and to the consciences of private men, that 
this rule should be clear and indisputable ; and our con- 
stitution has not left us in the dark upon this material 
occasion. It will therefore be the endeavour of this 
chapter to trace out the constitutional doctrine of the royal 
succession, with that freedom and regard to truth, yet 
mixed with that reverence and respect, which the principles 
of liberty and the dignity of the topic require.] 

The grand fundamental maxim upon which the jus 
coroncB or right of succession to the throne of these 
kingdoms depends, seems to be that the crown is, by 
common law and constitutional custom, hereditary; but 
in a manner peculiar to itself : and that the right of the 
reigning prince may from time to time be set aside by 
act of parliament, in favour of a new sovereign ; in whom 
the crown will still continue hereditary as before, except 
so far as the succession may have been otherwise limited 
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by the same parliamentary authority {a). And this pro- 
position it mil be the business of this chapter to prove, 
in all its branches; first, that the crown is hereditary; 
secondly, that it is hereditary in a manner peculiar to 
itself ; thirdly, that the right of the reigning prince to it 
may be set aside, in favour of another, by parliament ; 
lastly, that, except as otherwise limited by parliament, it 
is hereditary, as before, in the new proprietor. 

1. [First, it is in general hereditary, or descendible to 
the next heir, on the death or demise of the. last proprietor. 
All regal governments must be either hereditary or elec- 
tive; and as no instance is known wherein the crown 
of England has ever been asserted to be elective, except 
when it was maintained to be so by the regicides at the 
infamous trial of King Charles the first, it must of conse- 
quence be hereditary. Yet, by the assertion of an here- 
ditary, a Jure divino title to the throne is of course by no 
means intended. Such a title may be allowed to have 
subsisted under the theocratic estabUshments of the chil- 
dren of Israel in Palestine: but it never yet subsisted 
in any other country, save only so far as kingdoms, like 
other human fabrics, are subject to the general and ordi- 
nary dispensations of Providence. Nor indeed have a 
jure divino and an hereditary right any necessary con- 
nection with each other, as some have very weakly ima- 
gined. The titles of David and Jehu were equally jure 
divino as those of either Solomon or Ahab ; and yet 
David slew the sons of his predecessor, and Jehu his 
predecessor himself. And when our kings have the same 
warrant as they had, whether it be to sit upon the throne 


(a) The maxim, as stated by 
Blackfltone (vol. i. p. 191), is as 
follows: — “That the crown is, by 
“ common law and constitutional 
custom, hereditary ; and this in 
“ a manner peculiar to itself ; but 
‘ * that the lig^ht of inheritance may 
“ from time to time be changed or 


limited by act of parliament; 
under which limitations the 
* ‘ crown still continues hereditary. ’ ’ 
It is conceived that his meaning is 
the same as that expressed in the 
text, but that his words do not 
convey that meaning with the de* 
gree of precision that is desirable. 


\Oh. II. 


E E 
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[of iheir fathers, or to destroy the house of the preceding 
sovereign, they will then, and not before, possess the 
crown of England, by a right like theirs, immediately 
derived from heaven. The hereditary right which the 
laws of England acknowledge, owes its origin to the 
founders of our constitution, and to them only. It has 
no relation to, nor depends upon, the civil laws of the J ews, 
the Greeks, the Homans, or any other nation upon earth; 
the municipal laws of one society having no connection 
with, or direct influence upon, the fundamental polity of 
another. The founders of our English monarchy might, 
perhaps, if they had thought proper, have made it an 
elective monarchy ; but they rather chose, and upon good 
reason, to establish originally a succession by inheritance. 
This has been acquiesced in by general consent; and 
ripened by degrees into common law : the very same title 
that every private man has to his own estate. 

It must be owned, an elective monarchy seems to be 
the most obvious, and best suited of any, to the rational 
principles of government, and the freedom of human na- 
ture : and accordingly we find from history, that, in the 
infancy and first rudiments of almost every state, the 
leader, chief magistrate, or prince hath usually been 
elected. And if the individuals who compose a state could 
always continue true to first principles, uninfluenced by 
passion or prejudice, unassailed by corruption, and un- 
awed by violence, it might be plausibly argued that 
elective succession were as much to be desired in a king- 
dom, as in other inferior communities ; for that the best, 
the wisest, and the bravest man would then be sure of re- 
ceiving that crown, which his endowments have merited ; 
and the sense of an unbiassed majority would be dutifully 
acquiesced in by the few who were of different opinions. 
But history and observation both inform us, that elections 
of every kind (in the present state of human nature) are 
too frequently brought about by influence, partiality, and 
artifice : and, even where the case is otherwise, these prac- 
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[tioes will be often suspected, and as constantly charged 
upon the successful, by a splenetic disappointed minority. 
This is an evil to which all societies are liable ; as well 
those of a private and domestic kind, as the great com- 
munity of the public, which regulates and includes the 
rest. But in the former there is this advantage, that such 
suspicions, if false, proceed no farther than jealousies and 
murmurs, which time will effectually suppress; and, if 
true, the injustice may be remedied by legal means, by an 
appeal to those tribunals to which eveiy member of society 
has (by becoming such) virtually engaged to submit. 
Whereas, in the great and independent society, which 
every nation composes, there is no superior to resort to 
but the law of nature ; no method to redress the infringe- 
ments of that law, but the actual exertion of private force. 
As therefore between two nations, complaining of mutual 
injuries, the quarrel can only be decided by the law of 
arms; so in one and the same nation, when the funda- 
mental principles of their common union are supposed to 
be invaded, and more especially when the appointment of 
their chief magistrate is alleged to be xmduly made, the 
only tribimal to which the complainants can appeal is that 
of the God of battles; the only process by which the 
appeal can be carried on is that of a civil and intestine 
war. An hereditary succession to the crown is therefore 
now established in this and many other countries, in order 
to prevent that periodical bloodshed and misery, which 
histoiy shows us to have been sometimes the consequence 
of elective kingdoms. 

2. But, secondly, as to the particular mode of inherit- 
ance — ^it in general corresponds with the feodal path of 
descents; chalked out by the common law in the succession 
to landed estates. Like estates, the crown will descend 
lineally to the issue of the reigning monarch ; as it did 
from TTing John to Bichard the second, through a regular 
pedigree of six lineal generations. As in common descents, 
the preference of males to females, and the right of primo- 

£ E 2 
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[geniture among the males, are strictly adhered to. Thus 
Edward the fifth succeeded to the crown, in preference to 
Eichard, his younger brother, and Elizabeth, his eldest 
sister. Like lands or tenements, the crown, on failure of 
the male line, descends to the issue female ; according to 
the antient British custom remarked by Tacitus ; “ neque 
enim sexum in imperiis discernunt’' (b). Thus the first 
Mary succeeded to Edward the sixth; and the line of 
Margaret Queen of Soots, the daughter of Henry the 
seventh, succeeded on failure ' of the line of Henry the 
eighth, his son. But, among the females, the crown 
descends by right of primogeniture to the eldest daughter 
only and her issue ; and not, as in common inheritances, 
to all the daughters at once; the evident necessity of a 
sole succession to the throne, having occasioned the royal 
law of descents to depart from the common law in this 
respect ; and therefore Queen Mary on the death of her 
brother succeeded to the crown alone, and not in parce- 
nary with her sister Elizabeth. Again ; the doctrine of 
representation prevails in the descent of the crown, as it 
does in other inheritances ; whereby the lineal descendants 
of any person deceased stand in the same place as their 
ancestor, if living, would have done. Thus Bichard the 
second succeeded his grandfather Edward the third, in 
right of his father the Black Prince, to the exclusion of all 
his uncles, his grandfather’s younger children. Lastly, 
on failure of lineal descendants, the crown goes to the 
next collateral relations of the late sovereign; provided 
they are lineally descended from the blood royal, that is, 
from that royal stock which originally acquired the crown. 
Thus Henry the first succeeded to William the second, 
John to Bichard the first, and James the first to Elizabeth, 
being all derived from the Conqueror, who was then the 
only regal stock. And herein there never was any ob- 
jection to the succession of a brother, an imcle, or other 


{h) In Vit. Agricolee. See Coleridge’s Blackst. vol. i. p. 194, n. (1). 



CHAP. III. — OF THE ROYAL TITLE. 421 

[collateral relation, of the half blood (c) ; that is, where the 
relationship proceeds not from the same couple of ancestors 
(which constitutes a kinsman of the whole blood), but from 
a single ancestor only ; — as when two persons are derived 
from the same father, and not from the same mother, or 
vice versd ; — provided only, that the one ancestor, from 
whom both are descended, be that from whose veins the 
blood royal is communicated to each. Thus Mary the 
first inherited to Edward the sixth, and Elizabeth in- 
herited to Mary; all children of the same father, Xing 
Henry the eighth, but aU by different mothers. 

3. The doctrine of hereditary right does by no means 
imply an indefeasible right to the throne. No man will, 
we think, assert this, who has considered our laws, consti- 
tution, and history, without prejudice and with any degree 
of attention. It is unquestionably in the breast of the 
supreme legislative authority of this kingdom, — the sove- 
reign and both houses of parliament, — to defeat this here- 
ditary right ; and, by particular entails, limitations and 
provisions, to exclude the immediate heir, and vest the 
inheritance in any one else. This is strictly consonant to 
our laws and constitution ; as may bo gathered from the 
expression so frequently used in our statute book of “ the 
“king’s majesty, his heirs, and successors.” In which we 
may observe, that as the word “ heirs” necessarily implies 
an inheritance or hereditary right, generally subsisting in 
the royal person; so the word “successors,” distinctly 
taken, must imply that this inheritance must sometimes 
be broken through ; or that there may be a successor with- 
out being the heir of the king. And this is so extremely 
reasonable, that, without such a power lodged somewhere, 
our polity would be very defective. For let us barely sup- 
pose so melancholy a case, as that the heir apparent should 
be a lunatic, an idiot, or otherwise incapable of reigning ; 

(e) It will be remembered that the case of an ordinary descent. 

untU the Inheritance Act of 1833, Vide sup. vol. i. p. 421, 

the half blood did not succeed in 
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[how miserahle would the condition of the nation be, if he 
were also incapable of being set aside! — It is therefore 
necessary that this power should be lodged somewhere; 
and yet the inheritance and regal dignity would be very 
precarious indeed, if this power were lodged in the hands 
of the subject only, to be exerted whenever prejudice, 
caprice or discontent, should happen to take the lead. 
Consequently it can nowhere be properly lodged but in 
the two houses of parliament, by and with the consent of 
the reigning sovereign ; who, it is not to be supposed, will 
a^ee to anything improperly prejudicial to the rights of 
his own descendants. And therefore in the king, lords, 
and commons, in parliament assembled, our laws have 
expressly lodged it. 

4. But, fourthly; however the crown may be limited 
or transferred, it still retains its descendible quality, and 
becomes hereditary in the wearer in the same manner as it 
was before hereditary in his predecessor, unless by the rules 
of the limitation it is otherwise ordered and determined. 
In the same manner as landed estates, to continue our 
former comparison, are by the law hereditary, or descendible 
to the heirs of the owner ; but stiU there exists a power, 
by which the property of those lands may be transferred 
to another person. If this transfer be made simply and 
absolutely, the lands will be hereditary in the new owner, 
and descend to his heir at law: but if the transfer bo 
clogged with any limitations, conditions, or entails, the 
lands must descend in that channel so limited and pre- 
scribed, and no other. 

In these four points consists, it may be said, the consti- 
tutional notion of hereditary right to the throne : which 
will be still further elucidated, and made clear beyond aU. 
dispute, from a short historical view of the succession to the 
crown of England, the doctrines of our antient lawyers, 
and the several acts of parliament that have from time to 
time been made, to create, to declare, to confirm, to limit, 
or to bar, the hereditary title to the throne. And in the 
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£pursiiit of this inquiry we shall find, that, from the days 
of Egbert, the first sole monarch of this kingdom, even 
to the present, the four cardinal maxims above mentioned 
have ever been held the constitutional canons of succession. 
It is true, the succession, through fraud or force, or some- 
times through necessity, Vi^hen in hostile times the crown 
descended on a minor or the like, has been very frequently 
suspended ; but it has generally at last returned back into 
the old hereditary channel, though sometimes a very con- 
siderable period has intervened. And even in those in- 
stances where the succession has been violated, the crown 
has ever been looked upon as hereditary in .the wearer of 
it ; of which the usurpers themselves were so sensible, that 
they for the most part endeavoured to vamp up some feeble 
show of a title by descent, in order to amuse or mislead the 
people, while they gained the possession of the kingdom. 
And, when possession was once gained, they considered it 
as the purchase or acquisition of a new estate of inherit- 
ance; and transmitted or endeavoured to transmit it to 
their own posterity, by a kind of hereditary right of 
usurpation. 

TCin g Egbert, about the year 800, found himself in pos- 
session of the throne of the "West Saxons, by a long and 
undisturbed descent from his ancestors of above three 
hundred years. How his ancestors acquired their title, 
whether by force, by fraud, by contract, or by election, it 
matters not much to inquire; and is indeed a point of 
such high antiquity, as must render all inquiries at best 
but plausible guesses. His right must be supposed indis- 
putably good, because we know no better (d) . The other 
kingdoms of the heptarchy he acquired, some by conquest, 
but most by a voluntary submission. And it is an esta- 

(d) According to Turner, Egbert A.D, 496, and founded what was 
succeeded as the only surviving de- afterwards called Wessex, or the 
scendant of Cerdic, who at the head West Saxon Kingdom. (Turner’s 
of a colony of Saxons had invaded Hist. Anglo-Sax., vol. i. pp. 269, 
the western parts of the island, 270, 271, 420, 6th edit.) 
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[blished maxim in civil polity, and the law of nations, that 
when one country is united to another in such a manner, 
as that one keeps its government and states, and the other 
loses them ; the latter entirely assimilates with or is melted 
down in the former, and must adopt its laws and customs (e). 
And in pursuance of this maxim there hath ever been, 
since the union of the heptarchy in King Egbert, a general 
acquiescence imder the hereditary monarchy of the West 
Saxons, through all the united kingdoms (/). 

From Egbert to the death of Edmund Ironside, a pe- 
riod of above two hundred years, the crown descended 
regularly, through a succession of fifteen princes of the 
same royal family, though the course of descent in other 
respects was subject to some irregularities {g ) ; the most 
material of which were, that the king last mentioned, and 
one of his predecessors, Athelstan, were illegitimate, and 
that each took the crown in the lifetime of a legitimate 
brother (h). 

(e) Puff. L. of N. andN. b. 8, the monarchy of England arose. 

c. 12, § 6. (Turner, ubi snip. vol. i. p. 429 ; 

(/) According to Turner, Egbert vol. ii. p. 190; vol. iii. p. 173, 

did not acquire the other Anglo- 6th edit.) 

Saxon kingdoms, except in the sense (g) With reference to these irre- 

of establishingthe general predomi- gularities, Mr. HaUam says, ‘ ‘ The 

nance of Wessex. “The claims of “ Saxons, like most European na- 

“ Egbert (he also says) “ to this “ tions, while they limited the in- 

“ honour” (of being the founder of “ heritance of the crown exclu- 

the English monarchy) “ are un- “ sively to one royal family, were 
* ‘ questionably surreptitious. The ‘ ‘ not very scrupulous about the de- 
“ competition can only be between “ volution upon the nearest heir.” 
“ Alfred and Athelstan. . . . Tlie (Hallam’sMid.Ages, vol. ii. p, 380, 

truth seems to be that Alfred was 7th edit. See also Turner, ubi sup. 
“ the first monarch of the Anglo- vol. iii. p. 160.) 

“ Saxons, but Athelstan the first (h) See Tumer^s ESst. Anglo- 

“ monarch of England and in Sax. vol. ii. pp. 176, 223, 326, 356 ; 

support of this he remarks that, in Palgrave’s Hist, of the Anglo- 

the time of Alfred, the Danish Saxons, cap. X. ; Pearson’s Hist, 

sovereigns divided the island with of the Early and Middle Ages of 
him, and that “ it was not until England, pp. 124, 161. Black- 

Athelstan completely subjugated stone (vol. i. p. 198) notices also 
“ the Anglo-Danish power, that the following exceptions, that the 
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[King Edmund Ironside was obliged, by the hostile 
irruption of the Danes, at first to divide his kingdom with 
Canute, King of Denmark ; and Canute, after his death, 
seized the whole of it, Edmund’s sons being driven into 
foreign countries. Here the succession was suspended 
by actual force, and a new family introduced upon the 
throne; in whom, however, this new acquired throne 
continued hereditary for three reigns ; when, upon the 
death of Hardiknute, the antient Saxon line was restored 
in the person of Edward the Confessor, the surviving 
son of Ethelred, the father and predecessor of Edmund 
Ironside (*) . 

On the decease of Edward without issue, Harold the 
second usurped the throne; and almost at the same in- 
stant came on the Norman invasion; the right to the 
crown being all the time in Edgar, sumamed Atheling 
(which signifies in the Saxon language illustrious, or of 
royal blood), who was the son of Edward the Outlaw, and 
grandson of Edmund Ironside ; or as Matthew Paris well 
expresses the sense of our old constitution, “ Edmundus 
autcm Latusferreus, rex naturalis de stirpe regum, genuit 
Edwardum; et Edwardus genuit Edgarum, cui de jure 
dehehatur rcgnum Anglorum ” {k) . 

William the Norman claimed the crown by virtue of a 
pretended grant from King Edward the Confessor, a grant 
which, if real, was in itself utterly invalid ; because it was 
made, as Harold well observed in his reply to William’s 
demand, “ahsque generali senatus et populi conventu et 
edicto (1) ; which also very plainly implies, that it was then 
generally understood that the king, with consent of the 


sons of Ethelwolf succeeded each 
other without regard to the chil- 
dren of the elder branches, accord- 
ing to the rule of succession pre- 
scribed by their father, and con- 
firmed by the wittena-gemote, in 
tiie heat of the Danish invasions ; 
and that Edred, the uncle of Edwy , 


rdgned for about nine years, in 
troublesome times, in right of his 
nephew, a minor. 

(t) Turner, ubi sup. vol. ’ ii. p. 
856. 

(i) A.D,'1066. 

(/) William of Malmsb. 1. 3. 
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[general oonnoil, migM dispose of the crown and change 
the line of succession. William’s title, however, was 
altogether as good as Harold’s, he being a mere private 
subject, and an utter stranger to the royal blood. Edgar 
Atheling’s undoubted right was overwhelmed by the 
violence of the times, though frequently asserted by the 
English nobility after the Conquest, till such time as he 
died without issue; but all their attempts proved im- 
successful, and only served the more firmly to establish 
the crown in the family which had newly acquired it. 

This conquest, then, by William of Normandy was like 
that of Canute before, a forcible transfer of the crown 
of England into a new family ; but the crown being so 
transferred, all the inherent properties of the crown were 
with it transferred also. For the victory obtained at 
Hastings not being a victory over the nation collec- 
tively (w), but only over the person of Harold, the only 
right that the conqueror could pretend to acquire thereby, 
was the right to possess the crown of England, not to alter 
the nature of the government. And therefore, as the 
English laws still remained in force, he must necessarily 
take the crown subject to those laws, and with all its 
inherent properties : the first and principal of which was 
its descendibility. Here then we must drop our race of 
Saxon kings, at least for a while, and derive our descents 
from William the Conqueror, as from a new stock ; who 
acquired by right of war, (such as it is, yet still the dernier 
reemrt of kings), a strong and undisputed title to the 
inheritable crown of England. 

Accordingly it descended from him to his sons William 
the second and Henry the first. It must be owned that 
his eldest son, Robert, was kept out of possession by the 
arts and violence of his brethren ; who perhaps might 
proceed upon a notion, which prevailed for some time in 
the law of descents, — ^though never adopted as the rule 


(w) Hale, Hist. 0. L. o. 6 ; Sdd. Review of Hthes, o. 8. 
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[of public successions («), — that when the eldest son was 
already provided for, (as Bobert was constituted Duke of 
Normandy by his father’s will,) in such a case the next 
brother was entitled to enjoy the rest of their father’s 
inheritance. But, as he died without issue, Heniy at last 
had a good title to the throne, whatever he might have 
had at first. 

Stephen of Blois, who succeeded him, was indeed the 
grandson of the Conqueror, by Adelioia, his daughter, 
and claimed the throne by a feeble kind of hereditary 
light : not as being the nearest of the male line, but as 
the nearest male of the blood royal, excepting his elder 
brother Theobald, who was Earl of Blois : and therefore 
seems to have waived, as he certainly never insisted on, so 
troublesome and precarious a claim. The real right was 
in the Empress Matilda or Maud, the daughter of Henry 
the first : the rule of succession being, (where women are 
admitted at all,) that the daughter of a son shall be 
preferred to the son of a daughter. So that Stephen was 
little better than a mere usurper ; and therefore he rather 
chose to rely on a title by election, while the Empress 
Maud did not fail to assert her hereditary right by the 
sword (o ) ; which dispute was attended with various success, 
and ended at last in the compromise made at Wallingford, 
that Stephen should keep the crown, but that Henry, 
the son of Maud, should succeed him, as he afterwards 
accordingly did. 

Henry, the second of that name, was (next after his 
mother Matilda) the undoubted heir of William the 
Conqueror: but he had also another connexion in blood, 
which endeared him still further to the English. He was 
lineally descended from Edmund Ironade, of the Saxon 
race of hereditary kings (p). Eor Edward the Outlaw, 

(n) See Lord Lyttelton’s Life of glorutn eleetusj — (Cart, a.b, 

Henry the second, vol. i. p. 467. 1136 ; Kic. de Hagnstald, 814 j 

(o) Ego Stephamsy Dei gratid Heame ad Guil. Neubr. 711.) 
assemu eleri et populi in regem An- (p) Blackstono’s expression is, 



428 BK. IV, OF FTJBLIC BIGHTS.-— PT. I. CIVIL GOVERNMENT. 

[the son of Edmund Ironside, had (besides Edgar Atheling, 
who died without issue) a daughter, Margaret, who was 
married to Malcolm, king of Scotland, and in her the 
Saxon hereditary right resided. By Malcolm she had 
several children, and among the rest Matilda, the wife of 
Henry the first j who hy him had the Empress Maud, the 
mother of Heniy the second. Upon which account, the 
Saxon line is in our histories frequently said to have been 
restored in his person; though, in reality, that right 
subsisted in the sons of Malcolm by Queen Margaret ; 
King Henry’s best title being as heir to the Conqueror. 

From Henry the second the crown descended to his 
eldest son, Eichard the first, who dying childless, the 
right vested in his nephew Arthur, the son of Geoffrey 
his next brother ; but John, the youngest son of King 
Henry, seized the throne, claiming the crown, as appears 
from his charters, by hereditary right (q ) ; that is to say, 
he was next of kin to the deceased king, being his sur- 
viving brother ; whereas Arthur was removed one degree 
farther, being his brother’s son, though by right of repre- 
sentation he stood in the place of his father Geoffrey. 
And however flimsy this title, and those of William Eufus 
and Stephen of Blois, may appear at this distance to us, 
after the law of descents hath now been settled for so 
many centuries, they were sufficient to puzzle the imder- 
standings of our brave but unlettered ancestors. Nor, 
indeed, can we wonder at the number of partizans who 
espoused the pretensions of King J ohn in particular, since, 
even in the reign of his father King Henry the second, it 
was a point undetermined, whether, even in common inherit- 
ances, the child of an elder brother should succeed to the 
land in right of representation, or the yoimger surviving 
brother in right of proximity of blood (r) . And it long 

“the last of the Saxon race of {q) — Hegni Anglim ; quodmhis 

hereditary kings/ ^ But this jure competit hmreditavioy — Spelm. 
description belongs to Edward the Hist. R. Joh. apud Wilkins, 354. 
Confessor. (r) Glany. h 7, c. 3t 
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[afterwards remained undecided, in the collateral succes- 
sion to the fiefs of the empire, whether the order of the 
stocks, or the proximity of degree, should take place (s). 
However, on the death of Arthur, and his sister Eleanor 
without issue, a clear and indisputable title vested in 
Henry the third, the son of John: and from him to 
Bichard the second, a succession of six generations, the 
crown descended in the true hereditary , line. Under one 
of which race of princes we find it declared in parliament, 
“ that the law of the crown of England is, and always 
“ hath been, that the children of the King of England, 
“ whether bom in England or elsewhere, ought to bear 
“ the inheritance after the death of their ancestors. Which 
“ law our sovereign lord the king, the prelates, earls, and 
“ barons, and other great men, together with all the 
“ commons in parliament assembled, do approve and affirm 
“ for ever ” {t). 

Upon Bichard the second’s resignation of the crown, he 
having no children, the right resulted to the issue of his 
grandfather Edward the third. That king had many 
children besides his eldest, Edward the black prince of 
Wales, the father of Bichard the second; but to avoid 
confusion, we shall only mention three : William the second 
son, who died without issue : Lionel Duke of Clarence, 
his third son : and John of Gaunt Duke of Lancaster, his 
fourth. By the rules of succession, therefore, the posterity 
of Lionel Duke of Clarence were entitled to the throne 
upon the resignation of King Bichard ; and had accord- 
ingly been declared by the king, many years before, the 
presumptive heirs of the crown; which declaration was 
also confirmed in parliament (u). But Henry Duke of 
Lancaster, the son of John of Gaunt, having then a large 
army in the kingdom, the pretence of raising which was 
to recover his patrimony from the king, and to redress the 
grievances of the subject, it was impossible for any other 

(«) Mod. Un. Hist. xxx. 612. (t) Stat. 25 Edw. 3, st. 1. 

(u) Saadford’s Gteneal. Hist. 246. 
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[title to be asserted with any safety ; and he became king 
under the title of Henry the fourth. But, as Sir Matthew 
Hale remarks (a;), though the people unjustly assisted 
Henry the fourth in his usurpation of the crown, yet he 
was not admitted thereto until he had declared that he 
claimed, not as a conqueror, — ^which he very much inclined 
to do (y), — but as a successor, descended by right line of 
the blood royal ; as appears from the rolls of parliament in 
those times. And in order to this, he set up a show of two 
titles: the one upon the pretence of being the first of the 
blood royal in the entire male line, whereas the Duke of 
Clarence left only one daughter Philippa ; from which 
female branch, by a marriage with Edmund Mortimer 
Earl of March, the house of York descended: the other, 
by reviving an exploded rumour, first propagated by J ohn 
of Gaunt, that Edmund Earl of Lancaster (to whom' 
Henry’s mother was heiress), was in reality the elder 
brother of King Edward the first : though his' parents, on 
account of his personal deformity, had imposed him on 
the world for the younger; and therefore Henry would be 
entitled to the cro'wn, either as successor to Eichard the 
second, in case the entire male line was allowed a preference 
to the female ; or even prior to that unfortunate prince, if 
the crown could descend through a female, while an entire 
male line was existing. 

However, as in Edward the third’s time we find the 
parliament approving and affirming the law of the cro'wn 
as before stated, so in the reign of Henry the fourth they 
actually exerted their right of new-settling the succes- 
sion to the cro'wn. And this was done by the statute 
7 Hen. IV. c. 2, whereby it is enacted, “that the in- 
“ heritance of the crown and realms of England and 
“ France, and all other the king’s dominions, shall be set 
“ and remain in the person of our sovereign lord the 
“ king, and in the heirs of his body issuing and Prince 


(rr) Hist. C. L. 0 . 6 . 


( 3 /) Sold, Tit. Hon. 3. 
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[Henry is declared heir apparent to the crown, to hold to 
him and the heirs of his body issuing, with remainder to 
the Lord Thomas, Lord John, and Lord Humphry, the 
king’s sons, and the heirs of their bodies respectively ; 
which is indeed nothing more than the law would have 
done before, provided Henry the fourth had been a right- 
ful king. It, however, serves to show that it was then 
generally understood, that the king and parliament had 
a right to new-model and regulate the succession to the 
crown ; and we may also observe with what caution and 
delicacy the parhament then avoided declaring any senti- 
ment of Henry’s original title. However, Sir Edward 
Coke more than once expressly declares, that at the time 
of passing this Act the right of the crown was in the 
descent from Philippa, daughter and heir of Lionel Duke 
of Clarence ( 2 ). 

Nevertheless the crown descended regularly from Henry 
the fourth, to his son and grandson Henry the fifth and 
Henry the sixth ; in the latter of whose reigns the house 
of York asserted their dormant title ; and, after imbruing 
the kingdom in blood and confusion for seven years to- 
gether, at last established it in the person of Edward the 
fourth. At his accession to the throne, after a breach of 
the succession that continued for three descents, and above 
threescore years, the distinction of a king de jure and a 
king de facto began to be first taken — in order to indemnify 
such as had submitted to the late establishment, and to 
provide for the peace of the kingdom, by confirming all 
honours conferred and all acts done, by those who were 
now called the usurpers, not tending to the disherison of 
the rightful heir. In statute 1 Edw. IV. 0 . 1, the three 
Henrys are styled “ late kings of England successively in 
deed, and not of right.” And in all the known charters 
of Song Edward, wherever he has occasion to speak of 
any of the line of Lancaster, he calls them “nuper de 
factOf et non de jure, regee Anglicef 

(s) 4 Inst. 37, 206. 
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[Edwaxd the fourth left two sons and a daughter ; the 
eldest of which sons, King Edward the fifth, enjoyed the 
regal dignity for a very short time, and was then deposed 
by Bichard, his unnatural uncle, who immediately usurped 
the royal dignity, having previously insinuated to the 
populace a suspicion of bastardy in the children of Edward 
the fourth, to make a show of some hereditary title. After 
which he is generally believed to have murdered his two 
nephews, upon whose death the right of the crown de- 
volved to their sister Elizabeth. 

The tyrannical reign of King Bichard the third gave 
occasion to Henry Earl of Biohmond to assert his title to 
the crown. A title the most remote and unaccountable 
that was ever set up, and which nothing could have given 
success to, but the universal detestation of the then usurper 
Bichard. For, besides that he claimed under a descent 
from John of Gaunt, whose title was now exploded, the 
claim (such as it was) was through John Earl of Somerset, 
a bastard begotten by John of Gaunt upon Katherine 
Swinford, and the lineal ancestor of Bichmond through 
his mother Margaret. It is true that, by an act of par- 
liament of the twentieth year of Bichard the second, this 
son was with others legitimated and made inheritable to 
all lands, offices, and dignities, as if he had been bom in 
wedlock ; but still with an express reservation of the crown, 
“ excepta dignitate regali ” {a) . 

Notwithstanding all this, immediately after the battle 
of Bosworth Field, he assumed the regal dignity ; the right 
of the crown then being, as Sir Edward Coke expressly 
declares, in Elizabeth, eldest daughter of Edward the 
fourth {h ) ; and his possession was established by parlia- 
ment, holden the first year of his reign. In the Act for 
which purpose, the parliament seems to have copied the 
caution of their predecessors in the reign of Henry the 
fourth; and therefore (as Lord Bacon, the historian of 


(a) 4 Inst. 36. 


(J) 4 Inst. 37. 
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[this reign, observes) carefully avoided any recognition of 
Henry the seventh’s right, which indeed was none at all : 
and the king would not have it by way of new law or 
ordinance, whereby a right might seem to be created and 
conferred upon him; and therefore a middle way was 
rather chosen, by way (as the noble historian expresses it) 
of establishment, and that .xmder covert and indifferent 
words, “that the inheritance of the crown should rest, 
“ remain, and abide in King Henry the seventh and the 
“ heirs of his body thereby providing for the future, and 
at the same time acknowledging his present possession; 
but not determining either way, whether that possession 
was de jure or de facto merely. However, he soon after 
married Elizabeth of York, the undoubted heiress of the 
Conqueror, and thereby gained — as Sir Edward Coke 
declares — ^by much his best title to the crown (c). Where- 
upon the Act made in his favour was so much disregarded, 
that it never was printed in our statute books. 

Henry the eighth, the issue of this marriage, succeeded 
to the crown by clear indisputable hereditary right, — his 
eldest brother, Prince Arthur, having died without issue, 
— and transmitted it to his three children in successive 
order. But in his reign we find the parliament, at several 
times, busy in regulating the succession to the kingdom. 
And first, by statute 25 Henry VIII. o. 22, which recites 
the mischiefs which had and might ensue by disputed 
titles, because no perfect and substantial provision had 
been made by law concerning the succession ; and then 
enacts, that the crown shall be entailed to his majesty, 
and the sons or heirs male of his body ; and in default of 
such sons to the Lady Elizabeth — who is declared to be 
the king’s eldest issue female, in exclusion of the Lady 
Mary, on accoimt of her supposed illegitimacy by the 
divorce of her mother Queen Catherine — and to the heirs 
of the body of the Lady Elizabeth ; “ and so from issue 

(c) Ibid. 

VOL. II F F 
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[“ female to issue female, and the heirs of their bodies, by 
“ course of inheritance according to their ages, as the 
“ crown of England hath been accustomed and ought to 
“ go, in case where there be heirs female to the same : 
“ and for default of such issue, then to the king’s right 
“ heirs for ever.” This single statute is an ample proof 
of all the four positions we at- first set out with. 

But, upon the king’s divorce from Anne Boleyn, this 
statute was, with regard to the settlement of the crown, 
repealed by statute 28 Hen. YIII. o. 7 : wherein the Lady 
Elizabeth was also, as well as the Lady Mary, bastardized, 
and the crown settled on the king’s children by Uueen 
J ane Seymour, and his future wives ; and, in default of 
such children, then with this remarkable remainder, “ to 
such persons as the king by letters-patent, or last will and 
testament, shall limit and appoint the same a vast 
power ; but notwithstanding, as it was regularly vested in 
him by the supreme legislative authority, it was therefore 
indisputably valid. But this power was never carried into 
execution : for by statute 35 Hen. VIII. c. 1, the king’s 
two daughters were legitimated again ; and the crown was 
limited to Prince Edward by name, after that to the Lady 
Mary, and then to the Lady Elizabeth, and the heirs of 
their respective bodies; which succession took effect ac- 
cordingly^ being indeed no other than the usual course of 
the law with regard to the descent of the crown. 

But lest there should remain any doubt in the minds of 
the people, through this jumble of Acts for limiting the 
succession, — Queen Mary’s hereditary right to the throne 
was acknowledged by statute 1 Mar. sess. 2, o. 1, and 
recognized in these words : The crown of these realms 
“ is most lawfully, justly, and rightly descended and come 
“ to the queen’s highness that now is, being the very, true, 

“ and undoubted heir and inheritrix thereof.” And again, 
upon the Queen’s marriage with Philip of Spain, by the 
statute which settled the preliminaries of that match, the 
hereditary right to the crown was thus asserted and 
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[declared : “ As touching the right of the Queen’s in- 
** heritance in the realm and dominions of England, the 
children, whether male or female, shall succeed in them, 
“ according to the known laws, statutes, and customs of 
the same ” (d). Which determination of the parliament, 
that the succession shall continue in the usual course, seems 
tacitly to imply a power of new-modoUing and altering it, 
in case the legislature had thought proper. 

On Queen Elizabeth’s accession, her right was recog- 
nized in still stronger terms than her sister’s ; the par- 
liament acknowledging, “that the queen’s highness is, and 
“ in very deed and of most mere right ought to he, hy the 
“ laws of Q-od, and tho laws and statutes of this realm, our 
“ most lawful and rightful sovereign liege lady and queen ; 
“ and that her highness is rightly, lineally, and lawfully 
“ descended and come of the hlood royal of this realm of 
“ England ; in and to whose princely person, and the heirs 
“ of her body lawfully to be begotten, after her, the im- 
“ perial crown and dignity of this kingdom axe vested, 
“limited and annexed” (c).] And in the same reign, 
by statute 13 Eliz. c. 1, we find the right of parliament to 
direct the succession of the crown distinctly asserted, — it 
being provided that it shall be treason to affirm that the 
laws and statutes do not bind the right of the crown, and 
the descent, limitation, inheritance, or government thereof. 
And, further, that any person who shall, during the queen’s 
life, by any written or printed work, expressly affirm, print, 
or publish, before the same is established by parliament, that 
any particular person is or ought to be heir and successor 
to the queen, except the same be the natural issue of her 
body, — shall, for the first olfence, suffer imprisonment and 
the loss of half his goods, and for the second the penalty 
of apraniunire (/). 

[On the death of Queen Elizabeth without issue, the 

(rf) 1 Mar. sofls. 3, c. 2. (<) Stat. 1 Eliz. c. 3. 

(/) Vide post, bk. VI. 

F P 2 
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[line of Henry tlie eighth became extinct. It therefore 
became necessary to recur to the other issue of Henry thd 
seventh, by Elizabeth of York his queen; whose eldest 
daughter, Margaret, having married James the fourth, 
king of Scotland, king James the sixth of Scotland, and 
of England the first, was the h'neal descendant from that 
aJliance. So that in his person, as clearly as in Henry 
the eighth, centred all the claims of different competitors, 
from the Conquest downwards, he being indisputably the 
lineal heir of the Conqueror. And what is still more 
remarkable, in his person also centred the right of the 
Saxon monarchs, which had been suspended from the 
Conquest, till his accession. Eor Margaret, the sister of 
Edgar Atheling, the daughter of Edward the Outlaw, and 
grand-daughter of king Edmund Ironside, was the person 
in whom the hereditary right of the Saxon kings, sup- 
posing Njt not abolished by the Conquest, resided. She 
married Malcolm king of Scotland : and Henry the second, 
by a descent from Matilda their daughter, is generally 
called the restorer of the Saxon line. But it must be 
remembered, that Malcolm by his Saxon queen had sons 
as well as daughters ; and that the royal family of Scot- 
land, from that time downwards, were the offspring of 
Malcolm and Margaret. Of this royal family. King 
James the first was the direct lineal heir; and therefore 
united in his person every possible claim by hereditary 
right to the English as well as to the Scottish throne. 

And it is no wonder that a prince of more learning than 
wisdom, who could deduce an hereditary title for so many 
centuries, should easily be taught by the fiatterers of the 
times to believe there was sortething divine in this right, 
and that the finger of Providence was visible in its preser- 
vation. "Whereas, though a wise institution, it was clearly 
a human institution ; and the right inherent in him, no 
natural, but a positive right. And in this and no other 
light was it taken by the English parliament; who, by 
statute 1 Jac. I. c. 1, did “recognize and acknowledge 
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“ that immediately upon the dissolution and decease of 
“ Elizabeth, late queen of England, the imperial crown 
“ thereof did by inherent birthright, and lawful and im- 
“ doubted suooession, descend and eome to his most exoel- 
“ lent majesty, as being lineally, justly, and lawfully, 
“ next and sole heir of the blood royal of this realm.” 
Not a word here of any right immediately derived from 
heaven : which, if it existed anywhere, must be sought for 
among the aborigines of the island, the antient Britons ; 
among whose princes, indeed, some have gone to search 
for it (ff). 

But, wild and absurd as the doctrine of divine right most 
undoubtedly is, it is still more astonishing that when so 
many human hereditary rights had centred in this king, 
his son and heir, King Charles the first, should be told by 
those infamous judges, who pronounced his unparalleled 
sentence, that he was an elective prince; elected by his 
people, and therefore accountable to them, in his own 
proper person, for his conduct. The confusion, instability, 
and madness, which followed the fatal catastrophe of that 
pious and unfortunate prince, will be a standing argument 
in favour of hereditary monarchy to all future ages, as 
they proved at last, to the then deluded people ; who, in 
order to recover that peace and happiness which for twenty 
years together they had lost, in a solemn parliamentary 
convention of the states restored the right heir of the crown. 
And in the proclamation for that purpose, which was drawn 
up and attended by both houses, they declared, “ that ac- 
“ cording to their duty and allegiance they did heartily, 
“ joyfully, and unanimously acknowledge and proclaim, 
“ that, immediately upon the decease of our late sovereign 
“ lord King Charles, the imperial crown of these realms 

(^) Elizabeth of York, the mother descent from Gladys, only sister to 
of Queen Margaret of Scotland, was LlewcUin ap Jorwcrth the Great, 
heiress of the house of Mortimer. had thetrueright to the principality 
And Mr. Carte observes, that the of Wales. (Hist. Eng. iii, 705.) 
house of Mortimer, in virtue of its 
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did by inberent birthright and lawful and undoubted 
“ succession descend and come to his most excellent majesty 
Charles the second, as being lineally, justly, and law- 
“ fully, next heir of the blood royal of this realm : and 
“ thereunto they most humbly and faithfully did submit 
“ and oblige themselves, their heirs, and posterity for 
ever’ 

\ 0 

Thus, it clearly appears, from the highest authority this 
nation is acquainted with, that the crown of England hatk/ 
been ever an hereditaiy crown; though subject to limital 
tions by parliament. The remainder of this chapter will 
consist principally of those instances wherein the parlia- 
ment since the Eestoration has asserted or exerchod this 
right of altering and' limiting the successioihe Outl'.t which, 
we have seen, was before exercised and t-ros thd in the 
reigns of Henry the fourth, Henry the seveii^ rings'.ry the 
eighth. Queen Mary, and Queen Elizabeth, 

The first instance, in point of time, is the famous 
exclusion, which raised such a f ermer^ in the latter end of 
the reign of King ’ § '•*’1 second. It is well known 

that the purport of thi^ ^ tt lio have set aside the king’s 
brother and presumptive hv^, the Duke of York, from the 
succession, on the score of his being a papist ; that it passed 
the house of commons, but was rejected by the lords; the 
king having also declared beforehand, that he never would 
be brought to consent to it. And from this transaction we 
may collect two things: 1. That the crown was universally 
acknowledged to bo hereditary, and the inheritance inde- 
feasible unless by parliament ; else it had been needless to 
prefer such a bill. 2. That the parliament had a power to 
have defeated the inheritance : else such a bill had been 
ineffectual. The commons acknowledged the hereditary 
right then subsisting; and the lords did not dispute the 
power, but merely the propriety of an exclusion. How- 
ever, as the bill took no effect. King James the second 
succeeded to the throne of his ancestors ; and might have • 

(A) Com. Jonm. 8th May, 1660. 
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[enjoyed it during the remainder of his life, hut for his own 
infatuated conduct, which, with other concurring circum- 
stances, brought on the Revolution in 1688 . 

The true ground and principle upon which that me- 
morable event proceeded was an entirely new case in 
politics, which had never before happened in our history, 
— the abdication of the reigning monarch, and the vacancy 
of the throne thereupon. It was not a defeasance of the 
right of succession, and a now limitation of the crown, by 
the king and both houses of parliament ; it was the act of 
the nation alone, upon a conviction that there was no king 
in being. For in a full assembly of the lords and commons, 
met in a convention upon the supposition of this vacancy, 
both houses came to this resolution: “That King James 
“ the second, having endeavoured to subvert the constitu- 
“ tion of the kingdom, by breaking the original contract 
“ between king and people — and, by the advice of Jesuits 
“ and other wicked persons, having violated the funda- 
“ mental laws, and having withdrawn himself out of this 
“ kingdom — has abdicated the government, and that the 
“ throne is thereby vacant” (i). Thus ended at once, by 
this sudden and unexpected vacancy of the throne, the old 
line of succession; which from the Conquest had lasted 
above six hundred years, and from the union of the Hep- 
tarchy in King Egbert almost nine hundred. The facts 
themselves thus appealed to, the king’s endeavour to sub- 
vert the constitution by breaking the original contract, his 
violation of the fundamental laws, and his •withdrawing 
himself out of the kingdom, were evident and notorious; 
and the consequences drawn from these facts, — namely, 
that they amounted to an abdication of the government, 
which abdication did not affect only the person of the king 
himself, but also all his heirs, and rendered the throne 
absolutely and completely vacant, — it belonged to our 
ancestors to determine. For, whenever a question arises 
between the society at large and any magistrate vested with 

(t) Com. Joiirn. 7tli Feb. 1688, 
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[powers originally delegated by that society, it must be de- 
cided by the voice of the society itself : there is not upon 
earth any other tribunal to which we may resort. And that 
these consequences were fairly deduced from these facts, our 
ancestors solemnly determined, in a full parliamentary con- 
vention, representing the whole society. The reasons upon 
which they so decided, may be found at large in the parlia- 
mentary proceedings of the times; but we ought in the 
present day rather to consider this great political measure 
upon the solid footing of authority, than to reason in its 
favour from its justice, moderation, and expedience : because 
that might imply a right of dissenting or revolting from it, 
by those who should think it to have been unjust, oppres- 
sive or inexpedient. Whereas, our ancestors having most 
indisputably had a competent jurisdiction to decide this 
great and important question, and having in fact decided 
it, it became the duty of those who came after them to 
acquiesce in their determination; being bom under that 
establishment which was built upon this foundation, and 
obliged by every tie, religious as well as civil, to main- 
tain it. 

But while we rest this fundamental transaction, in point 
of authority, upon grounds the least liable to cavil, we are 
bound both in j ustice and gratitude to add, that it was con- 
ducted with a temper and moderation which naturally arose 
from its equity; — that, however it might in some respects 
go beyond the letter of our antient laws, it was agreeable 
to the spirit of our constitution and the rights of human 
nature : — and that though in other points, (owing to the 
peculiar circumstances of things and persons,) it was not 
altogether so perfect as might have been wished, yet from 
thence a new era commenced, in which the bounds of pre- 
rogative and liberty became better defined, the principles of 
government more thoroughly examined and understood, and 
the rights of the subject more explicitly guarded by legal 
provisions, than in any other earlier period of the English 
history. In particular it is worthy of observation that the 
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[convention, in tliis their judgment, avoided with great 
wisdom the wild extremes into which the visionary theories 
of some zealous republicans would have led them. They 
held that this misconduct of King J ames amounted to an 
endeavour to subvert the constitution ; and not to an actual 
subversion, or total dissolution of the government ; which 
— according to the principles of Mr. Locke — would have 
reduced the society almost to a state of nature; would 
have levelled all distinctions of honour , rank, offices, and 
property ; would have annihilated the sovereign power, and 
in consequence have repealed all positive laws ; and would 
have left the people at liberty to have erected a new system 
of state upon a new foundation of polity {k ) . They there- 
fore very prudently voted it to amount to no more than an 
abdication of the government, and a consequent vacancy 
of the throne; whereby the government was allowed to 
subsist, though the executive magistrate was gone, and the 
kingly office to remain, though King J ames was no longer 
king(/). And thus the constitution was kept entire; 
which upon every sound principle of government must 
otherwise have fallen to pieces, had so principal and con- 
stituent a part as the royal authority been abolished, or 
even suspended. 

This single postulatum, the vacancy of the throne, being 
once established, the rest that was then done followed almost 
of course. For if the throne be at any time vacant (which 
may happen by other means besides that of abdication ; as 
if all the blood royal should fail, without any successor 
appointed by parliament) ; if, we say, a vacancy by any 
means whatsoever should happen, the right of disposing of 
this vacancy seems naturally to result to the lords and 
commons, as the trustees and representativea of the nation. 
For there are no other hands in which it can so properly be 
entrusted ; and there is a necessity of its being entrusted 
somewhere, else the whole frame of government must be 


(Ar) See Locke on Gov. p. 2, o. 19. 


( 1 ) Law of Forfeit. 118, 119. 



442 BK. IV, OF PUBLIC EIGHTS.— PT. I. CIVIL GOVERNMENT. 

[dissolved and perish. The lords and oommons having 
therefore determined this Tn ain fundamental article, that 
there was a vacancy of the throne, they proceeded to fill up 
that vacancy in such manner as they judged the most 
proper. And this was done by their declaration of 
12th Februaiy, 1688, in the following manner : — “ that 

William and Mary, prince and princess of Orange, he 
“ and be declared king and queen, to hold the crown and 
“ royal dignity during their lives, and the life of the sur- 
“ vivor of them ; and that the sole and full exercise of the 
“ legal power be only in, and executed by, the said prince 
“ of Orange, in the names of the said prince and princess, 
“ during their joint lives ; and after their deceases the said 
“ crown and royal dignity to be to the heirs of the body of 
“ the said princess : and for default of such issue, to the 
“ Princess Anne of Denmark and the heirs of her body ; 
“ and for default of such issue, to the heirs of the body of 
“ the said prince of Orange ” (m). 

Perhaps, upon the principles before established, the 
convention might (if they pleased) have vested the regal 
dignity in a family entirely new, and strangers to the 
royal blood ; but they were too well acquainted with the 
benefits of hereditary succession, and the influence which 
it has by custom over the minds of the people, to depart 
any further from the antient line than temporary necessity 
and self-preservation required. They therefore settled the 
crown first on King William and Queen Mary, King 
James’s eldest daughter, for their joint lives; then on the 
survivor of them : and then on the issue of Queen Mary : 
upon failure of such issue, it was limited to the Princess 
Anne, King James’s second daughter, and her issue ; and, 
lastly, on failure of that, to the issue of King William, 
who was the grandson of Charles the first, and nephew as 
well as son-in-law of King James the second, being a son 
of Mary his eldest sister. This settlement included all 
the protestant posterity of King Charles the first, except 

(w) Com, Jornn. 12th Feb. 1688, 
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[such other issue as King James might at any time have ; 
which was totally omitted, through fear of a popish suc- 
cession. And this order of succession took effect acoord- 
ingly. 

These three princes, therefore. King William, Queen 
Mary, and Queen Anne, did not take the crown by here- 
ditary right or descent, but by way of donation or purchase, 
in the technical sense. The new settlement did not merely 
consist in excluding King J ames, and the person pretended 
to be Prince of Wales, and then suffering the crown to 
descend in the old hereditary channel ; for the usual course 
of descent was in some instances broken through, and yet 
the convention still kept in their eye, and paid a great, 
though not total, regard to it. Let us see how the succes- 
sion would have stood, if no abdication had happened, and 
King James had left no other issue than his two daughters. 
Queen Mary and Queen Anne. It would have stood thus ; 
Queen Mary and her issue ; Queen Anne and her issue ; 
King William and his issue. Put we may remember that 
Queen Mary was only nominally Queen, jointly with her 
husband King William, who alone had the regal power ; 
and liing WiUiam was personally preferred to Queen 
Anne, though his issue was postponed to hers. Clearly 
therefore these princes were successively in possession of 
the crown, by a title different from the usual course of 
descents. 

It was towards the end of iCing William’s reign, when 
all hopes of any surviving issue from any of these princes 
died with the duke of Gloucester, the last surviving child 
of the Princess Anne, that the kin g and parliament thought 
it necessary again to exert their power of limiting and ap- 
pointing the succession, in order to prevent another vacancy 
of the throne ; which must have ensued upon their deaths, 
as no provision was made at the Eevolution further than 
for the issue of Queen Mary, Queen Anne and King 
William. The parliament had previously, by the statute 
of I W. & M, sess. 2, o. 2, enacted, that every person who 
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[sliould 136 reconciled to, or hold oommimion with, the see 
of Home, profess the popish religion, or marry a papist, — 
should he excluded from, and he for ever incapable to in- 
herit, possess, or enjoy the crown ; and that in such case 
the people should he absolved from their allegiance ; and 
the crown should descend to such persons, being protes- 
tants, as would have inherited the same, in case the persons 
so reconciled, holding communion, professing, or marrying, 
were naturally dead. To act therefore consistently with 
themselves, and at the same time pay as much regard to 
the old hereditary line as their former resolutions would 
admit, they turned their eyes on the Princess Sophia, 
electress and. duchess dowager of Hanover, the most ac- 
complished princess of her age («). Por, upon the im- 
pending extinction of the protestant posterity of Charles 
the first, the old law of regal descent directed them to 
recur to the descendants of James the first ; and the Prin- 
cess Sophia, being the youngest daughter of Elizabeth, 
queen of Bohemia, who was the daughter of James the first, 
was the nearest of the antient blood royal, who was not 
incapacitated by professing the popish religion. On her, 
therefore, and the heirs of her body, being protestants, the 
remainder of the crown, expectant on the death of King 
William and Queen Anne without issue, was settled by 
statute 12 & 13 Will. III. c. 2. And at the same time it 
was enacted, that whosoever should hereafter come to the 
possession of the crown should join in the communion of 
the Church of England, as by law established. 

This is the last limitation of the crown that has been 
made by parliament; and these several actual limitations, 
from the time of Hemy the fourth to the present, do 
clearly prove the power of the king and parliament to 


{n) Sandford, in his genealogical first was reputed the most learned, 
history, published a. n. 1677, speak- the second the greatest artist, and 

ing (p. 535) of the princesses Eliza- the last one of the most accom- 
beth, Louisa, and Sophia, daughters plished ladies in Europe, 
of the Queen of Bohemia, says, the 
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[new-model or alter tlie succession. And indeed it is 
now again made highly penal to dispute it. For by the 
statute 6 Anne, o. 41, it is enacted, that if any person 
maliciously, advisedly and directly, shall maintain, by 
writing or printing, that the kings of this realm with the 
authority of parliament are not able to make laws to bind 
the crown and the descent thereof, he shall be guilty of 
treason ; or if he maintains the same by only preaching, 
teaching, or advised speaking, shall incur the penalties of 
a prcemunire^ 

The Princess Sophia dying before Queen Anne, the 
inheritance thus limited descended on her son and heir, 
George the first ; and having on the death of Anne taken 
effect in his person, from him it descended to George the 
second ; from him to his grandson and heir, George the 
third ; from him to his son George the fourth ; who 
was succeeded by his brother William the fourth; and 
from the monarch last mentioned, the crown descended 
to his heiress, — ^the daughter of his brother Edward 
Duke of Kent — our present gracious sovereign Queen 
Victoria. 

[Hence it is easy to collect, that the title to the crown 
is at present hereditary, though not quite so absolutely 
hereditary as formerly; and the common stock or an- 
cestor, from whom the descent must be derived, is also 
different. Formerly the common stock was King Egbert; 
afterwards William the Conqueror; and now it is the 
Princess Sophia, in whom the inheritance was vested 
by the new king and parliament. Formerly the descent 
was absolute, and the crown went to the next heir without 
any restriction; but now, upon the new settlement, the 
inheritance is conditional; being limited to such heirs only 
of the body of the Princess Sophia as are protestant 
members of the Church of England, and axe married to 
none but protestants. 

In the due medium which has been explained between 
a merely elective body on the one hand, and absolute 
hereditary right on the other, consists the true constitu- 
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[tioual notion of the right of succession to the imperial 
crown of these kingdoms. The extremes between which 
it steers, are each of them equally destructive of those 
ends for which societies were formed and are kept on foot. 
Where the magistrate, upon every succession, is elected by 
the people, and may, by the express provision of the laws, 
be deposed (if not punished) by his subjects, this may 
sound like the perfection of liberty, and look well enough 
when delineated on paper] but in practice will be ever 
productive of tumult, contention, and anarchy. And, on 
the other hand, divine indefeasible hereditary right, when 
coupled with the doctrine of unlimited passive obedience, 
is surely of all constitutions the most thoroughly slavish 
and dreadful. But when such an hereditary right, as our 
laws have created and vested in the royal stock, is closely 
interwoven with those liberties which, we have seen in a 
former chapter, are equally the inheritance of the subject ; 
this union will form a constitution, in theory the most 
beautiful of any, in practice the most approved, and in 
duration, it is to be hoped, the most permanent. It was 
the duty of an expounder of our laws to lay this constitu- 
tion before the reader in its true and genuine light ; it is 
the duty of every good Englishman to understand, to 
revere, to defend it.] 
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CIIArTEE IV. 

OF THE ROYAL FAMILY. 


It is to be observed that wben a female sits on the throne 
of these realms in her own right, she is styled queen 
regnant. Such were the first (and perhaps the second) 
Uueen Mary, Queen Elizabeth, and Queen Anne; and 
such is our present gracious sovereign. And a queen 
regnant has the same powers, prerogatives, rights, dig- 
nities, and duties as if she had been a king ; as is indeed 
expressly declared by statute 1 Mary I. sess. 3, o. 1 {a). 
But the wife of a reigning king is styled the queen consort^ 
and she, by virtue of her marriage, is participant of divers 
prerogatives above other women {h). 

[And, first, the queen consort is a public person, exempt 
and distinct from the king ; and not, like other married 
women, so closely- connected, as to have lost all legal or 
separate existence so long as the marriage continues. For 
the queen consort is of ability to purchase lands and to 
convey them, to make leases, to grant copyholds, and to do 
other acts of ownership, (without the concurrence of her 
lord,) which no other married woman can (or until veiy 
recently could) do (c) ; a privilege as old as the Saxon 
era(d). She is also capable at common law of taking a 

(a) Mary being tbo first queen could not exercise all the preroga- 
that sat upon tho English throne, tives of a king. (1 BL Com. p. 218, 
this statute was passed, as it de- in notis.) 

dares, for “ the extinguishment of (J) Bl. Com. ubi sup, ; Finch, L. 
“the doubt and folly of malicious 86. 

“and ignorant persons, ’’who might {e) 4 Rep. 23. 

bo induced to think that a queen (d) Seld. Jan. Angl. 1. 42. 
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[grant from the king {e) ; whioli no other wife is (or until 
very recently was) capable of doing from her husband ; 
and in this particular she agrees with the Augusta or 
piissima regina conjux divi imperatoris, of the Homan laws ; 
who, according to Justinian, was equally capable of 
making a grant to, and receiving one from, the em- 
peror (/). Moreover, the queen consort of England 
hath separate courts and oflGices distinct from those of the 
king, not only in matters of ceremony, but even of law ; 
and her attorney and solicitor-general are entitled to a 
place within the bar of his majesty’s courts, together with 
the king’s counsel {g) . She may likewise sue and be sued 
alone, without joining her husband. She may also have 
a separate property in goods as well as in lands, and she 
has a right to dispose of them by will. In short she is 
in all legal proceedings looked upon as a feme sole, and 
not as a feme covert ; as a. single, not a married woman (/«) . 
For which the reason given by Sir Edward Coke is this ; 
because the wisdom of the common law would not have the 
king (whose continual care and study is for the public, and 
circa ardua regni,) to be troubled and disquieted on account 
of his wife’s domestic affairs ; and therefore it vests in the 
queen a power of transacting her own concerns, without 
the intervention of the king, as if she was an unmarried 
woman. 

The queen consort hath also many exemptions and 
minute prerogatives. For instance, she pays no toll : nor 
is she liable to any amercement in any court {i). But in 
general, unless where the law has expressly declared her 
exempted, she is upon the same footing with other sub- 
jects ; being to all intents and purposes the king’s subject, 
and not his equal: in like manner, as in the imperial law, 

Augusta legibus soluta non est” {k). 

{e) See 2 Geo. 3, c. 1 ; 16 Geo. Tide post, bk. v. c. in. 

3, 0 . 33 ; 39 & 40 Geo. 3, c. 88; 47 (h) Finch, L. 86; Co. Litt. 133. 

Geo. 3, seas. 2, c. 45. (t) Co. Litt. ubi sup. ; Finch, 

if) Cod. 6, 16, 26. L. 186. 

Seld. Tit. Hon. 1, 6, 7 ; et (it) Ff. i. 3, 31. 
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[The original revenue of our queens consort, before and 
soon after the Conquest, seems to have consisted in certain 
reservations or rents out of the demesne lands of the crown, 
which were expressly appropriated to her majesty, distinct 
from the king. It is frequent in Domesday book, after 
specifying the rent due to the crown, to add likewise the 
quantity of gold or other renders reserved to the queen {m). 
These were frequently appropriated to particular purposes ; 
to buy wool for her majesty’s use, to purchase oil for her 
lamps, or to furnish her attire from head to foot {n) ; which 
was frequently very costly, as one single robe in the fifth 
year of Henry the second stood the city of London in 
upwards of fourscore pounds (o) . A practice somewhat 
similar to that of the eastern countries, where whole cities 
and provinces were specifically assigned to purchase par- 
ticular parts of the queen’s apparel {2>). And for a further 
addition to her income, the duty of queen-gold {aiirum 
reginm) is supposed to have been originally granted ; those 
matters of grace and favour, out of which it arose, being 
frequently obtained from the crown by the powerful inter- 
cession of the queen. For this queen-gold was due on 
every voluntary offering or fine to the king amounting to 
ten marks and upwards, in consideration of any privileges, 
grants, licences, pardons, or other matters of royal favour, 
in the proportion of ono-tenth of such offering or fine {q). 
But it was not payable in respect of any aid or subsidy 
granted by parliament or convocation ; nor on fines imposed 
by courts on offenders; nor on any voluntary present to 
the king without consideration moving from liim to the 
subject ; nor on any sale or contract whereby the revenues 
or possessions of the crown were granted away or dimi- 
nished (r) . There are traces, though obscure, of the pay- 


(«*) See Pryn. Appeud. to Aur. 
Beg. 2, 3. 

(«) DomeBd. ib. ; Mag. Kot. Tip. 
2 Hen. 2; Madox, IBtst. Exch. 419, 
(«) Mag. Rot. 5 Hen. 2 ; Madox, 

VOL. II. 


ubi sup. 250. 

[p) Cic. in Verrem, 1. 3, c. 33. 

(^) Pryn. Aur, Reg. 2. 

(r) 12 Rep. 21 ; 4 Inst. 358 ; Pryn. 
6 ; Madox, Hist. Exch. 242. 

(i G 
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[ment of queen-gold in the book of Domesday, and in the 
great pipe-roll of Henry the first (s). In the reign of 
Henry the Second, the manner of collecting it appears to 
have been well understood, and it forms a distinct head in 
the antient Dialogue of the Exchequer {t), written in the 
time of that prince, and usually attributed to Gervase of 
Tilbury. From that time downwards it was regularly 
claimed and enjoyed by all the queens consort of England 
till the death of Henry the eighth; though, after the 
accession of the Tudor family, the collecting of it seems 
to have been much neglected ; and there being no queen 
consort afterwards till the accession of James the first, a 
period of nearly sixty years, its very nature and quantity 
became then a matter of doubt ; and being referred by the 
king to the chief justices and chief baron, their report of 
it was so very unfavourable, that his consort Queen Anne 
(though she claimed it), yet never thought proper to exact 
it (^<). In 1635, in the eleventh year of Charles the first, a 
time fertile of expedients for raising money upon dormant 
precedents in our old records, (of which ship money was 
a fatal instance,) the king, at the petition of his queen, 
Henrietta Maria, issued out his writ for levying it (a") ; 
but afterwards purchased it of his consort, at the price of 
ten thousand pounds ; finding it perhaps too trifling and 
troublesome to levy. And when afterwards, at the Ee- 
storation, by the abolition of the militaiy tenures and the 
fines that wore consequent upon them, the little that 
legally remained of this revenue was reduced to almost 
nothing at all, in vain did Mr. Prymie, by a treatise which 
does honour to his abihties as a painful and judicious 
antiquary, endeavour to excite Queen Catherine to revive 
this antiquated claim. 

Another antient perquisite belonging to the queen 

(s) See*Madox, Disceptat. Epis- pcarance of reason, insinuates that 

tol. 74 ; Pryn, Aur. Eeg. Append, 5, their researches were very superfi- 

(t) Lib. 2, c. 26. cial. Aur. Reg. 125. 

(k) Mr. Prynne, with some ap- (.r) 19 Rym. Feed, 721. 
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[consort, mentioned by all our old writers (y), and for that 
reason, only, worthy .of notice, is this : that, on the taking 
of a whale on the coasts, which is a royal fish, it shall 
be divided between the king and queen; the head only 
being the king’s property, and the tail of it the queen’s. 
“ J)e sturgione ohservetiir, qitod rex ilium hahehit integrum ; 
• de halenA vero suffieit, si rex haheat caimt, et regina 
caudam” (s). 

But further ; though the queen consort is in all respects 
a subject, yet, in point of the security of her life and 
person, she is put on the same footing with the king. It 
is equally treason (by the statute 25 Edw. III.) to 
compass or imagine the death of our lady the king’s 
companion, as of the king himself: and to violate, or 
defile, the queen consort amounts to the same high crime ; 
as well in the person committing the fact, as in the queen 
herself, if consenting. A law of Henry the eighth made 
it treason also for any woman, who was not a virgin, to 
marry the king without informing him thereof (a) : but 
this law was soon after repealed (b), it trespassing too 
strongly as well on natural justice as on female modesty. 
If, however, the queen (whether consort or dowager) be 
accused of any species of treason, she shall be tried by the 
peers of parliament ; as Queen Anne Boleyn was, in the 
twenty-eighth year of Henry the eighth.] 

It is to be observed, that the husband of a queen 
regnant is her subject, as Prince George of Denmark 
was to Queen Anne, and as his late royal highness Prince 

(y) Bracton, 1. 3, c. 3 ; Britton, tirely in the head, (Christian’s 
c. 17 ; Hct. 1. 1, c, 45, 46. Blackstone, voL i. p, 222.) 

{ 2 ) The reason of this -whimBical {(i) Stat. 33 Hen. 8, c. 21. 
division assigned by our antient (^) Mr. Christian (ubi sup.) says, 
records, was to furnish the q[ueen’s that it was not repealed till the 

wardrobe with whalebone (see 1 Edw. 6, c. 12, which abrogated all 
Pryn. Aur. Keg. 127) ; but this treasons created since the memo- 

reason is more whimsical than the rable statute in the twenty-fifth 

division, for the whalebone lies en- year of Edward the third. 

G O 2 
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Albert, (under the title of the Prince Consort,) was to her 
Majesty (c). 

A queen dowager is the widow of the king, and, as such, 
retains most of the privileges which belonged to her as 
queen consort; though it is not high treason to conspire 
her death, or to violate her chastity, because the succession 
to the crown is not thereby endangered. [Yet still, pro 
digniiaie regalia no man may marry a queen dowager 
without special licence from the king, on pain of forfeiting 
his lands and goods ; which, Sir Edward Coke tells us, 
was enacted in parliament in the sixth year of Henry the 
sixth, though the statute be not in print [d). A queen 
dowager, alien bom, is entitled by the common law to 
dower after the king’s demise, though the alien wife of a 
subject was not, at one time, entitled in all cases to claim 
dower. Again, a queen dowager, if she marry a subject, 
doth not lose her regal dignity, as peeresses dowager, 
when commoners by birth, lose their peerage when they 
marry commoners. For Catherine, the widow of King 
Henry the fifth, though she married a private gentleman, 
Owen ap Meredith ap Theodore, commonly called Owen 
Tudor, yet by the name of Catherine, “ queen of 
England,” maintained an action against the Bishop of 
Carlisle. And so, the queen dowager of Navarre, marry- 
ing with Edmund Earl of Lancaster, brother to King 
Edward the first, maintained an action of dower (after the 
death of her second husband) by the name of Queen of 
Navarre (<?). 

The Prince of Wales, or heir apparent to the crown, 
and also his royal consort, and the princess royal, or 

{c) The Act of naturalization of grave, in a note to Co. Litt. 133, 
Prince Albert (3 & 4 Viet. c. 2) says, that no such statute can bo 
required, in the usual form, that he found. Lord Coke there refers to 
should take the oaths of allegiance it by 8 Hen. 6, No. 7 ; in 2 Inst, 
and supremacy. 18, by 6 Hen. 6, No, 41. InEiley’s 

{d) 2 Inst. 18 ; Eiley’s Plac. Plac. Pari, it is called 2 Hen. 6. 

Pari. 72; Co. Litt. 31. Mr. Har- {c) 2 Inst. 50. 
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[eldest daughter of the sovereign, are all likemse peoidiarly 
regarded hy the laws (/) . For, by statute 25 Edw. III. 
to compass or conspire the death of the former, or to 
violate the chastity of either of the latter, are as much 
treason as to conspire the death of the king, or vio- 
late the chastity of the queen. And this, because the 
Prince of Wales is next in succession to the crown, and 
to violate his wife might taint the blood royal with 
bastardy: and the eldest daughter of the sovereign is 
also inheritable as solo heir to the crown, on failure 
of issue male, and therefore more respected by the laws 
than any of her younger sisters {g ) ; insomuch that upon 
this, united with other (feudal) principles, while our mili- 
tary tenures wore in force, the king might levy an aid for 
marrying his eldest daughter, and her only. The heir 
apparent to the crown is usually made Prince of Wales {h) 
and Earl of Chester, by special creation and investiture, 
i. e. by letters patent under the great seal (^) ; but, in virtue 
of being the sovereign’s oldest son, he is, by inheritance, 


(/) The undermentioned annui- 
ties (charged on tlie consolidated 
fund) have from time to time, as 
oecasion required, been granted 
by parliament to members of the 
royal family: The Frinerss Royal ^ 
8,000^ (20 & 21 Viet. c. 2) ; the 
Trince of WaUsy 40,000^. (26 & 27 
Viet. c. 1) ; the Princess Helena y 
6,000?. (29 & 30 Viet. c. 7) ; the 

Prince Alfred {Buhe of Edinhargh)y 
15,000?. (29 & 30 Viet. c. 8), and 
10,000?. (36 & 37 Viet. c. 80) ; the 
Princess Mary of Camhridgcy 2,000?. 
(29 & 30 Viet. c. 48) ; the Princess 
Louisey 6,000?. (34 Viet. c. 1) ; the 
Prince Arthur {Luke of Connanght 
and Strathearii)y 15,000?. (34 & 35 
Viet. c. 64), and 10,000?. (41 & 42 
Viet. c. 46) ; the Prince Leopold 
{Luke of Albamfy 15,000?. (37 & 38 
Viet. e. 65), and 10,000?. (45 & 46 


Viet. c. 6). A provision on her 
marriage was in like maimer also 
made for the late lamented Princess 
Alice, 

(y) This statute perhaps was not 
meant to be extended to the prin- 
ecss royal when she had younger 
brothers living; for the issue of 
their wives must inherit the crown 
before the issue of the princess 
royal ; yet their chastity is not 
protected by the statute. 

(h) This creation has not been 
confined to the heir apparent, for 
both Queen Mary and Queen Eliza- 
beth were created by their father 
Henry the eighth, Princesses of 
Wales ; each of them at the time, 
(the latter after the illegitimation 
of Mary,) being heir presumptive 
to the crown. (4 Hume, 113.) 

(i) 1 Bl. Com. p, 224. 
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[Duke of Cornwall (during the life of the sovereign), with- 
out any new creation (k) . 

The rest of the royal family may he considered in two 
different lights, according to the different senses in which 
the term royal family is used. The larger sense includes 
all those who axe by any possibility inheritable to the 
crown. Such, before the Revolution, were aU the de- 
scendants of William the Conqueror, who had branched 
into an amazing extent, by intermarriages with the an- 
tient nobility. Since the Revolution and Act of Settle- 
ment, it means the Protestant issue of the Princess Sophia. 
The more confined sense includes only those who are 
.within a certain degree of propinquity to the reigning 
prince, and to whom, therefore, the law pays an extra- 
ordinary regard and respect; but after that degree is 
past, they fall into the rank of ordinary subjects, and are 
seldom considered any farther, unless called to the suc- 
cession upon failure of tlio nearer lines. For though col- 
lateral consanguinity is regarded indefinitely, in reference 
to inheritance or succession, yet by tlie natural constitu- 
tion of things and the dictates of positive law, it is and 
can only be regarded within some certain limits, in any 
other respect (/). 

The younger sons and daughters of the king, and other 
branches of the royal family, who are not in the immediate 
line of succession, were therefore little farther regarded by 
the antient law, than to give them, to a certain degree, 
precedence before all peers and public officers, as well 

(i) The Prince’s case, 8 Rep. 1 ; to his mines there, see 21 & 22 

Seld. Tit. of Hon. 2, 5 ; and see Viet. c. 109. And as to limitation 

Simpson r, Clayton, 4 Bing. N. C. of suits by him in relation to his 
758 ; Clayton v. Lord Grey, 1 Ar- real property in the duchy, see 
nold, 312, n. (e). As to leasing, 9 Geo. 3, c. 16 ; 7 & 8 Viet. c. 105; 

selling or exchanging the property 23 & 24 Viet. c. 53 ; 24 & 25 Viet, 

of the Prince of Wales, in his duchy c. 62, s. 2, 
of Cornwall, see 7 & 8 Viet. c. 65 ; (0 See Essay on Collateral t)on- 

25 & 26 Viet. c. 49 ; 26 & 27 Viet. sanguinity, in Law Tracts, 4to. 

0 . 49 ; and 31 & 32 Viet. c. 35. As Oxon. 1771. 
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[ecclesiastical as temporal. This is done hj the statute 
31 Henry VIII. c. 10, which enacts that no person, except 
the king’s children, shall presume to sit or have place at 
the side of the cloth of estate in the parliament chamber ; 
and that certain great officers therein named shall have 
precedence above all dukes, except only such as shall 
happen to be the king’s son, brother, uncle, nephew — 
which Sir Edward Coke explains to signify grandson or 
n^os (m) — or brother’s or sister’s son. Therefore, after 
these degrees are past, peers or others of the blood royal 
are entitled to no place or precedence, except what belongs 
to them by their personal rank or dignity : which made 
Sir Edward Walker complain, that by the hasty creation 
of Prince Pupert to be Duke of Cumberland, and of the 
Earl of Lennox to be the duke of that name, previous to 
the creation of King Charles’s second son, James, to be 
Duke of York, — it might happen that their grandsons 
would have precedence of the grandsons of the Duke of 
York {n). 

Indeed xmder the description of the king’s children his 
grandsons are hold to be included, without having recourse 
to Sir Edward Coke’s interpretation of “ nephew and 
therefore when King George the second created his grand- 
son Edward, the second son of Frederick Prince of Wales, 
deceased, Duke of York, and referred it to the house of 
lords to settle his place and precedence, they certified that 
he ought to have place next to the late Duke of Cumber- 
land, the then king’s youngest son ; and that he might 
have a seat on the left hand of the cloth of estate (o). 
But when, on the accession of King George the third, 
those royal personages ceased to take place as the children, 
and raiiked only as the brother and uncle, of the king, 
they also left their seats on the side of the cloth of estate : 
so that when the Duke of Gloucester, his majesty’s second 
brother, took his seat in the house of peers (p), he was 

(m) 4 Inet. 362. (o) Lords’ Joom. 24th April, 

(n) Tracts, p. 301. 1760. 

(p) Lords’ Joum. 10th Jan. 1765. 



466 BK. IV. OF PUBLIC B.IGHTS. — PT. I. CIVIL GOVEENMENT. 

[placed on the upper end of the earls’ bench (on which the 
dukes usually sit), next to his royal highness the Duke 
of York. And in 1718, upon a question referred to the 
judges hy King George the first, it was resolved, hy the 
opinion of ten against the other two, that the education 
and care of the king’s grandchildren, while minors, did 
belong of right to his majesty, as king of this realm/- leven 
during their father’s life (y) . But they all agree* %at 
the care and approbation of their marriages, when _ /n 
up, belonged to the king their grandfather. And the 
judges more recently concurred in opinion, that this care 
and approbation extended also to the presumptive heir of 
the crown ; though to what other branches of the royal 
family the same did extend, they did not find precisely 
determined (r) . The most frequent instances of the crown’s 
interposition go no further than nephews and nieces ; but 
examples are not wanting of its reaching to more distant 
collaterals (s) . And the statute 6 Heniy VI. before men- 
tioned, which prohibits the marriage of a queen dowager 
without the consent of the king, assigns this reason for 
it (t) : “ because the disparagement of the queen shall give 
“ greater comfort and example to other ladies of estate, 
“ who are of the blood royal, more lightly to disparage 
“ themselves” (m). Therefore by the statute 28 Hen. VIII. 
c. 18, (repealed among other statutes of treasons, by 
1 Edw. VI. c. 12,) it was made treason for any man to 
contract marriage with the king’s children or reputed 
children, his sisters or aimts ex parte paternd, or the children 
of his brethren or sisters ; being exactly the same degrees 

{q) Fortesc. Al. 401 — 440. The (r) Lords’ Joiim, 28th Feb. 
authorities and arguments of the 1772. 

two dissenting judges, Price and (s) A variety of examples are 

Eyre, are so full and cogent that, cited by Blackstone, vol. i. p. 226, 

if this question had arisen before in noils, 

the judges were independent of (i) The occasion of this statute 

the crown, one would have been was the marriage of Catherine, 

inclined to have suspected the sin- mother to Henry the sixth, with 
cerity of the other ten, and the Owen Tudor, (Vide sup, p. 452.) 
authority of the decision. (See (w) Ril. Plac. Pari. 672. 

Harg. St. Tr. vol. xi. 296.) 
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[to which precedence is allowed by the statute 31 Hen. Y TTT , 
before mentioned. And now, by statute 12 Geo. III. c. 11, 
no descendant of the body of King George the second, 
(other than the issue of princesses married into foreign 
families,) is capable of contracting matrimony without the 
previous consent of the sovereign, signified under the great 
seal and declared in council ; and any marriage contracted 
without such consent is void ; and all persons solemnizing, 
assisting, or being present at any such prohibited marriage, 
incur the penalties of the statutes of prwmunire. It is, 
however, provided that -such of the said descendants as are 
above the age of twenty-five may, after a twelvemonth’s 
notice given to the privy council, contract and solemnize 
marriage without the consent of the crown ; unless both 
houses of parliament shall, before the expiration of the 
said year, expressly declare their disapprobation of such 
intended marriage.] 
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CHAPTER V. 

OF THE ROYAL COUNCILS, AND OF THE OFFICERS 

OF STATE. 


The fourth point of view, in which we are to consider the 
sovereign, is with regard to his councils. For, in order 
to assist him in the discharge of his duties, the mainte- 
nance of his digmty, and the exertion of his prerogative, 
the law hath assigned him a diversity of councils to advise 
with. 

1. The first of these is the high court of parliament, 
whereof we have already treated at largo {a). 

2. [Secondly, all the peers of the realm are by their birth 
hereditary counsellors of the crown, and may be called 
together by the sovereign to impart their advice in matters 
of importance to the realm, either in time of parliament, 
or (which hath been their principal use) when there is no 
parliament in being {b). Accordingly Braoton, speaking 
of the nobility of his time, says they might probably be 
called “ consttks, a consukndo ; reges emm tales siM assoeiant 
ad consulendum’’ (c). And in our law books it is laid 
down, that peers are created for two reasons : 1, ad con- 
sulendmiy 2, ad defendendtim, regem ; on which account the 
law gives them certain great and high privileges ; such as 
freedom from arrest in civil cases, even when no parlia- 
ment is sitting : because it intends, that they are always 
assisting the sovereign with their counsel for the common- 
wealth, or keeping the realm in safety by their prowess 
and valour {d). 

{a) Vide sup. p, 320. (d) See 7 Bep. 34 ; 9 Eep. 49 ; 

(^) Co. Litt, 110. 12 Rep, 96, 

(c) L. 1, c. 8. 
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[Instances of conventions of the peers, to advise the 
crown, have been in former times very frequent, though 
now fallen into disuse by reason of the more regular meet- 
ings of parliament. Sir Edward Coke (e) gives us an ex- 
tract of a record, 5 Hen. IV., concerning an exchange of 
lands between the king and the Earl of Northumberland, 
wherein the value of each was agreed to be settled by 
advice of parliament, (if any should be called before the 
feast of Saint Lucia,) or otherwise by advice of the grand 
council of peers, which the king promises to assemble 
before the said feast, in case no parliament shall be called. 
Many other instances of this kind of meeting, are to be 
found under our antient kings ; though the formal mode 
of convoking them had been so long left off, that when 
King Charles the first, in 1040, issued out writs under the 
great seal to call a great council of all the peers of Eng- 
land to meet and attend his majesty at York, previous to 
the meeting of the long parliament, the Earl of Clarendon 
mentions it as a new invention, not before heard of ; that 
is, as he explains himself, so old that it had not been prac- 
tised in some hundreds of years (/). But, though there 
had not so long before been an instance, nor has there 
been any since, of assembling them in so solemn a manner, 
yet in cases of emergency our princes have at several 
times thought proper to call for and consult as many of 
the nobility as could easily be got together ; as was par- 
ticularly the case with King James the second, after the 
landing of the Prince of Orange ; and with the Prince 
of Orange himself, before he summoned that convention 
parliament which afterwards called him to the throne. 

Besides this general meeting, it is usually looked upon 
to be the right of each particular peer of the realm to 
demand an audience of the sovereign ; and to lay before 
him, with decency and respect, such matters as he shall 
judge of importance to the public weal. And therefore, 


(e) 1 Inst. 110. 


(/) Hist. b. 2. 
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[in the reign of Edward the second, it was made an article 
of impeacWent in parliament against the two Hugh 
Spencers, father and son, for which they were banished 
the kingdom, “ that they by their evil covin would not 

suffer the great men of the realm, the king’s good coun- 
“ sellors, to speak with the king, or to come near him : 
“ but only in the presence and hearing of the said^ Hugh 
“ the father and Hugh the son, or one of them. at 
“ their will, and according to such things as _ dSed 
“ them” (ff). 

3. A third council belonging to the sovereign are, ac- 
cording to Sir Edward Coke, his judges of the courts of 
law, for law matters (h) . And this appears frequently in 
our statutes, particularly 14 Edward III. c. 5, and in other 
books of law. For when the king’s council is mentioned 
generally, it must be defined, particularized, and under- 
stood secundum suhjcctam matcriam. And therefore when 
by stat. 16 Rich. II. c. 5, it was made a high offence fo 
import into this kingdom any papal bulls, or other pro- 
cesses from Eiome ; and it was enacted, that the offenders 
should be attached by their bodies, and brought before the 
king and his council to answer for such offence ; here, by 
the expression of the “king’s council” must be under- 
stood the judges of his courts of justice, the subject-matter 
being legal ; this being the general way of interpreting the 
word council («). 

4. But the principal council belonging to the sovereign 
is his privy council, which is generally called, by way of 
eminence, t/ie council. And this, according to Sir Edward 
Coke’s description of it (Z-), is a noble, honourable and 
reverend assembly of the king, and such as he wills to be 
of his privy council, in the king’s court or palace. The 
sovereign’s will is the sole constituent of a privy councillor; 
and this also regulates their number, which of antient time 

4 Inst. 53. (i) 3 Inst. 126. 

(A) 1 Inst. 110 ; 4 Rop. 56 a. (/c) 4 Inst, ubi sup. 
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[was twelve or thereabouts. Afterwards it increased to so 
large a number, that it was found inconvenient for secrecy 
and dispatch. And therefore King Charles the second, in 
1679, limited it to thirty : whereof fifteen were to be the 
principal officers of the state, and those to be councillors 
virtute, officii; and the other fifteen were composed of ten 
lords and five commoners of the king’s choosing (/). But 
since that time the number has been much augmented, and 
now continues indefinite.] No inconvenience, however, 
arises from this extension of number, as, with the excep- 
tion of such of them as are called cabinet minuters, the 
privy councillors are not in modern practice ordinarily 
summoned to advise the sovereign on affairs of state. 
The cabinet ministers (or cabinet council) are those privy 
councillors who, being more immediately honoured with 
the sovereign’s confidence, actually conduct the business 
of the government, and assemble for that purpose from 
time to time, as the public exigencies require. It is this 
body, and not the privy council at large, that is always 
imderstood when mention is made of the king’s (or queen’s) 
“ administration,” — though strangely enough it is a body 
unknown to the law, and one whose members are never 
officially made known to the public, nor its proceedings 
recorded {m). Each of its members is usually invested 
with one of the principal offices of state, among which are 
the following : — those of the lord high chancellor ; of the 
first lord of the treasury; of the lord president of the 
council ; of the lord privy seal ; of the first lord of 
the admiralty («) ; of the chancellor of the exchequer ; 

{1) Temple’s Mem. part 3. {n) Commissioners are now 

(w) Lord Macaulay’s Hist, of usually appointed to execute the 
Eng. vol. I. p. 220. See also Hal- antient office of Lord High Ad- 
lam’s Hist. vol. 3, c. XV. as to the miral of the United Kingdom.” 
origin of the Cabinet as distinct As to the power of tho board of 
from tho general body of the Privy admiralty to acquire land for the 
Council, and tho effect of tho public service, see 27 & 28 Viet, 
change on the individual responsi- c. 57. As to proceedings instituted 
bility of members of the govern- by the admiralty concerning naval, 
ment. victualling, or other royal stores 
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and of the five principal secretaries of state (o), viz. — the 
secretary for the home department, for foreign afiairs, 
for the colonies, for the war department (jp), and for 
India (q). 

Privy councillors are made hy the sovereign’s nomina- 
tion, without either patent or grant (r), and, on such 
nomination, they become privy councillors (with the title 
of “right honourable ”) during the life of the S' ^^ign 
that chooses them, but subject to removal at his di k>n. 

[The duty of a privy councillor appears from the oath 
of ofi&ce (s), which consists of seven articles : — 1. To ad- 
vise the king according to the best of his cunning and 

discretion. 2. To advise for the king’s honour and good 

of the public, without partiality through affection, love, 
need, doubt or dread. 3. To keep the king’s counsel 
secret. 4. To avoid corruption. 5. To help and sirengthen 
the execution of what shall be resolved. 6. To withstand 
all persons who would attempt the contrary. And lastly, 
in general, 7. To observe, keep, and do, all that a good 
and true counsellor ought to do to his sovereign lord 

under the charge or control of the at the same time. As to this enact - 
department, and its liability to ment, sec 27 & 2S Viet. c. 34. 

pay and receive costs therein, see (p) As to the secretary for the 

31 & 32 Viet. c. 78, war department, see 18 & 1£) Viet. 

(o) As to the office of secretary c. 117 ; 33 & 34 Viet. c. 17. 
of state, see Entick v. Carrington, {q) As to the secretary for India, 
2 Wils. 289. It may be observed see 21 & 22 Viet. c. lOG, s. 3. 
here that the office of secretary for (? ) 1 Bl. Com, p. 230. 

the war department was created (») As to this oath, see 31 & 32 

on the occasion of the Crimean war Viet, c. 72, s. 14. 

(see 18 & 19 Viet. c. 117). Before (^) By stat. 3 Hen. 7, c. 14, it 

that time there was a secretary at was formerly felony for any of the 

waVj whose office was finally abo- king’s menial servants to conspire 

lished by 26 & 27 Viet. c. 12 ; but or imagine to take away the life of 

ho was not a principal secretary of a privy councillor ; and by 9 Anne, 

state. By 21 & 22 Viet. c. 106, c. 21, it was made felony for ant/ 

s. 4, any four of her Majesty’s person to attempt to kill or assault, 

principal secretaries of state, and strike or wound one while in the 

any four undet' secretaries^ may sit execution of his office. But both 

and vote as members of the House statutes are now repealed by 9 

of Commons, but not more than Geo, 4, c. 31. 

four of either may sit in the house 
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Though the privy council at large does not in general 
assemble to advise on affairs of state, there are other occa- 
sions on which it meets to discharge official duties: the 
summonses in these cases being usually confined however 
to a certain portion of its members. [It forms part of its 
jurisdiction to inquire into all offences against the govern- 
ment, and to commit the offenders to safe custody, in order 
to take their trial in some of the courts of law. But its 
office herein is only to inquire, and not to punish; and all 
persons committed by it are entitled to their habeas corpus 
by statute 16 Car. I. c. 10, as much as if they had been 
committed by an ordinary justice of the peace. And by 
the same statute, the Court of Star Chamber and the Court 
of Requests, both of which consisted of privy councillors, 
were dissolved ; and it was declared illegal for the council 
to take cognizance of any matter of property belonging 
to the subjects of this kingdom.] In addition to its in- 
quisitorial powers, the privy council has also, in certain 
cases, the judicial authority of a court of justice ; viz. in 
colonial causes ; in appeals from the ecclesiastical or mari- 
time courts {n ) ; in applications to prolong the term of 
patents for new inventions (a*) ; and in certain cases arising 
out of the copyright Acts (y). [As to colonial causes, it is 
to bo observed, that this jurisdiction is both original and 
appellate. For whenever a question arises between two 
provinces out of the realm, as concerning the extent of 
their charters and the like, the crown in coimcil exercises 
original jurisdiction therein, upon the principles of feudal 
sovereignty. And so, likewise, when any person claims an 
island or a province, in the nature of a feudal principality, 
by grant from the king or his ancestors, the determination 
of that right belongs to the sovereign in council ; as was 
the case of the Earl of Derby, with regard to the Isle of 

* (m) 2 & 3 Will. 4, c. 92 ; 3 & 4 Viet. c. 67 ; 7 & 8 Viet. c. 69, s. 2 ; 

Will. 4, c. 41, B8. 2, 31 ; 6 & 7 vide sup. p. 31. 

Viet. 0 . 38. (y) 6 & 6 Viet. c. 46, s. 6 ; 7 & 8 

{x) 6 & 6 Will. 4, c. 83 ; 2 & 3 Viet. c. 12 ; vide sup. pp. 37, 41. 
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[Man, in the reign of Queen Elizabeth ; and the Earl of 
Cardigan and others, as representatives of the Duke of 
Montague, with relation to the Island of St. Yincent, in 
1764.] And to the same great tribunal there is, besides, 
in causes of a certain amount, an appeal in the last resort 
from the sentence of every court of justice throughout the 
colonies and other dependencies of the realm (a). But 
under the provisions of modern statutes, all the ^icial 
authority of the privy council is now exercised bj ^ect 
number of its members, called the Judicial Committee (a ) ; 
and these hear the allegations and proofs, and make their 
report thereon to her Majesty in council, by whom the 
judgment is finally given. 

This judicial committee, as constituted by 3 & 4 Will. IV. 
c. 41, and 14 & 15 Yict. c. 83, s. 15, comprises the lord pre- 
sident of the council, the lord chancellor, the lords justices, 
and such other of the members of the privy council at 
large as shall hold, or shall have held, certain judicial or 
other offices enumerated in the Acts ; or shall be specially 
appointed to serve on the committee, by the crown. But 
by the 34 & 35 Viet. c. 91, (a statute passed in the year 
1871,) her Majesty was enabled to appoint by warrant 
under her sign manual four additional judges (each being 
or having been a judge of one of the superior courts at 
Westminster, or a chief justice in Bengal, Madras, or 
Bombay) to act as members of the judicial committee, — 
the judges so appointed to hold office during good be- 
haviour, and notwithstanding the demise of the crown. 


(c) This includes the sentences 
not only of colonial courts of pri- 
mary jurisdiction, but of courts of 
appeal also ; see 13 & 14 Viet. c. 15, 
as to the courts of appeal in certain 
of the West India Colonies. 

(a) This statute has been amended 
and extended by 6 & 7 Viet. c. 38, 
7 & 8 Viet. c. 69, 8 & 9 Viet. c. 30, 
14 & 15 Viet, c, 83, and 34 & 35 


Viet. c. 91, in which Acts are con- 
tained a variety of reg^ulations as to 
the manner of proceeding before it, 
and particularly on appeals from 
the colonies. See as to its juris- 
diction, Ex parte Smyth, 1 Tyr. & 
Gran. 222; Penv. Baltimore, 1 VeS. 
sen. 444 ; Chesterton v. Farlar, 7 
Ad. & El. 713. 
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(though removable upon the address of both houses of par- 
liament,) and each to be paid a salary of 5,000?. a year. 

There are also the following committees of the privy 
council, exercising jurisdiction on particular subjects, viz. : 
the committee appointed for the consideration of matters 
relating to trade and foreign plantations, commonly called 
the Board of Trade; and the committee for receiving ap- 
plications for aid from the parliamentary grants for the 
purpose of education, commonly called the Education Com- 
mittee (b ) . The Board of Trade is charged with many 
miscellaneous duties (r) — among others, the comptrolling 
of corn returns for the purpose of the tithe commuta- 
tions (c?), the supervision and regulation of railways (<?), 
the superintendence of all matters relating to merchant 
ships and seamen (/), and the discharge of various func- 
tions under the Acts for the formation of piers and har- 
bours (ff ) , and under such as relate to trading companies 
and other associations (//) , and to the copyright of de- 
signs («). It is also charged with the carrying out of the 
provisions relating to life assurance companies contained 
in the Act concerning such companies, which was passed in 
1870 (?■). 

[The dissolution of the privy council depends upon the 
sovereign’s pleasure ; and he may, whenever he thinks 


(«) 7 & 8 Viet. c. 37 ; 18 & 19 
Viet. c. 131 ; 19 & 20 Viet. e. IIG. 

(r) As to tho powers of the Board 
of Trade, see 37 & 38 Viet. c. 40. 

{d) See G & 7 Wm. 4, c. 71, 
s. 56 ; 27 & 28 Viet. c. 87. 

[e) See 14 & 15 Viet. c. G4 ; 36 
& 37 Viet. c. 48, s. 10 ; 37 & 38 
Viet. c. 40. 

(/) 16 & 17 Viet. e. 129 ; 17 & 18 
Viet. e. 104 ; 25 & 26 Viet. c. 63. 

{g) 24 & 25 Viet. c. 45 ; and see 
25 & 26 Viet. ec. 19, 69. 

(A) 25 & 26 Viet. c. 89. 

(i) 13 & 14 Viet. c. 104. It may 
be here remarked, that in addition 


to the duties mentioned in tho 
text, the Board also collects and 
arranges statistical returns, exhi- 
biting the extent of the revenues, 
commerce, manufactures and other 
resources of tho kingdom, and con- 
taining a variety of useful details 
of a miscellaneous character. An 
interesting abstract of some of the 
information thus collected issued 
from the Statistical Department of 
the Board of Trade in April, 1862. 
See as to cotton statistics, 31 & 32 
Viet. c. 33. 

{k) 33 & 34 Viet. c. 61. 


VOL. TT. 


11 11 
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[proper, discharge any particular member, or the whole of 
it, and appoint another. By the common law also, it was 
dissolved ipso facto by the sovereign’s demise, as deriving 
all its authority from him. But now, to prevent the incon- 
veniences of having no council in being at the accession of 
a new prince, it has been enacted, by statute 6 Anne, c. 41, 
that the privy council shall continue for six months after 

the demise of the crown, unless sooner determin by the 
successor (/).] 

{l) But, as noticed above (p. 464), are to retain their offices during 
the four paid members of ^Aicjudi- good behaviour and notwithstand* 
cial conunittee of the council ap- ing the demise of the crown, 
pointed under 34 & 36 Viet. c. 91, 



( 467 ) 


CHAPTER VI. 

OF THE ROYAL PREROGATIVE. 


By the word prerogative we are to understand the cha- 
racter and power which the sovereign hath over and above 
all other persons, in right of his regal dignity ; and wliich, 
though part of the common law of the country, is out of 
its ordinary course. [This is expressed in its very name, 
for it signifies, in its etymology, something that is required 
or demanded, before, or in preference to, all others; and, 
accordingly. Finch lays it down as a maxim, that the pre- 
rogative is that law in case of the king, which is law in no 
case of the subject (rt-).] It will now bo our business to 
consider the nature of this prerogative minutely ; and, in 
the first place, to point out the limits within which it is 
confined, and the safeguards which our political constitu- 
tion has provided against its improper extension. [For 
one of the principal excellencies of that constitution, is the 
limitation of the sovereign’s prerogative by bounds so cer- 
tain and notorious, that it is impossible he should over 
exceed them without the consent of the people on the one 
hand, or without on the other a violation of that original 
contract, which in all states impliedly, and in ours most 
expressly, subsists between the prince and the subject. 

There cannot be a stronger proof of that genuine free- 
dom, which is the boast of this age and country, than the 
power of discussing and examining, with decency and 
respect, the nature and limits of the prerogative ; a topic, 

(«) Finch, L. 85. 

H II 2 
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[that in some former ages was ranked among the arcana 
imperii, and, like the mysteries of the hona dea, was not 
suffered to be pried into hy any hut such as were initiated 
in its service : because perhaps the exertion of the one, like 
the solemnities of the other, would not bear the inspection 
of a rational and sober inquiry. The glorious Queen 
Elizabeth herself made no scruple to direct her parliajs^ents 
to abstain from discoursing of matters of state {h ) ; it 

was the constant language of this favourite prince. id 
her ministers, that even that august assembly “ ought not 
“ to deal, to judge, or to meddle with her majesty’s prero- 
“ gative royal” (c). And her successor King James the 
first, who had imbibed high notions of the divinity of regal 
sway, more than once laid it down in his speeches, that 
‘‘ as it is atheism and blasphemy in a creature to dispute 
“ what the Deity may do, so it is presumption and sedi- 
“ tion in a subject to dispute what a king may do in the 
“ height of his power ; good Christians,” he adds, “ will 
“ be content with God’s will, revealed in his word ; and 
“ good subjects will rest in the king’s will, revealed in his 
“ law” {d). 

But whatever might be the sentiments of some of our 
princes, this was never the language of our antient con- 
stitution and laws. The limitation of the regal authority 
was a first and essential principle in all the Gothic systems 
of government established in Europe; though gradually 
driven out and overborne by violence and chicane, in most 
of the kingdoms on the continent. In support of the same 
principle, we may refer to the sentiments of Bracton and 
Eortescue, at the distance of two centuries from each other. 
And Sir Henry Finch, under Charles the first, after the 
lapse of two centuries more, though he lays down the law 
of prerogative in very strong and emphatical terms, yet 
qualifies it with a general restriction in regard to the 

(d) King James’s Works, 677, 
631. 


(i) D’Ewes, 479. 
(c) Ib. 645. 
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[liberties of the people. The king (says he) hath a prero- 
gative in all things that are not injurious to the subject : 
for in them all it must be remembered, that the king’s pre- 
rogative stretcheth not to the doing of any wrong. Nihil 
enim aliud potest rex, nisi id solum quod de Jure potest (e). 
And here it may be some satisfaction to remark how widely 
our own law differs from the civil law, with regard to the 
authority of the laws over the prince, or (as a civilian would 
rather have expressed it) the authority of the prince over 
the laws. It is a maxim of the English law, as we are 
informed by Bracton, that “ rex dehct esse sub lege, quia lex 
*‘facit regem:'’ the imperial law will tell us, that “ 

“ omnibus impcratoris excijntur fortuna ; cui ipsas leges Deus 
subjecit” {f). We shall not long hesitate to which of 
them to give the preference, as most conducive to those 
ends for which societies were framed, and are kept toge- 
ther ; especially as the Roman lawyers themselves seem to 
be sensible of the unreasonableness of their own constitu- 
tion. “ Dccet tamen prineipemj’ says Paulus, “ serrare leges, 
“ quibus ijjse solutus cst” {g). This is at once laying down 
the principle of despotic power, and at the same time 
acknowledging its absurdity. 

The just limitation of the king’s prerogative is indeed 
essential to the idea of political or civil liberty, a subject 
which shall hero be briefly considered. Man, considered 
as a free agent, endowed with discernment to know good 
from evil, and with power of choosing those measures which 
appear to him to be most desirable, possesses a right which 
may be denominated his natural liberty. But of this every 
man gives up a part in consideration of the advantages he 
gains by becoming a member of society, and consents to 
conform to those restrictions which the community has 
thought proper to establish. And this species of legal 

(p) Finch, L. 81, 85 ; Bracton, (jr) Ff. 32, 1, 23. And see the 
1. 3, tr. 1, c. 9. opinion of tho Emperors Severua 

{/) Nov. 105, 8. 2. and Antoninus, cited p. 400, n. (/), 

Bupra, 
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[obedience and conformity, is infinitely more desirable than 
that wild and savage liberty which is sacrificed to obtain 
it. !Por no man that considers a moment would wish to 
retain the absolute and uncontrolled power of doing what- 
ever he pleases : for, as eveiy other man would also have 
the same power, there would be no security to individuals 
in any of the enjoyments of life. Political, there^ or 
civil, liberty (which is that of a member of societ "no 
other than natural liberty, so far restrained by ULcJ^an 
laws (and no further) as is necessary and expedient for the 
general advantage of the public. Hence we may collect 
that a law which restrains a man from doing mischief to 
his fellow creatures, though it diminishes the natural, in- 
creases the civil, liberty of mankind ; — that any law which 
would regulate and constrain our conduct in matters of 
mere inditference, without any good end in view, is destruc- 
tive of liberty ; — but that if any public advantage can arise 
from observing the precept imposed, the control of our 
private inclinations, in one or two particular points, will 
not militate against our general freedom in others of more 
importance. Thus the statute of King Edward the 
fourth (/^), which forbade the fine gentlemen of those 
times (under the degree of a lord) to wear pikes upon 
their shoes or boots of more than two inches in length, 
was a law that savoured of oppression ; because, however 
ridiculous the fashion then in use might appear, the 
restraining of it by pecuniary penalties could- serve no 
purpose of common utility. But the statute of King 
Charles the second (i) , which prescribed a thing seemingly 
as indifferent, viz, a dress for the dead, (who were all 
ordered to bo buried in woollen,) was a law consistent 
with j)ublio liberty, for it was intended to encourage the 
staple trade of the nation. So that laws, when prudently 
framed, are by no means subversive but rather introduc- 
tive of liberty ; for, as Mr. Locke has well observed, where 

(A) 3 Edw. 4, c. 6. 

(i) 30 Car. 2, st. 1, c. 3, repealed by 54 Qeo, 3, c. 108. 
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[there is no laV there is no freedom (A:) : while on the other 
hand, that constitution or frame of government, that system 
of laws, is alone calculated to maintain civil liberty, which 
leaves the subject entire master of his own conduct, except 
in those points wherein the public good requires some direc- 
tion or restraint. Civil liberty, however, may be compro- 
mised, not only by the introduction of unreasonable enact- 
ments, but by permitting any individual or set of individuals 
to infringe, at pleasure, those which arc once established ; 
and it is then only perfect when the laws are both made in 
a wise and patriotic spirit and also guarded from infringe- 
ment by the governing power. 

The idea and practice of civil liberty, in this its complete 
sense, flourish in the highest vigour in these kingdoms ; 
the legislature, and of course the laws of England, being 
peculiarly adapted to the preservation of this inestimable 
blessing, even to the meanest subject. Enviably distin- 
guished is the British constitution, in this pai'ticular, from 
those of some other European states, and from the genius 
of the imperial laAV ; which are often calculated to vest an 
arbitrary and despotic power of controlling the actions of 
the subject in the prince or in a few grandees. It is a 
national happiness, indeed, that long ago attracted the 
attention and admiration of foreigners (as we may judge 
from the remark of a learned French author, himself the 
assertor of freedom), that the English was the only nation 
in the world where political liberty was the direct end of 
its constitution ( 1 ). 

The political liberty of England has, however, been at 
some periods depressed by overbearing and tyrannical 
princes ; while at others, again, it has been so luxuriant as 
even to tend to anarchy, a worse state than tyranny itself, 
inasmuch as any government is better than none at all. 
But the vigour of our free constitution has always deli- 
vered the nation from these embarrassments j and, as soon 


{k) On Government, p. 2, s. 67. 


{1) Montesquieu, Sp. L. 5. 
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[as the convulsions consequent on the struggle have been 
over, the balance of our constitutional liberty has settled 
to its proper level. The particular rights or liberties at 
different periods found most liable to the invasions of the 
prerogative have been, on various occasions of apprehended 
danger, asserted in parliament. First by the Great Charter 
of liberties, which was obtained sword in hand fror^ King 
John, and afterwards with some alterations confir ^^by 
King Henry the third, his son : which charter cc_. aed 
very few new grants; but, as Sir E. Coke observes, was 
for the most part declaratory of the principal grounds of 
the fundamental laws of England (m). Afterwards by the 
statute called Confirmatio Ghariarum (25 Edw. I.), whereby 
the Great Charter is directed to be allowed as the common 
law — and all judgments contrary to it are declared void {n). 
Next, by a multitude of subsequent corroborating statutes, 
from the first Edward to Henry the fourth (o). Then, 
after a long interval, by the Petition of Bight, (3 Car. I.,) 
a parliamentary declaration of the liberties of the people 
assented to by King Charles the first, in the beginning of 
his reign ; — ^which was closely followed by the still more 
ample concessions made by that unhappy prince to his 
parliament, before the fatal rupture between them; and 
by the many salutary laws, particularly the Habeas Corpus 
Act, passed under Charles the second (jd). To these 
succeeded the Bill of Bights, a declaration delivered by the 
lords and commons to the Prince and Princess of Orange, 
(13th February, 1688,) and afterwards enacted in parlia- 

(>w) 2 Inst, procim. but by the common assent of the 

(n) See 1 Bl. Com. p. 128. This realm, and for the common profit 
statute (as to which vide sup. vol. i. thereof ; — a provision which csta- 

p. 196) not only confirmed Magna blishes the groat principle of im- 
Charta, (directing it to be read twice munity from arbitrary taxation, 
a year in all cathedral churches, and (See Hallam, Mid, Ages, vol. iii. 
awarding excommunication as the p. 6, 7th ed.) 
penalty of its infringement,) but (o) 2 Inst, ubi sup. 

enacted that none but the antient (p) 31 Car. 2, c. 2, extended by 

aids, tasks or prizes should be taken 56 Geo. 3, c. 100. 
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[ment, when they became king and queen : which declara- 
tion concludes in these remarkable words, “ And they do 
“claim, demand, and insist upon, all and singular the 
“premises, as their undoubted rights and liberties” ($'). 
And the statute itself (1 W. & M. sess. 2, c. 2) recognizes 
all and singular the rights and liberties, asserted and 
claimed in the said declaration, to bo the “true, antient, 
“ and indubitable rights of the people of this kingdom.” 
Lastly, these liberties were again asserted at the commence- 
ment of the eighteenth century, in the Act of Settlement ^ — 
a statute passed in the twelfth and thirteenth year of the 


{q) By the Bill of Rightn, it is 
asserted : — 

1. That the pretended power of 
suspending of laws, or of their 
execution, by regal authority, 
without consent of jiarliament, is 
illegal. 

2. That the pretended power of 
dispensing with laws, or with their 
execution, by regal authority, as it 
had been then of late assiuncd and 
exercised, is illegal. 

3. That the commission for erect- 
ing the court of commissioners for 
ecclesiastical causes, and all other 
commissions and courts of like 
nature, are illegal and pernicious. 

4. That levying money for or to 
the use of the crown by pretence of 
prerogative without grant of par- 
liament, fer longer time or in other 
manner than the same is granted, 
is illegal. 

5. That it is the right of the sub- 
ject to petition the king, and all 
commitments and prosecutions for 
such petitioning are illegal. 

6. That the raising or keeping a 
standing army within the kingdom 
in time of peace, unless it be with 
consent of parliament, is against 
law. 


7. That the subjects which are 
protestants may have arms for their 
defence, suitable to their conditions, 
and as allowed by law. 

8. That the election of members 
of parliament ought to bo free. 

9. That the freedom of speech, 
and debates or proceedings in par- 
liament, ought not to be impeached 
or questioned in any court or place 
out of parliament. 

10. That excessive bail ought not 
to be required, nor excessive fines 
imposed, nor cruel and unusual 
punishments inflicted. 

1 1 . That jurors ought to be duly 
impannellcd and returned, and 
jurors which pass upon men in 
trials for high treason ought to bo 
freeholders. (This provision, re- 
specting the qualification of jurors 
in cases of treason, was, however, 
repealed by 6 Geo. 4, c. 50.) 

12. That all grants and promises 
of fines and forfeitures of particu- 
lar persons before conviction are 
illegal and void. 

13. And that for redress of all 
grievances, and for the amending, 
strengthening and preserving of 
the laws, parliaments ought to be 
held frequently. 
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[reign of William III. And some new provisions were 
added at tlie same era, for better securing our religion, 
laws, and liberties (r) ; which, the statute declares to be 
the “ birthright of the people of England,” according to 
the antient doctrine of the common law (s).] 

There are two of the rights and liberties thus asserted, 
which are of a nature to require particular r' ^oe ; as 
being in the nature of permanent safeguards, pi *yd by 
our political system for the preservation of rest. 
These are : — 

1. The constitution, powers, and privileges of parlia- 
ment, of which we have already spoken at large. 

2. The free and uncontrolled dispensation of the law, 
in the ordinary courts of justice. 

[Now since the law is in England the supreme arbiter 
of every man’s life, liberty, and property, the couits 
must at all times be open to the subject, and the law 
be duly administered therein. The emphatical words of 


(r) In the Act of Settlement (12 
& 13 Will. 3, c. 2) it is provided: 

1. That whosoever shall hereafter 
come to the possession of this crown 
shall join in communion with the 
Church of England as by law esta- 
blished. 

2, That in case the crown and 
imperial dignity of this realm shall 
hereafter come to any person, not 
being a native of this kingdom of 
England, this nation be not obliged, 
without the consent of parliament, 
to engage in any war for the de- 
fence of any dominions or territories 
which do not belong to the crown 
of England. 

3. That judges’ commissions be 
made quamd'm se Icne gesserinty and 
their salaries ascertained and esta- 
blished ; but that upon the address 
of both houses of parliament it 


may be lawful to remove them. 

4. That no pardon under the 
great seal of England, bo pleadable 
to an impeachment by the com- 
mons in parliament. 

Besides the above provisions, this 
Act contained others. 

As, 1 . Against the sovereign going 
out of the united kingdom without 
consent of parliament. (Repealed 
byl Geo. 1, st. 2, c. 51.) 

2. As to the matters to bo trans- 
acted in the privy council. (Re- 
X^ealcd by 4 &: 5 Ann. c. 20, s. 24.) 

3. As to aliens natui*alizcd or 
made denizens. (For the present 
law on this subject, vide sup. p. 
413.) 

4. As to officers of the crown 
sitting in parliament. (See as to 
this, sup. p. 369.) 

(«) Plowd. 65. 
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\Magna Charta (t), spoken in the person of the king, who, 
in judgment of law, says Sir E. Coke (w), is ever present 
and repeating them in all his courts, are these ; mdli mi~ 
demm, nulU negahinms, ant differemus, rectum x>el jus- 
titiam ; “ and, therefore, every subject,” continues the same 
learned author, “ for injury done to him in bonis, in tcrris, 
vel persona, by any other subject, be he ecclesiastical or 
“ temporal, without any exception, may take his remedy 
“ by the course of the law ; and have justice and right for 
“the injury done to him, freely without sale, fully with- 
“out any denial, and speedily without delay.” It were 
endless to enumerate all the affirmative acts of parliament, 
wherein justice is directed to be done according to the law 
of the land ; and what that law is, every subject knows or 
may know if ho pleases : for it depends not upon the will 
of the crown, or of any judge, but is permanent, fixed, and 
unchangeable, unless by authority of parliament. It may 
bo proper, however, to mention a few negative statutes, 
whereby abuses, perversions, or delays of justice, especially 
by the prerogative, are restrained. Thus, it is ordained 
by Magna Charta (t), that no freeman shall bo outlawed, 
that is, put out of the protection and benefit of the laws, 
but according to the law of the land. By 2 Edw. III. 
c. 8, and 11 Rich. II. c. 10, it is enacted, that no com- 
mands or letters shall be sent under the great seal, or the 
little seal, the signet, or privy seal, in disturbance of the 
law; or to disturb or delay common right; and though 
such commandments should come, the judges shall not 
cease to do right ; which is also made a part of their oath 
by statute 20 Edw. III. c. 4. And by 1 W. & M. sess. 2, 
c. 2, it is declared, that the pretended power of suspending 
or dispensing with laAvs, or the execution of laws, by regal 
authority, without consent of parliament, is illegal. 

The method of proceeding cannot, any more than the 
substance of the law, be altered but by parliament; for 


{t) 0. 29. 


{u) 2 Inst. 65. 
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[if once these outworks were demolished, there would he 
an inlet to all manner of innovation in the body of the law 
itself. The sovereign, it is true, may erect new courts of 
justice, hut then they must proceed according to the old 
escabiislied forms of the common law. For which reason 
it is declared in the statute of 16 Car. I. c. 10, upon the 
dissolution of the Court of Star Chamber, — i"" i neither 
his majesty, nor his privy council, have any 'diction, 
power, or authority, by English biU, petition, Nicies, 
libel, (which were the courses of proceeding in the Star 
Chamber, borrowed from the civil law,) or by any other 
arbitrary way whatsoever, to examine or draw into ques- 
tion, determine or dispose of the lands or goods of any 
subjects of this kingdom ; but that the same ought to be 
tried and determined in the ordinary courts of justice, and 
by course of law. 

To the head now under consideration, must be also re- 
ferred the provisions which have been made to secure the 
dignity and political independence of the judges. It was 
enacted by the statute 12 & 13 Will, III. e. 2, that their 
commissions shall be made (not, as formerly, durante hone 
j)lacito, but) during good behaviour, quamdiu se bene gcsse- 
rint ; but that it may be lawful to remove them on the 
address of both houses of parliament. And afterwards by 
the statute 1 Geo. III. c. 23, enacted at the earnest re- 
commendation of the king himself from the throne, the 
judges were continued in their offices notwithstanding any 
demise of the croicn^ and their full salaries were also abso- 
lutely secured to them during the continuance of their 
commissions (//) . It deserves particular remark that, in 
this distinct and separate existence of the judicial power 

{y) The main object of this statute been insufficiently provided against 
{now in part repealed, vide post, by 1 Anne, c. 2. It has, however, 
p. 625) was not the independence been now in part repealed, as men- 
of the judges, but to secure them tioned, post, p. 625, n. As to 
in their offices notwithstanding the the independence of the judges, see 
demise of the crown, which had Hall. Const, Hist. vol. 3, p, 262. 
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[in a peculiar body o£ men, nominated indeed, but not re- 
movable at pleasure, by the crown, consists one main pre- 
servative of the public liberty ; which cannot subsist long 
in any state unless the administration of common justice 
be rendered secure from the improper influence of the 
executive power. A danger which (as shown by the 
history of the Court of Star Chamber) is not by any means 
imaginary ( 2 ). 

3. The right of petitioning the sovereign, or either house 
of parliament, for the redress of grievances. 

In Russia (we are told) the Czar Peter established a law, 
that no subject might petition the throne till he had first 
petitioned two different ministers of state. In case he 
obtained justice from neither, he might then present a third 
petition to the prince ; but upon pain of death if found to 
be in the wrong («). The consequence of which was, that 
no one dared to offer such third petition : and grievances 
seldom falling under the notice of the sovereign, he had 
little opportunity to redress them. The restrictions (for 
some there are) which are laid upon petitioning in Eng- 
land, are of a nature extremely different ; and while they 
promote the spirit of peace, they are no check upon that of 
liberty. Care only must be taken, lest, under the pretence 
of petitioning, the subject be guilty of any riot or tumult ; 
as happened in the opening of the memorable parliament 
in 1640,] And the provisions made by the legislature 
to restrain the abuse of this privilege of the subject, will 
be noticed when the offence of tumultuous petitioning 
comes under our consideration hereafter (fi). 

We will now proceed to consider the proper nature of 
that prerogative, against the excesses of which the law has 
BO carefully guarded. 

Prerogatives — for by this plural use of the word, we 
commonly express the different branches of that preroga- 
tive of which a definition was given at the outset of the 

(s) Vide sup. p. 463. (J) Vide post, bk. vi, 

Montesq. Sp. L. xii. 20. 
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chapter — are either hy way of exception or are direct. Those 
by way of exception, are such as exempt the crown from 
some general rules established for the rest of the com- 
munity — as, for example, that costs shall be recovered 
against the crown only in certain proceedings (c) ; and that 
his debt shall he preferred before a debt to any of his sub- 
jects. These maxims, however, and others o* ihe same 
class, will be better understood in connection w ^e rules 
themselves, to which these prerogatives are Options. 
And, therefore, we will at present only dwell upon the 
sovereign’s direct prerogatives. 

[The direct (or substantive) prerogatives again may be 
divided into three kinds ; being such as regard, firstly, the 
royal character; secondly, the royal authority; and, lastly, 
the royal income. These are necessary, to secure reverence 
to the sovereign’s person, obedience to his commands, and 
an affluent supply for the ordinary expenses of govern- 
ment; without all of which it is impossible to maintain 
the executive power in due independence and vigour. In 
the present chapter we shall only consider the two first of 
these divisions ; those, namely, which relate to the sove- 
reign’s political character and authority. Tho other divi- 
sion, which forms the royal revenue, will require a distinct 
examination; according to the known distribution of the 
feudal writers, who distinguish the royal prerogatives into 
the majora and minora regalia, in the latter of which classes 
the rights of the revenue are ranked. For, to use their 
own words, “ majora regalia imperii pree-eminentiam spectant; 
minora vero ad commodum peenniarmm immediate attinent ; 
et hoeeproprik fiscalia sunt, et ad jus fisel pertinent^^ (</). 

First, then, as to the political character of the sovereign. 

(c) By 18 & 19 Viet. c. 90, ss. 1, And see the provisions generally of 

2 ; 25 & 26 Viet. c. 14 ; and 40 & the Crown Suits Act, 1865 (28 & 

41 Viet. 0 . 13, 8. 6, the subject is 29 Viet, c. 104), as modified by 

now allowed his costs from the Ord. LXII. rr. 1 — 6, of April, 1880, 

crown in proceedings under the issued under the Judicature Acts, 

Acts relating to the public revenue; 1873, &c, 

and by 23 & 24 Viet. c. 34, s. 12, in {d) Peregrin, de Jure Fisc. 1, 1, 
a petition of rights under that Act. c. 1, num. 9. 
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[1. It comprises the attribute of sovereignty or pre-emi- 
nence. “ Rex esf vicarius” says Bracton, “ et minister Dei^ 
in terr& : omnis quidem sub eo est, et ipse sub nullo, nisi 
tantum sub Deo” {e). 

The king is said to have imperial dignity ; and in char- 
ters before the Conquest is frequently styled basileus and 
imperator, the titles respectively assumed by the emperors 
of the east and west (/) . His realm is declared to be an 
empire, and his crown imperial, by many acts of par- 
liament, particularly the statutes 24 Henry VIII. c. 12, 
and 25 Henry YIII. c. 22 : which at the same time 
declare the king to be the supreme head of the realm, in 
matters both civil and ecclesiastical; and of consequence 
inferior to no man upon earth, dependent on no man, 
accountable to no man. Formerly there prevailed a ridi- 
culous notion, propagated by the Herman and Italian 
civilians, that an emperor could do many things which a 
king could not, (as the creation of notaries and the like,) 
and that all kings were in some degree subordinate and 
subject to the emperor of Grennany or Rome. The mean- 
ing therefore of the legislature, when it useth these terms 
of empire and imperial, and applies them to the realm and 
crown of England, is only to assert that our sovereign is 
equally supreme and independent within those his domi- 
nions, as any emperor is in his empire ; and owes no kind 
of subjection to any other potentate upon earth ((/).] 

With the sovereignty of pre-eminence to which we have 
referred, is connected the exemption from certain dis- 
abilities. Thus it was a maxim (even while the now 
abolished doctrine of corruption of blood on attainder 
flourished in full vigour) that in the sovereign there could 
be no stain or corruption of blood ; for if the heir to the 
crown were attainted of treason or felony, and after- 
wards the crown shoidd descend to him, this ipso facto 

(e) L. i. c. 8. omnes llhertates haheret in regno auoj 

(/) Seld. Tit. of Hon. 1, 2. qtm imperator vindicabat in im- 

{g) ** Jie^c aUegavitf quod ipse perio»^^ — Paris, A,3>. 1096, 
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would purge the attainder (4) . [And therefore when 
Henry the seventh, who, as Earl of Richmond, stood 
attainted, came to the crown, it was not thought neces- 
sary to pass an act of parliament to reverse this at- 
tainder; because, as Lord Bacon, in his history of that 
prince, informs us, it was agreed that the assumption of 
the crown had at once purged all attainders, ^^j^ther 
can the sovereign, in judgment of the commor V, as 
sovereign, ever be a minor or under age; anu Aere- 
fore his royal grants and assents to acts of parliament 
are good, though he has not, in his natural capacity, 
attained the legal age of twenty-one (?'). It is true, that 
by 28 Hen. VIII. c. 17, power was given to future kings 
to rescind and revoke all acts of parliament that should be 
assented to by them while under the age of twenty-four ; 
but this was repealed by 1 Edward VI. c. 11, so far as re- 
lated to that prince ; and both statutes are declared to be 
determined by 24 Goo. II. c. 24. It hath, however, been 
usually thought prudent, when the heir apparent has been 
very young, to appoint a protector, guardian or regent for 
a limited time; but the very necessity of such extra- 
ordinary provision is sufficient to demonstrate the truth of 
that maxim of the common law, that in the king is no 
minority; and therefore he hath no legal guardian (7^).] 
And the appointment of a regent is to be considered only 
as an expedient devised to meet a particular contingency, 
— like the statute in the present reign, which provides for 
the administration of government by lords justices, in case 
of the next successor to the crown being out of the realm 
at the time of the demise of her Majesty (7) ; or that in 
a former reign, which appointed the heir apparent to the 

(Z^) FincL, L. 82. office is unknown to the coinmon 

(i) Co. Litt. 43 ; 2 Inst, proem, 3. law ; and therefore (says Sir Ed- 

(/»;) The methods of appointing ward Coke), the surest way is to 
this guardian or regent have been have him made by authority of the 

so various, and the duration of his great council in parliament. (4 
power so uncertain, that from hence Inst. 68.) 
alone it may be collected that his (f) 7 Will. 4 & 1 Viet. c. 72. 
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regency, while the sovereign was disabled, hy a severe visi- 
tation of Providence, from conducting affairs of state {m). 
[Another principle referable to the pre-eminence of the 
sovereign is, that the law ascribes to him, in his political 
capacity, an absolute immortality. The king never dies. 
Henry, Edward or Greorge may die, but the king survives 
them all. For immediately upon the decease of the 
reigning prince in his natural capacity, his kingship or 
imperial dignity, by act of law, without any interregnum 
or interval, is vested at once in his heir, who is, eo imtantiy 
king to all intents and purposes. And so tender is the 
law of supposing even a possibility of his death, that his 
natural dissolution is generally called his demise, an ex- 
pression which signifies merely a transfer of property. 
For, as is observed in Plowden {n) , when we say the 
demise of the crown, {demissio regis^ vel coronm^ we mean 
only that, in consequence of the disunion of the sovereign’s 
natural body from his body politic, the kingdom is trans- 
ferred or demised to his successor ; and so the royal dignity 
remains perpetual. Thus, too, when Edward the fourth, 
in the tenth year of his reign, was driven from his throne 
for a few months by the house of Lancaster, this temporary 
transfer of his dignity was denominated his demise ; and 
all process was held to be discontinued, as upon the 
natiiral death of the king (o).] 

2. Another attribute of the royal character is irrespon^ 
sihility ; it being an antient fundamental maxim, that the 
king can do no wrong {p). This is not to be understood 
as if every thing transacted by the government was of 
course just and lawful. Its proper meaning is only this, — 
that no crime or other misconduct must ever be imputed 
to the sovereign personally. However tyrannical or arbi- 
trary, therefore, may be the measures pursued or sanc- 
tioned by him, he is himself sacred from punishment of 
every description. [If any foreign jurisdiction had the 

(m) 51 Geo. 3, c. 1. (o) M. 49 Hen. 6, pi. 1 — 8. 

(«) Plowd. 177, 234. (p) 1 Bl. Com. p. 246. 

VOL. IT. 1 1 
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[power to punisli him, as was formerly olaimed by the 
Pope, the independeEce of this kingdom would he no 
more ; and if such a power were vested in any domestic 
tribunal, there would soon be an end of the constitution, 
by destroying the free agency of one of the constituent 
parts of the legislative power. On the same principle, 
no action can be brought against the sovereign, even 
in civil matters. Indeed, his immunity, both from civil 
suit and from penal proceeding, rests on another sub- 
ordinate reason also, viz. that no court can have jurisdic- 
tion over him. For all jurisdiction implies superiority of 
power, and proceeds from the crown itself. But who, says 
Finch, shall command the king? (j)] 

While the sovereign himself however is, in a personal 
sense, incapable of doing wrong, yet his acts may in them- 
selves be contrary to law, and are in some cases subject to 
reversal on that ground. For, first, his grants, when they 
are of that description, are avoided or set aside by the law ; 
but yet in such manner as to maintain the respect due to 
this inviolable maxim. [Thus, if the crown should be 
induced to grant any franchise or privilege to a subject 
contrary to reason, or in any wise prejudicial to the com- 
monwealth or to any private person, the law will not sup- 
pose the sovereign to have meant either an unwise or an 
injurious action, but declares that the sovereign was de- 
cevved in his grant ; and thereupon such grant is rendered 
void, but merely upon the foundation of fraud or deception 
either by or upon those agents whom the crown had 
thought proper to employ. So if any person has in point 
of property a just demand upon the sovereign, though he 
cannot bring an action against him,] he may petition him 
in the High Court of Justice, [and obtain redress as a 
matter of grace, though not upon compulsion (r). And 
this is entirely consonant to what is laid down by the 
writers on natural law. “A subject,” says Puffendorf, “so 


(<?) Finch, L. 83. 


(r) Finch, L. 255. 
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[“ long as lie continues a subject, hath no way to oblige his 
“ prince to give bim bis due when be refuses it, tbougb no 
“ wise prince will ever refuse to stand to a lawful contract. 
“And if tbe prince gives tbe subject leave to enter an 
“action against bim upon snob a contract, in one of bis 
“ own courts, tbe action itself proceeds rather upon natural 
“ equity, than upon the municipal laws’' (s). For tbe end 
of such an action is not to compel tbe prince to observe tbe 
contract, but to persuade him.] As to any cause of com- 
plaint which a subject may happen to have against tbe 
sovereign in respect of some personal injury of a private 
kind, but distinct from a mere claim of property, it would 
seem that this would not bo a proper subject for a petition, 
and that there is consequently no remedy against tbe 
crown. But it is well observed by Mr. Locke, that “ tbe 
harm which the sovereign can do in his own person not 
being likely to happen often, nor extend itself far; nor 
being able, by his single strength, to subvert the laws, or 
oppress the body of the people (should any prince have 
BO much weakness or ill-nature as to endeavour to do it), 
the inconveniency of some particular mischiefs that may 
happen sometimes when a heady prince comes to the throne, 
is weU recompensed by the peace of the public and security 
of government, in the person of the chief magistrate being 
thus set out of the reach of danger” (t). 

It is also to be observed, that, notwithstanding this per- 
sonal perfection which the law attributes to the sovereign, 
the constitution hath allowed a latitude of supposing the 
contrary, in respect of both houses of parliament ; each of 
which in its turn hath exerted the right of remonstrating 
and complaining to the sovereign, even of those acts of 
royalty which are most properly and personally his own ; 
such as messages signed by himself, and speeches delivered 
from the throne. And yet, such is the reverence which is 
paid to the royal person, that though the two houses have 

(«) Law of N. andN.b.Tui.c. 10. (t) On Govemmont, p. 2, b. 205. 

1 1 2 
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an undoubted right to consider these acts of state in any 
light whatever, and accordingly treat them in their addresses 
as proceeding personally from the prince, yet among them- 
selves, (to preserve the more perfect decency and for the 
greater freedom of debate), they usually suppose them to 
flow from the advice of the administration. But the privi- 
lege of canvassing thus freely the personal acts of the sove- 
reign (either directly or even through the medium of his 
reputed advisers) belongs to no individual but is confined 
to those august assemblies ; and there, too, the objections 
must be proposed with the utmost respect and deference. 
One member was sent to the Tower for suggesting that 
his majesty’s answer to the address of the commons 
“contained high words to fright the members out of 
“ their duty” {u ) ; and another for saying that “ a part of 
“ the king’s speech seemed rather to be calculated for the 
“meridian of Germany than Great Britain, and that the 
“king was a stranger to our language and constitution” (jr). 

Still less are the houses of parliament precluded from 
imputing blame to those evil councillors or ministers by 
whose aid or advice any private wrong or public oppres- 
sion, or other violation of the rights and liberties of the 
people, may have been practised. For the constitution 
has provided, that no man shall dare to assist the crown 
in contradiction to the laws of the land ; and any man so 
offending is liable to be prosecuted and punished through 
the medium of an indictment or of a parliamentary im- 
peachment. 

If it be asked, what remedy is afforded to the subject for 
such public oppressions or acts of tyranny as have not in 
fact been instigated by bad advisers, but have proceeded 
from the personal delinquency of the monarch himself, the 
answer is, that there is no more remedy than in the case 
before supposed of a personal injury inflicted by the 
sovereign on an individual. To suppose a remedy, in- 

(«) See Com. Joum. 18th Nov. (j) Ib. 4tbDec. 1717. 

1686. 
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deed, in either ease, (that is, a compulsory remedy,) would 
be to suppose a superior coercive authority in some other 
hand, to correct the abuse ; the very notion of which de- 
stroys the idea of sovereignty. For such abuses, therefore, 
whether they spring from the sovereign or from either 
house of parliament, the law is manifestly unable to make 
provision ; but if ever they unfortunately happen, the pru- 
dence of the time must provide new expedients upon new 
emergencies. 

[Indeed, it is found by experience, that whenever un- 
constitutional oppressions, even of the sovereign power, 
advance with gigantic strides and threaten desolation to 
a State, mankind will not be reasoned out of the feelings 
of humanity; nor will sacrifice their liberty by a scru- 
pulous adherence to these political maxims, which were 
originally established to preserve it. And, therefore, 
though the positive laws are silent, experience will furnish 
us with a very remarkable case, wherein nature and reason 
prevailed. When King James the second invaded the 
fundamental constitution of the realm, the convention de- 
clared an abdication, whereby the throne was rendered 
vacant, which induced a new settlement of the crown. 
An d so far as this precedent leads, and no further, we 
may now bo allowed to lay down the law of redress against 
public oppression. If, therefore, any future prince should 
endeavour to subvert the constitution by breaking the 
original contract between king and people, should violate 
the fundamental laws, and should withdraw himself out 
of the kingdom, — we are now authorized to declare, that 
this conjunction of circumstances would amount to an 
abdication, and the throne would be thereby vacant. But 
it is not for us to say, that any one or two of these ingre- 
dients would amount to such a situation; for there our 
precedent would fail us. In these, therefore, or other cir- 
cumstances, which a fertile imagination may furnish, since 
both law and history are silent, it becomes us to be silent 
too; leaving to future generations, whenever necessity 
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[and the safety of the whole shall require it, the exertion 
of those inherent (though latent) powers of society, which 
no oHmate, no time, no constitution, no contract, can ever 
destroy or diminish.] 

In further pursuance of the same principle of* the 
sovereign’s, incapability of doing wrong, the law also 
determines that in him there can be no negligence or 
laches. Nullum tempus occurrit regi^ was formerly therefore 
the standing maxim on all occasions {y ) ; and no delay 
in resorting to his remedy was held to bar the king’s 
right (s) . From this doctrine it followed, not only that 
the civil claims of the crown received no prejudice by 
the lapse of time, but that criminal prosecutions, (which 
are always instituted in the sovereign’s name,) might be 
commenced at any distance of time from the commis- 
sion of the offence {a ) . And all this is still law in a 
•general point of view; but by statute it has been, in 
modern times, largely qualified in particular instances. 
For by 9 Geo. III. 0 . 16, the crown is now barred from 
its civil right in suits relating to landed property, by the 
lapse of sixty years {h ) ; and by 32 Geo. III. c. 58, is 
barred in informations for usurping corporate offices or 
franchises, by the lapse of six years (c) ; and by 7 & 8 
Will. III. c. 3, an indictment for treason, (except for an 
attempt to assassinate the king,) must be found within 
three years after the commission of the act of treason. 


1 Bl, Com, p, 247. 

(;5) Finch, L. 82; Co. Litt. 41, 
b, 90. 

(a) As to tho limitation of time 
in prosecuting offences against tho 
customs, see Queen r. Thompson 
and others, 20 L. J. (M, C.) 183. 

(4) This Act has been amended, 
in certain respects, by 24 & 25 
Viet. c. 62 ; et vide sup. vol. i. pp. 
G91, 693. The subject of limita- 
tion of actions in reference to the 


crown, is more particularly treated, 
post, bk. V. 

(r) By tho Municipal Corpora- 
tions Act (7 Wm. 4 & 1 Viet. c. 78) 
applications for a quo warranto must 
have been made under that Act 
within one year after the election 
or disqualification of the officer 
(sect. 23) ; and by the Municipal 
Corporations Act, 1882 (45 & 46 
Viet. c. 60), s. 73, the limit of time 
is the same. 
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[Next, as to the royal authority or power — ^it is a sub- 
ject which involves a great variety of prerogatives, in the 
exertion whereof consists the executive part of govern- 
ment. This, by the British constitution, is wisely placed 
in a single hand, for the sake of unanimity, strength, and 
dispatch. Were it placed in many hands, it would be 
subject to many wills : many wills, if disunited and draw- 
ing different ways, create weakness in a government ; and 
to unite those several wills, and reduce them to one, is a 
work of more time and delay than the exigencies of state 
will afford. The sovereign is therefore not only the chief, 
but properly the sole, magistrate of the nation: and all 
others act only by commission from and in due subordina- 
tion to him. 

The reader can be at no loss to reconcile with what has 
been alleged in the preceding part of this chapter as to 
the freedom of the British constitution, the following prin- 
ciple, which that constitution no less certainly recognizes, 
viz., that in the exertion of lawful prerogative, the sove- 
reign is and ought to be absolute ; that is, so far absolute 
that there is no legal authority that can either delay or 
resist him; imless, indeed, where the constitution hath 
expressly, or by evident consequence, laid down some 
exception or boundary ; declaring, that thus far the prero- 
gative shall go, and no farther. And as to the nature 
of these prerogatives more particularly considered, they 
may be arranged as follows : — 

1. The sovereign has the sole power of sending am- 
bassadors to foreign states and receiving ambassadors 
at home (d). This is in the nature of things incident to 

(d) As to the Bal^ries, pensions, with the sovereign of the Roman 
&c. of those who are in the diplo- States, — provided that no person 
matic service, see 32 & 33 Viet. o. in hol 7 orders in the Church at 
43. It may be remarked here that Romo, or jesuit, or member of any 
in the year 1848, it was considered other religious order, community, 
expedient by 11 & 12 Viet. c. 108, or society of that church, bound 
expressly to authorize her Majesty by monastic or religious vows, 
to enter into diplomatic relations should bo received at the court of 
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[his royal capacity. For it is evident that with regard to 
foreign concerns, the sovereign is the delegate or represen- 
tative of his people. It is impossible that the individuals 
of a state, in their collective capacity, can transact the 
affairs of that state with another community equally 
numerous as themselves. Unanimity must he wanting to 
their measures, and strength to the execution of their 
councils. In the sovereign, therefore, as in a centre, all 
the rays of his people are united ; and form by that union 
a consistency, splendour, and power, that make him feared 
and respected hy foreign potentates: who might scruple 
to enter into an engagement that must afterwards be 
revised and ratified by a popular assembly. What is done 
by the royal authority, with regard to foreign powers, is 
the act of the whole nation; what is done without the 
royal concurrence is the act only of private men (e). 

The prerogative which we are now considering naturally 
leads, though at the expense of a short digression, to the 
inquiry how far the municipal laws of England inter- 
meddle with or protect the rights of those messengers from 
one potentate to another, whom we call ambassadors. 

The rights, the powers, the duties, and the privileges 
of ambassadors are determined by the law of nations, 
and not by any municipal constitutions. For, as they 
represent the persons of their respective masters, who 
owe no subjection to any laws but those of their own 
country, their actions are not subject to the control of 
the private law of that state wherein they are appointed 
to reside. He that is subject to the coercion of laws is 
necessarily dependent on that power by whom those laws 
were made : but an ambassador ought to be independent of 

London as ambassador or other occlesiasticaL But this statute is 

diplomatic agent ; and provided one of those repealed by 38 & 39 

also that nothing in the Act Viet, c, 66, as having by change 

should be taken to repeal, weaken, of circumstances” become un- 

or affect any laws then in force for necessary, 

upholding the supremacy of the (e) See 4 Inst. 162. 
crown, in all matters chil and 
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A 

[every power, except that by which he is sent ; and of con- 
seg^uence ought not to be subject to the mere municipal laws 
of that nation wherein he is to exercise his functions (/). 
If he grossly offends, or makes an ill use of his character, 
he may be sent home and accused before his master [g) ; who 
is hound either to do justice upon him, or else to avow him- 
self the accomplice of his crimes (//). But there is some 
dispute among the writers on the laws of nations, whether 
this exemption of ambassadors extends to all crimes, as 
well natural as positive; or whether it only extends to 
such as are mah prohihita^ as coining, and not to those 
that are mala in sc, as murder (i). Our law seems to 
have formerly allowed the exemption in the restricted sense 
only. For it hath been held, both by our common lawyers 
and civilians, that though an ambassador is privileged by 
the law of nations, yet — by that law — if he commits any 
offence against the law of reason and nature, he shall lose 
his privilege (y ) ; and that, therefore, if an ambassador 
conspires the death of the sovereign in whose land he is, 
he may be condemned and executed for treason; though 
if ho commits any other species of treason, it is otherwise, 
and he must bo sent to his own country [k ) . And these 
positions seem to be built upon good appearance of reason. 
For since, as we have formerly shown (/), all municipal 
laws act in subordination to the primary law of nature, 
and, where they annex a punishment to natural crimes, 
are only declaratory of, and auxiliary to, that law ; there- 
fore to this natural universal rule of justice, ambassadors 

(/) It may be incidentally no- (h) Sp. L. 26, 21. 

ticed here, that an ambassador who (i) Van Leouwen in Ff. 60, 7, 

resides at a foreign court retains 1 7 ; Barbeyrac’s 1. 8, c. 0, 

his existing domicil^ which is, in s. 9, and 17; Van Bynkershoek, 
most cases, the country which ho De Foro Legator, c. 17 — 19. 
represents. (See Dicey on the Law {j) 1 Roll. Rep. 176; 3 Bulstr. 
of Domicil, p. 137.) 227 ; 4 Inst. 163. 

(y) As was done with Count (A-) 1 Roll. Rep. 185. 

Gyllenberg, the Swedish minister [1) Vide sup. vol. i. p. 35. 
to Great Britain, A.n. 1716. 
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{as well as otlieT men, are subject in all oountries; and 
of consequence it is reasonable that, wherever they trans- 
gress it, there they shall be liable to make atonement {m). 
But, however these principles might formerly obtain, the 
general practice of this country, as well as of the rest of 
Europe, seems now to pursue the sentiments of the learned 
Grotius, that the security of ambassadors is of more im- 
portance than the punishment of a particular crime (») . 
And therefore, since the middle of the seventeenth century, 
few (if any) examples have happened where an ambassador 
has been punished for any offence, however atrocious in its 
nature (o). 

In respect of civil suits, all the foreign jurists agree that 
neither an ambassador, nor any of his train or comifes, can 
be proceeded against for any debt or contract in the courts 
of that kingdom wherein he is sent to reside (p). Yet 
Sir Edward Coke maintains, that if an ambassador make a 

(m) Foster’s Discourses, 188. Competente, by Dr, Richard Zouoh, 

{n) “ Securitas legatorum utilitati one of the delegates who assisted 

qum ex pcend est preepondcraty — at the trial ; by which it appears 

(Do Jure B. et P. 1. 2, c. 18, s. 4,) that if the prisoner could have 
(o) In the year 1654, during the proved that he was a colleague in 

protectorate of Cromwell, Don Pa- the embassy, (according to his 

taleon Sa, the brother and sccre- plea,) the plea in the opinion of 

tary of the Portuguese ambassador, the doctor at least, must have been 

was tried, convicted, and executed allowed. 

for an atrocious murder. Mr. Hume (p) It maybe observed, that a 
(vol. 7, p. 237) observes upon this “ secretary of legation,” acting in 

case, that “ the laws of nations the absence of the ambassador as 
were here plainly violated.” His charg6 d’affaires, is protected in 

view of the facts, however, is the same manner as the ambas- 

erroneous ; for he supposes that sador himself, and does not lose 

Don Pataloon Sa was “joined with his privilege, (at all events to the 

“ his brother in the same com- extent of being protected against 

“ mission,” — a statement which, all process,) by engaging in mer- 

(though he cites Thurloe in sup- cantilo transactions. See Taylor 

port of it,) appears to be incorrect. r. Best, 14 C. B. 487 ; Att.-Gen. 

See the Life of Chief Justice EoUe, x\ Kent, 1 Hurl. & Colt. 30 ; Mag- 

in Lord Campbell’s Lives of the dalena Steam Navigation Company 
Chief Justices. See also a Treatise t*. Martin, 2 Ell, & Ell. 95, 109. 

Do Legati Delinqnentis Judice 
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[contract which is good, jure gentiumy he shall answer for it 
here (^). But the truth is, so few oases (if any) had arisen, 
wherein the privilege was either claimed or disputed, even 
with regard to civil suits, that our law-books are (in general) 
quite silent upon it, previous to the reign of Queen Anne ; 
when an ambassador from Peter the Great, Czar of Mus- 
oovy, was actually arrested and taken out of his coach in 
London, for a debt of fifty pounds, which he had there 
contracted. Instead of applying to be discharged upon 
his privilege, he gave bail to the action, and the next day 
complained to the queen. The persons who were concerned 
in the arrest were examined before the privy council, of 
which the Lord Chief Justice Holt was at the same time 
sworn a member ; and seventeen were committed to prison; 
most of whom were prosecuted by information in tho Court 
of Queen’s Bench, at the suit of the attorney-general ; and 
at their trial before the lord chief justice were convicted of 
the facts by the jury, the question of law, how far those 
facts were criminal, being reserved, to be afterwards argued 
before the judges ; which question was never determined (r). 
In the meantime the Czar resented this affront very highly, 
and demanded that the sheriff of Middlesex, and all others 
concerned in the arrest, should be punished with instant 
death (s ) . But Queen Amne (to the amazement of that 
despotic court,) directed her secretary to inform him, “ that 
“ she could inflict no punishment upon any the meanest of 
“ her subjects, imless warranted by the law of the land ; 
“ and therefore was persuaded that he would not insist upon 
“ impossibnities ” (^) . To satisfy, however, the clamours 


(?) 4 Inst. 163. 

(r) See Com, Joum, 14th, 21tjt, 
25th, 29th July, 23rd October, 
1708, and Boyer’s Annals of Queen 
Anne. In 3 Burr. 1480, Lord 
Mansfield says, the persons con- 
yicted were never brought up to 
receive judgment, “ for no punish- 
“ ment would have been thought 
by the Czar an adequate repara- 


tion. Such a sentence as tho 
‘‘ court would have given, he would 
** have thought an insult.” 

(.v) Com. Joum. 17th September, 
1708; Boyer’s Annals of Queen 
Anne, 

{^) Com. Joum. 11th January, 
1709 ; Boyer’s Annals of Queen 
Anne; Un. Mod. Hist. xxxv. 464. 
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[of the foreign ministers (who made it a common cause), as 
well as to appease the wrath of Peter, a hill was brought 
into parliament («), and afterwards passed into a law,-— 
to prevent and punish such outrageous insolence for the 
future (x). And with a copy of this Act elegantly em- 
bossed and illuminated, accompanied by a letter from the 
queen, an ambassador extraordinary was commissioned 
to appear at Moscow; who declared, “that though her 
“majesty could not inflict such a punishment as was 
“ required, because of the defect in that particular of the 
“ former established constitutions of her kingdom, yet, with 
“ the tmanimous consent of the parliament, she had caused 
“ a new Act to be passed, to serve as a law for the future.” 
This humiUating step was accepted as a full satisfaction by 
the Ozar ; and the offenders, at his request, were discharged 
from all further prosecution (y) . 

This statute recites the arrest which had “been made 
“in contempt of the protection granted by her majesty 
“ contrary to the law of nations, and in prejudice of the 
“ rights and privileges which ambassadors and other public 
“ministers have at all times been thereby possessed of, 
“ and ought to be kept sacred and inviolable wherefore it 
enacts, that for the future all writs and process whereby 
the person of any ambassador, or of his domestic servant, 
may be arrested, or his goods distrained or seized, shall 
be utterly null and void; and the persons prosecuting, 
soliciting, or executing such process, shall be deemed vio- 
lators of the law of nations, and disturbers of the public 

(w) See Com. Journ. 23rd Do- ‘^not thereby intended to vary an 
cember, 1708. “iota of such law.’’ And he pro- 

{x) 7 Anne, c, 12. In 3 Burr. ceoda to say, that Lord Talbot, 
1840, Lord Mansfield declares, that Lord Hardwicke and Lord Holt, 
“the statute of Queen Anne was were clearly of the same opinion, 
“not occasioned by any doubt Moreover, in Viveash t\ Becker, 
“ whether the law of nations, par- (3 Mau. & Sel. 284,) this statute 
“ tioularly the part relative to pub- was held to be declaratory only 
“ lie ministers, was not part of the of the common law and the law of 
“law of England, and the infrac- nations. 

“ tion criminal ,* and that it was See Boyer, ubi sup. 
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[repose ; and shall suffer suoh penalties and corporal punish- 
ment as the lord chancellor and the two chief justices, or 
any two of them, shall think fit. But it is expressly 
provided, that no trader, within the description of the 
bankrupt laws, who shall be in the service of any am- 
bassador, shall be privileged or protected by the Act : nor 
shall any one be punished for arresting an ambassador’s 
servant, unless his name be registered with the secretary 
of state, and by him transmitted to the sheriffs of London 
and Middlesex (s) : exceptions that are strictly conformable 
to the rights of ambassadors, as observed in the most 
civilized countries. And in consequence of this statute, 
thus declaring and enforcing the law of nations, these 
privileges are now held to be part of the law of the land, 
and are as such allowed in the courts of common law (a). 

2. It is also the sovereign’s prerogative to make treaties, 
leagues and alliances with foreign states and princes {b). 
For it is by the law of nations essential to the goodness of 
a league, that it be made by the sovereign power (c) ; and 
then it is binding upon the whole community; and in 
England the sovereign power, quoad hoc, is vested in the 
person of the king. Whatever contracts therefore he 
engages in, no other power in the kingdom can legally 
delay, resist or annul. And yet, lest this plenitude of 
authority should be abused to the detriment of the public, 
the constitution (as was hinted before) hath here interposed 
a check by the means of parliamentary impeachment ; for 
the punishment of such ministers as from criminal motives 
advise or conclude any treaty, which shall afterwards be 
judged to derogate from the honour and interest of the 
nation.] 

( 5 ) Seacczub v, Bowlney, 1 Wils. Viveash v, Becker, 3 M. & S, 284. 
20, {b) Com. Dig. Prerogative, B. 2, 

{a) See 2 Stra. 797 ; Seacomb v, 3 ; 1 Chitty’s Commercial Law, 38, 
Bowlney, 1 Wils. 20 ; 3 Wils. 35 ; 615. 

Triquet v, Bath, 1 Bl. Rep. 471 ; {c) Puff. L, of N. b. 8, c. 9, s. 6. 
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3. Upon the same principle the sovereign has also the 
prerogative of making war and peace {d). For it is held 
by the writers on the law of nations, that the right of 
making war, which by nature subsisted in every individual, 
has become vested in the sovereign power of each society (e ) ; 
and that this right is given up, not only by individuals 
but even by the entire body of a people that are under the 
dommion of a sovereign. [It would indeed be extremely 
improper that any number of subjects should have the 
power of binding the supreme magistrate, and putting him, 
against his will, in a state of war. Whatever hostilities 
therefore may be committed by private citizens, the State 
ought not to be affected thereby ; unless it should justify 
their proceedings. Such unauthorized volunteers in violence 
are not ranked among open enemies, but are treated like 
pirates and robbers (/) ; according to that rule of the civil 
law, ‘‘hostes hi sunt qui nobis, aut quibm nos,publice helium 
decrevimus ; cceten, latrones aut prcedones sunt^’ {g). Indeed, 
the reason given by Grotius, why according to the law of 
nations a denxmciation of war ought always to precede 
the actual commencement of hostilities, is not so much 
that the enemy may be put upon his guard, (which is 
matter rather of magnanimity than of right,) but that it 
may be certainly clear that the war is not undertaken by 
private persons, but by the will of the whole com- 
munity (/<) ; whose right of willing is in this case trans- 
ferred to the supreme magistrate by the fundamental laws 
of society. Accordingly, with us in England, in order to 
make a war completely effectual, it is necessary that it be 
publicly declared and duly proclaimed by the sovereign’s 

Com. Dig, Prerogative, C. 1, to the crime of treason. But this 
2, 3 ; Bac. Ab. Prerog. D. 4 ; 1 species of treason was afterwards 
Chit. Commercial Law, 392, 414. abolished by 20 Hen. 6, c. 11. 

(<?) Puff. b. 8, c, 6, s. 8, andBar- (^) Ff. 60, 16, 118. 
bey. in loc. (A) De Jure B. et P. 1. 3, c. 3, 

(/) By 2 Hen. 6, st. 1, c, 6, s, 11. 
such conduct was made to amount 
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[authority; and then all paiis of both the contending 
nations, from the highest to the lowest, are bound hy it. 
And in whatever body the right resides of beginning a 
national war, in that body also must reside the right of 
ending it, or the power of making peace. But the same 
check of parliamentary impeachment, for improper or in- 
glorious conduct, in beginning, conducting, or concluding 
a national war, is in general sufficient to restrain the 
ministers of the crown from a wanton or injurious exertion 
of this great prerogative. 

4. As delay in declaring war may sometimes be de- 
trimental to individuals who have suffered by depreda- 
tions from foreign potentates, our laws have in some 
respects armed the subject with powers to impel the pre- 
rogative, by authorizing the issue by the crown, upon due 
demand made, of letters of marque and repriml; the prero- 
gative of granting which, is nearly related to, and plainly 
derived from, that other of making war ; this being indeed 
only an incomplete state of hostilities, and generally 
ending in a formal denunciation of war. This expedient 
is justifiable by the law of nations, whenever the subjects 
of one state are oppressed and injured by those of an- 
other; justice being denied by that state to which the 
oppressor belongs (/) . In such a case letters of marque 
and reprisal, — the latter word signifying a taking in re- 
turn, the former, the passing the frontiers in order to 
such taking (A:), — may be obtained, in order to seize 
(wherever they may be found) the bodies or goods of 
the subjects of the offending state, until satisfaction be 
made. And indeed this custom of reprisal seems dic- 
tated by nature herself; for which reason we find in 
the most antient times very notable instances of it(/). 

(t) De Jure B. et P. 1. 3, c. 2 , ooant giren by Nestor, in the 
SB. 4, 6. eleventh book of the Iliad, of the 

Dufreanc, tit. Marca. reprisals made by himself on the 

See, for example, the ac« Epeian nation ; from whom he 
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[But here the necessity is obvious of calling in the sove- 
reign power, to determine when reprisals may he made ; 
else every private sufferer would he a judge in his own 
cause. In pursuance of which principle, it is with us 
declared hy the statute 4 Henry V. c. 7, that if any 
subjects of the realm are oppressed hy any foreigners in 
the time of truce, the king will grant marque in due form, 
to all that feel themselves grieved. Which form is thus 
directed to he observed : the sufferer must first apply to 
the lord privy seal, and he shall make out letters of request 
under the privy seal ; and if, after such request of satisfac- 
tion made, the party required do not within convenient time 
make due satisfaction or restitution to the party grieved, 
the lord chancellor shall make him out letters of marque 
under the great seal ; and hy virtue of these, he may at- 
tack and seize the property of the aggressor nation, with- 
out hazard of being condemned as a robber or pirate.] 
But this manner of granting letters of marque has been 
long disused, and the term itself is now somewhat dif- 
ferently appKed. For as during war, if a subject should 
take an enemy’s ship without commission from the king, 
the prize would, by the effect of the prerogative, become 
an admiralty droit ^ and would belong, not to the captor, but 
to the crown, — therefore, in order to encourage merchants 
and others to fit out privateers, or armed ships, the lords 
of the admiralty have been empowered by various acts of 
parliament, and sometimes by proclamation of the king 
in council, to grant commissions, in time of war, to the 
owners of such ships, and to direct that the prizes cap- 
tured by them shall be divided between such owners, 
the captains and the crews (w). These commissions, when 

took a multitude of cattle, as a his own demand, and the rest were 
satisfaction for a prize won at the equitably divided among the other 
Elian games by his father Neleus, creditors. 

and for debts due to many private (w) See Vin. Abr. Prerog. N. A. 
subjects of the Pylian Idngdom ; pi. 22 ; NichoU r. G^odall, 10 Ves. 
out of which booty the king took 165. 
three hundred head of cattle for 
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granted, have been usually denominated “letters of 
marque and it is in that sense alone that the term 
occurs in our own times {») . 

5. [Upon exactly the same reason stands the preroga- 
tive of granting safe-conducts ; without which, by the law 
of nations, no member of one society has a right to in- 
trude into another (o) . And therefore Puffendorf very 
justly resolves (p), that it is left in the power of all states 
to take such measures about the admission of strangers as 
they think convenient; those being ever excepted who 
are driven on the coasts by necessity or by any cause that 
deserves pity or compassion. 13y our laws great tender- 
ness is shoAvn not only to foreigners in distress (as will 
appear when we come to speak of shipwrecks), but with 
regard also to the admission of strangers who come spon- 
taneously. For so long as their nation continues at 
peace with ours, they enjoy the right of residence here 
with other large privileges, which have ah’eady been suf- 
ficiently explained {(/). But no subject of a nation at war 
with us can come into the realm, nor travel himself upon 
the high seas, or send his goods and merchandizo from 
one place to another, without danger of being seized by 
our subjects, unless ho has hitters of safe-conduct; which 
by divers antiont statutes must bo granted under the great 
seal and inrolled in chancery, or else are of no effect (r) : 
the crown being supposed the best judge of such emer- 
gencies, as may deserve exemption from the general law of 


{h) In the Crimean war with 
Russia no ‘ ‘ letters of marque ’ ’ 
were issued to privateers ; hut by 
order in council, dated 29th March, 
1854, * ‘ general reprisals ’ ’ were 
granted against the ships, vessels 
and goods of the Emperor of all 
the Russias, to give the benefit of 
the prizes taken by her Majesty’s 
ships to the captors* (See 17 & 18 

VOI.. Tl. 


Viet, c, 18.) 

(o) Com. Dig. Prerogative, B. 5; 
1 Cliitty’s Commercial Law, 60, 
487. 

(;>) Law of N. and N. bk. 3, c. 3, 

s. 9. 

(f/) Vide sup. p. 411 ct seq. 

(r) See 15 Hen. 6, c. 3; 18 Hen. 
6, o. 8 ; 20 Hen. G, c. 1. 


K K 
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[arms. But passports under the sovereign’s sign manual, 
or licences from his ambassadors abroad, are now more 
usually obtained than letters of safe-conduct, and are 
allowed to be of equal validity (s) . 

The law of England, — a commercial country, — ^pays 
(it may be remarked) a very particular regard to foreign 
merchants. Thus, for example, by Magna Charta, (cap. 
30,) if a war breaks out between us and their country, 
they shall be attached (if in England) without harm of 
body or goods, till the king or his chief justiciary be in- 
formed how our merchants are treated in the land with 
which we are at war ; and, if ours be secure in that land, 
they shall be secure in ours. This seems to have been a 
common rule of equity among all the northern nations ; 
for we leam from Stiernhook, that it was a maxim among 
the Goths and Swedes, “ qumn legem exteri nohis qmsuere, 
** eandeni illis ponemns” (t). But it is somewhat extra- 
ordinary that it should 'have found a place in Magna 
Charta, a mere interior treaty between the king and his 
natural-bom subjects : which occasions the learned Mon- 
tesquieu to remark with a degree of admiration, “that 
“the English have made the protection of foreign mer- 
“ chants one of the articles of their national liberty” (u). 
But indeed it well justifies another observation which 
he has made, “that the English know better than any 
“ other people upon earth how to value at the same time 
“ these three great advantages, religion, liberty, and com- 
“merce” (x). 

{s) As to the oflpenco of violation “ ployment,” and cites C. 4, 63, 3. 
of safo-conducts or passports, vide He adds, that the canonists went so 
post, bk. VI. far in the same direction “ as to 

{t) De Jure Sueon. 1. 3, c. 4. “ declare trade inconsistent with 

(m) Sp, L. 20, 13. “ Christianity,” extending this 

(r) Ib. 20, 7. Slackstone takes denunciation also to “ the profes- 
occasion here (vol. i. p. 261), “ sion of the law.” This (he says) 

to contrast the ‘ ‘ genius of the was so determined at the council 
“Roman people, who in their of Melfi, under Pope Urban the 
“ manners, their constitution, and second, a.d. 1090, and he cites 
“ even in their laws, treated com- Hecret. 1, 88, 11 ; Act. Concil. apud 
“ merce as a dishonourable em- Baron, c. 16. 
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[The prerogatives of the sovereign hitherto considered 
relate to this nation’s intercourse with foreign nations; 
in all of which he is considered as the delegate or repre- 
sentative of his people. But in domestic affairs he is 
considered in a great variety of other characters, which 
will now lead us to the enumeration of many additional 
prerogatives. 

6. The sovereign is a constituent pai’t of the supreme 
legislative power; and, as such, has the prerogative of 
rejecting such provisions in parliament as he judges im- 
proper to be passed. The expediency of which consti- 
tution has before boon evinced at large (y).] We shall 
only remark here, that the crown is not in general bound 
by Act of parliament, unless named therein by special and 
particular words (s) . The most comprehensive words that 
can be devised (as “ any person or persons, bodies politic 
or corporate,” and the like,) affect not the sovereign so as 
to restrain or diminish in the least any of his righti^ or 
interests (a). [For it would be of most mischiovoas conse- 
quence to the public, if the strongtli of the executive 
power were liable to bo curtailed without its own express 
consent, by constructions and implications of the subject. 
Yet, where an Act of parliament is exj^ressly made for the 
preservation of public rights and the su])pros8ion of public 
wrongs, and does not interfere with the established rights 
of the crown, it is said to bo binding as well upon the sove- 
reign as upon the subject {b) : and, likewise, the sovereign 
may take the benefit of any Act, though he be not specially 
named therein (c) . 

7. The sovereign is considered, in the next place, as the 
first in military command within the kingdom. The great 
end of society is to protect the weakness of individuals by 

(y) Vide sup. p. 328 et scq. Rep. 74. 

{z) Bac. Ab. Prerogative, E. 5. (i) Ib. 71. 

(a) Magdaleu College case, 11 {c) 7 Rep. 32. 

K K 2 
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[the united strength of the community : and the principal 
use of government is to direct that united strength in the 
best and most effectual manner to answer the end proposed. 
Monarchial government is allowed to be the fittest of any 
for this purpose ; it follows therefore, from the very end 
of its institution, that in a monarchy the military power 
must be trusted in the hands of the prince. 

In his capacity, therefore, of general of the kingdom, 
the sovereign has the sole power of raising and regulating 
fleets and armies. Of the manner in which they are 
raised and regulated we shall speak more, when we come 
to consider the royal forces. We are now only to consider 
the prerogative of enlisting and of governing them : which 
indeed was disputed and claimed, contrary to all reason 
and precedent, by the Long Parliament of King Charles 
the first : but, upon the restoration of his son, was solemnly 
declared by the statute 13 Car. II. c. C, to be in the king 
alone: for that the sole supreme government and com- 
m^d of the militia within all his majesty’s realms and 
dominions, and of all forces by sea and land, and of all 
forts and places of strength, ever was and is the imdoubted 
right of his majesty, and his royal predecessors, kings and 
queens of England ; and that both or either house of par- 
liament cannot, nor ought to, pretend to the same. 

This statute, it is obvious to observe, extends not only 
to fleets and armies, but also to forts, and other places of 
strength within the realm : the sole prerogative as well of 
erecting, as manning and governing, of which belongs to 
the sovereign in his capacity of general of the kingdom (d ) ; 
and all lands were frequently subject to a tax, for build- 
ing of castles wherever he thought proper. This was one 
of the three things, from contributing to the performance 

(d) 2 Inst. 30; Com. Dig. Prero- yards, and of erecting a central 
gative, C. 4. Notice may be taken arsenal. See also 23 & 24 Viet, 
here of 23 & 24 Viet. c. 109, an c. 112, for making better provision 
Act for defraying the expenses of for acquiring land for the defence 
constructing fortifications for the of the realm, 
protection of arsenals and dock- 
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[of which no lands were exempted ; and therefore called 
by our Saxon ancestors the “ trinoda necessitas : soil, pontis 
reparation arch constmcUon et expediiio contra hostem’’ (<?). 
And this they were called upon to do so often, that, as 
Sir Edward Coke from Matthew Paris assures us (/), there 
were, in the time of Henry the second, 1115 castles sub- 
sisting in England. The inconveniences of which, when 
granted out to private subjects, the lordly barons of those 
times, were severely felt by the whole kingdom ; for, as 
William of Newburgh remarks in the reign of King 
Stephen, “ erant in Anijlia quodammodo tot regce rel potms 
ti/rannin quot domini castelhruni but it was felt by none 
more sensibly than by two suceeeding princes, King J ohn 
and King Henry the third. And, therefore, the greatest 
part of them being demolished in the barons’ wars, the 
kings of after times were very cautious of suffering them 
to be rebuilt in a fortified manner : and Sir Edward Coke 
lays it down, that no subject can build a castle, or house 
of strength embattled, or other fortress defensible, without 
the licence of the king, for the danger which might ensue, 
if every man at his pleasure might do it (r/). 

It is partly upon the same, and partly upon a fiscal 
foundation, to secure his marine revenue, that the sove- 
reign has the prerogative of appointing ports and /larens, 
that is, such places as ho in his wisdom sees proper, for 
persons and merchandize to pass into and out of the 
realm (//). By the fcodal law all navigable rivers and 
havens were computed among the regalia ^ and were subject 
to the sovereign of the state («). And in England it hath 
always been holdeu, that the sovereign is lord of the whole 
shore (A’), and particularly is the guardian of the ports and 
havens, which are the inlets and gates of the realm (/) : 


{e) Cowel’slnterpr. tit. Castello- 
nim Operatic ; Seld. Jan. Ang. 1, 
42. 

(/) 2 InHt. 31. 

(ff) 1 Inst. 5. 

(A) See Hale de Poitibus Maris. 


(;) 2 Feud. t. 2G ; Crag. 1, 15, 16. 
(/*) F. N. B. 113 ; vide sup. vol. i. 
p. 453. 

(/) Dav. 9, 66. Among those 
mention must bo made of the cinque 

por^s,vii!:.HaBtings,Romncy,Hythc, 
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[and therefore, so early as the reign of King John, we find 
ships seized hy the king’s officers for putting in at a place 
that was not a legal port {m) . These legal ports were 
undoubtedly at first assigned to the crown ; since to each 
of them a court of portmote was incident, the jurisdiction 
of which must flow from the royal authority (n) . The 
great ports of the sea arc also referred to, as well known 
and established, by statute 4 Hen. IV. c. 20, which pro- 
hibited the landing elsewhere imder pain of confiscation ; 
and the statute 1 Eliz. e. 11, recited that the franchise of 
landing and discharging had been frequently granted by 
the crown. 

But though the king had a power of granting the 
franchise of havens and ports, yet he had not the power 
of narrowing and confining their limits when once esta- 
blished ; but any person had a right to load or discharge 
his merchandize in any part of the haven ; whereby the 
revenue of the customs was much impaired and diminished, 
by fraudulent landings in obscure and private comers.] 
This abuse occasioned statutes to be passed enabling the 

Dover, and Sandwich. On these lion ; as to which see 51 Geo. 3, 
ports extensive privileges were con- c. 3C ; 1 & 2 Geo. 4, c. 76, ss. 1 — 5, 
fcrred hy our early sovereigns, 15, 16, 18; 5 & 6 Will. 4, c. 76; 
particularly by William the Con- 6 & 7 Will. 4, c. 105, ss. 10, 11; 
queror and King John; and two 17 & 18 Viet. c. 120, ss. 8, 11, in 
other towns, AVinchelsea and Kye, sched. ; 18 & 19 Viet. c. 48, s. 10 ; 
were Bubsequently added to their and 32 & 33 Viet. c. 53. At one 
number. From their position, lying time the lord warden of the cinque 
more immediately exposed to at- ports and the constable of Dover 
tacks from the French coast, they castle had, also, a local jurisdiction 
were suj^posed to be among the in relation to civil suits and pro- 
most important places in the king- ceedings; — ^but this was taken away 
dom, and were placed under the by 18 & 19 Viet. c. 48 (amended 
especial custody of a lord warden; by 20 & 21 Yict. c. 1, and 32 & 33 
and before the Reform Act, 1832, Viet, c. 53). See also 27 &28 Viet, 
they sent (including certain bo- c. 80, as to within the 

roughs attached to them) no less cinque ports, 
than sixteen members to parlia- (w) Madox, Hist. Exch. 630. 

ment. These, however, by the As to the legal nature of ports,’’ 

cifect of that Act, were reduced to see Foreman v, Whitstable, Law 
eight. The cinque ports still pos- Ecp., 4 Eng. & Ir, App, 266. 

sess a peculiar maritime jurisdic- («) 4 Inst. 148. 
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crown to ascertain the limits of all ports, and to assign 
proper quays therein for the exclusive landing and loading 
of merchandize (o) ; and this duty, as well as those of 
appointing ports and suh-ports, and declaring the limits 
thereof, is now confided, by 39 & 40 Viet. o. 36, s. 11, to 
the commissioners of her majesty’s treasury (j!?) . There 
are also, with regard to ports or harbours, several other 
Acts of importance (q). By 19 Greo. II. c. 22, certain 
nuisances in harbours are restrained. By 46 Geo. III. 
c. 153, (amended by 25 Sc 26 Viet. c. 69, s. 15,) no pier, 
quay, wharf, j'etty, breast or embankment shall be erected 
in or near to any public harbour in the United Kingdom 
or any river communicating therewith, so far as the tide 
flows up the same, without giving one month’s notice to 
the Board of Trade, — with a saving however of the privi- 
leges of the city of London. By 54 Geo. III. c. 159, the 
Admiralty is entrusted with the duty of regulating the 
mooring of vessels in all ports and harbours (r). By 10 & 
11 Viet. c. 27, the provisions ordinarily inserted in local 
Acts passed for the construction and improvement of 


(o) See 1 Eliz. c. 11 ; and 13 & 14 
Car. 2, 0. 11 ; both of which Acts 
were repealed by 6 Geo. 4, c. lOo. 

{p) By 39 & 40 Viet. e. 30, h. 12, 
the commissioners may apjioint 
‘Svarehousiug ports/’ and by s. 14, 
‘ ‘ sufferance wharves,” for the pur- 
pose of the customs. 

(q) In addition to the more gene- 
ral enactments referred to in the 
text, there are also the following 
Acts on this subject in regard to 
particular harbours : — 13 & 14 Viet, 
c. 116, 20 & 21 Viet. c. 32, 28 & 29 
Viet. c. 100, as to the harbour of 
refuge in the Ide of Portland; 10 
& 11 Viet. c. 76, 17 & 18 Viet. c. 44, 
(amended by 25 & 26 Viet. c. 69, 
fl. 17,) and 37 & 38 Viet. c. 30, as to 
Holyhead harbours ; 26 & 27 Viet, 
o. 86, 27 & 28 Viet. o. 62, and 35 & 


36 Viet, c, 23, as to the harbours of 
tlio Pie of Man ; 23 & 24 Viet. e. 109 
and c. 112, 25 & 26 Viet, c, 78, 
27 & 28 Viet. c. 109, 28 & 29 Viet, 
c. 61, and 30 & 31 Viet. ce. 24, 145, 
as to the ports of Dover and PorP 
land ; 26 & 27 Viet. c. 71, (amended 
and continued by 27 & 28 Viet, 
c. 102, and 28 & 29 Vie.t. c. 120,) 
as to tlio harbour of llurtvich; and 
26 & 27 Viet. c. 72, as to the har- 
bour of llowth, 

(r) By 54 Geo. 3, c. 159, ss. 14, 
16, the duty of regulating the 
manner in which ballast or shingle 
may be taken from the shores or 
banks of ports and harbours, was 
also entrusted to the Admiralty. 
By 25 & 26 Viet. c. 69, s. 6, this 
jurisdiction was transferred to the 
Board of Trade. 
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particular harbours, docks and piers — are consolidated into 
a single statute, so as to be embodied, by way of reference, 
in any special Act without needless repetition. And with 
the object of obviating the necessity, in certain cases, of 
obtaining, at great expense, a special local Act for such 
construction, the Board of Trade is now enabled by 24 & 
25 Yict. 0 . 45 (s), to make provisional orders authorizing 
the construction of any pier, harbour, quay, wharf, jetty 
or excavation, by private undertakers upon application 
made to the Board {t) . But such orders are of no validity 
or force until the confirmation thereof by Act of parlia- 
ment («) . 

[The erection of beacons, lighthouses, and sea-marks is 
also incident to this branch of the royal prerogative; 
whereof the first were antiently used in order to alarm the 
country in case of the approach of an enemy ; and all 
of them are signally useful in guarding and preserving 
vessels at sea by night as well as by day. For this pur- 
pose the sovereign hatli power, by commission under his 
Great Seal (r), to cause them to bo erected in fit and con- 
venient places {//), as well upon the lands of the subject, 
as upon the demesnes of the crown (c),] A power, how- 
ever, of the same general nature is now, by statute, also 
vested in certain bodies subordinate to the crown ; viz. 
in the Trinity-house, for England and Wales and the 
Channel Islands ; and in other authorities, for Scotland, 
the Isle of Man, and Ireland, respectively («). And as 
the regulation of beacons, lighthouses, and sea-marks 

(ft) Vide mix*, p. 405. This Act c. 69, as. 20—22; 26 & 27 Viet, 

is amended by 25 & 26 Viet. c. 19, c. tSl ; 29 & 30 Viet. c. 30; 32 & 33 

and 25 & 26 Viet. c. 69, ss. 11 — 14. Viet: c. 76. 

(t) Such orders may empower (?^) The 30 & 31 Viet. c. 33, is 
the undertakers to levy rates and an example of such a confirmatory 
borrow money for such works ; and Act. 

funds in aid of the works may also (.r) 3 Inst. 204 ; 4 Inst. 148. 

be advanced out of the consolidated (y) Rot. Claus. 1 Rich. 2, m. 42 ; 

fund, and by the public works loan Prynne on 4 Inst. 136. 
commissioners, as to which see 24 ( 5 ;) Sid. 158 ; 4 Inst. 149. 

& 26 Viet. cc. 47, 80; 26 & 26 Viet. 17 & 18 Viet. c. 104, s. 389. 
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chiefly falls under their jurisdiotion, the subject shall he 
postponed until we arrive at a division of the work in 
which some notice is taken of the Trinity-house and Light- 
house authorities, who will he found to he placed under 
the general superintendence of the Board of Trade (b). 

To this branch of the prerogative may also he referred 
the power vested in her majesty hy statute 39 & 40 Viet, 
c. 36, to prohibit, hy proclamation or order in council, 
the imporiniion of arms, ammunition, gunpowder, or other 
goods (o) ; or the exportation (and the carriage coastwise) 
of the articles above specified, or of military and naval 
stores, or of any provisions capable of being used as food 
hy man (d ) . [To the same head belongs the right which 
the sovereign has, whenever he sees proper, of confining 
his subjects to stay within the realm, or of recalling them 
when beyond the seas. It is true that, by the common 
law, every man, as the general rule, may go out of the 
realm for whatsoever cause he pleaseth, without obtaining 
the sovereign’s leave, which liberty was ex])rcs8ly declared 
in King John’s great charter, though left out in that of 
Henry the third (c) ; but yet, inasmuch as every man 
ouglit of right to defend the sovereign and his realm, the 
sovereign at his pleasure may command him by his writ 
that he go not beyond the seas or out of tho realm without 
licence ; and if ho do tho contrary, he sliall be punished 
for disobeying the sovereign’s command. And some per- 
sons there antiently were, that, by reason of their stations, 
were under a perpetual prohibition of going abroad without 
licence obtained: among which were reckoned all peers, 
on account of their being councillors of the crown ; all 
knights, who were bound to defend the kingdom from 
invasions; all ecclesiastics, who were expressly confined 
by the fourth chapter of the constitutions of Clarendon, 
on account of their attachment, in the times of popery, to 

(b) Vide post, bk. iv. pt. in. 
c. VlII. 

(r) 39 & 40 Viet. c. 36, B. 43. 


(d) Ib. B. 138. 

(e) F. N. B. 8.5. 
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[the see of Home ; and all archers and other artificers, lest 
they should instruct foreigners to rival us in their several 
trades and manufactures (/). This was said in the time 
of Britton, who wrote in the reign of Edward the first ; 
and Sir Edward Coke gives us many instances to this 
effect, in the time of Edward the third {g). In the suc- 
ceeding reign the affairs of travelling wore a very different 
aspect ; an Act of parliament being made forbidding aU 
persons whatever to go abroad without licence, except only 
the lords and other great men of the realm; and true 
and notable merchants ; and the king’s soldiers {h) : but 
this Act was repealed by the statute 4 Jao. I. c. 1. At 
present every body has, or at least assumes, the liberty of 
going abroad when he pleases, and without licence. Yet 
undoubtedly if the sovereign, by writ of ne exeat regno {i), 
under his great seal or privy seal, were to think proper to 
prohibit a man from so doing, or to send a writ to any 
man, when abroad, commanding his return, and in either 
case the subject were to disobey {/c ) — it would be a high 
contempt of the royal prerogative : and it is said that in 
such case the offender’s lands shall bo seized till he return, 
and that then he is liable to fine and imprisonment (1). 


8. Another capacity in which the sovereign is con- 
sidered in domestic affairs, is as the fountain of j ustice and 
general conservator of the peace of the kingdom («j). By 


(/) Britton, c. 123, 

(^) 3 Inst. 179. 

(//) 5 llieh. 2, o. 2. 

(i) Tlio writ ne exeat rcyno is not 
now used for state puqioscs, but 
has become a more process in a 
suit ; and is used to prevent one of 
the parties from withdrawing his 
person or property from the juiis- 
diction of the court, by going 
abroad, unless he shall first give 
security for the satisfaction of 
such claim as the other party shall 


establish. (See Lord Bacon’s 
Ordinances, No. 89 ; Ex parte 
Brunkcr, 3 P. Wms. 312; Dick v. 
Swinton, 1 Vos. & B. 373 ; Good- 
man t’. Sayers, 5 Mad. 471 ; Sobey r. 
Soboy, Law Hep., 15 Eq. Ca. 200 ; 
Drover %\ Beyer, ib. 13 Ch. D. 242.) 

[li) As to the antient learning on 
this subject, see 3 Inst. 84, Against 
Fugitives. 

(0 1 Hawk. P. C. 22. 

{m) Bac. Ab. Prerog. D.; Com. 
Dig. Prerog. D, 28. 
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[the fountain of justice the law does not mean the author 
or original^ but only the distributor. J ustioe is not derived 
from the sovereign, as from his free-gift; hut he is the 
steward of the public, to dispense it to whom it is duo (»). 
He is not the spring, but the reservoir ; from whence 
right and equity are conducted, by a thousand channels, 
to every individual.] The original power of judicature, 
by the fundamental principles of society, is lodged in the 
society at large; but as it would bo impracticable to 
render complete justice to every individual, by the people 
in their collective capacity, therefore that power has been 
usually committed to certain select magistrates to hear 
and determine complaints ; and in England these magis- 
trates are considered as in some sense the substitutes of 

■ 

the crown, in the exercise of the authority so vested in 
them. Eor the sovereign is himself, according to the 
prerogative now under consideration, the fountain of that 
justice which they administer, though it would be im- 
possible, as well as improper, that he should i)crsonally 
carry into execution this great and extensive trust. And 
hence it is, that the jurisdiction of all courts is either 
mediately or immediately derived from tlio crown ; that the 
magistrates or judges who preside there are appointed also 
by the authority of the crown, and that the proceedings run 
generally in the sovereign’s name, pass under his seal, and 
are executed hy his officers. [Indeed, it is probable, and 
almost certain, that in very early times, before our con- 
stitution arrived at its full perfection, our sovereigns in 
person often heard and determined causes between party 
and jjarty. But at j)resent, by the long and uniform 
usage of many ages, our sovereigns have delegated their 
whole judicial power to the judges of their several courts ; 
which are the grand depositaries of the fundamental laws 
of the kingdom, and have gained a known and stated 
jurisdiction, regulated by certain and established rules, 

(«) Adhocautem creatm est rex^ ut jtistitiam faciatuniverHia, — Bract. 1. 3, 
tr. 1, c. 9, s. 3. 



608 BK. IV. OF PUBLIC RIGHTS. — PT. I. (TVIL GOVERNMENT. 


[which the crown itself cannot now alter nor any other 
authority than an Act of parliament {p). 

In criminal proceedings, or prosecutions for offences, it 
would, indeed, be very absurd if the sovereign personally 
sat in judgment; because, in regard to these he appears 
in another capacity, that of prosecutor. For all offences 
are considered as either against the king’s peace, or his 
crown and dignity; and it was formerly necessary in 
every indictment so to describe them. For though in 
their consequences they generally seem (except in the case 
of treason, and, a very few others), to be rather offences 
against the kingdom than the sovereign , — jai as the 
public, which is an invisible body, has delegated all its 
power and rights, with regard to the execution of the laws, 
to one visible magistrate, all affronts to that power, and 
breaches of those rights, are immediately offences against 
that magistrate; who is therefore the proper person to 
prosecute for all public offences and breaches of the peace, 
being the person injured in the eye of the law. And this 
notion was carried so far in the old Gothic constitution 
(wherein the sovereign was bound by his coronation oath 
to conserve the peace), that in case of any forcible injury 
offered to the person of a fellow-subject, the offender was 
accused of a kind of perjury, in having violated the sove- 
reign’s coronation oath, dieebatur fregme jnramentum regis 
jurat mn {(j). And hence also arises another branch of the 
prerogative, tliat of pardoning offences ; for it is reasonable 
that he only who is injured should have the power of 
forgiving. Of prosecutions and pardons more will be said 
hereafter. They are mentioned hero in tliis cursory 
manner, only to show the constitutional grounds of thia 
power of the crown, and how regularly connected all the 
links are, in this vast chain of prerogative. 

(j») 2 Hawk. P. C. 1. Chief Justice Thorpe was con- 

(y) Stiem. de Jure Goth. 1. 3, dcmned to he hang'ed for bribery, 
c. 3. A notion somewhat similar to ho was saidi saeramentum domini 
this may be found in the Mirroiu”, regis fregme." — Kot. Pari. 25 
0. 1, 8. 6. And so also when the Edw. 3. 
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[A consequence of the particular prerogative now under 
consideration is the legal ubiquity of the sovereign. In 
the eye of the law he is always present in all his courts, 
though he cannot personally distribute justice (/•). His 
judges are the mirror by which his image is reflected. It 
is the regal office, and not the royal person, that is always 
present in court, always ready to undertake prosecutions 
or pronounce judgment, for the benefit and protection of 
the subject.] And this ubiquity is illustrated by certain 
technical distinctions apjdicable to proceedings to which 
the crown is party. Thus the sovereign can never be non- 
suited (s), for that supposes the non-appearance of the 
plaintiff in court, though the attorney-general may enter 
a non rult prosequi, which has much the same effect. [For 
the same reason also, in the fonns of legal proceedings, the 
king is never said to appear by attorney, as other men 
may do ; for, in contemplation of the law, he is always 
present in court [t ) . 

From the same original, of the sovereign’s being the 
fountain of justice, we may also deduce the prerogative 
of issuing proclamations, which iff vested in him alone (?/). 
These proclamations have then a binding force, when — 
(as Sir Edward Coke observes) — they are grounded upon 
and enforce the laws of the realm (ie). For though the 
making of laws is entirely the work of a distinct part, 
the legislative branch, of the supreme power, yet the 
manner, time, and circumstances of putting those laws in 
execution, must frequently be left to the discretion of the 
executive magistrate. And therefore royal constitutions 
or edicts concerning those points, which we call proclama- 
tions, are binding upon the subject, where, neither contra- 
dicting the old laws nor tending to establish new ones, they 

(r) Fortcsc. c, 8; 2 Inst. 186. the same, or by a copy printed by 
(8) Co. Litt. 139. any government printer, or by a 

(^) Finch, 1, 81. certified extract from the Privy 

(w) Such proclamations may be Council minuttjfl. (See 31 & 32 
primd facie proved by producing Viet. c. 37 ; 40 & 41 Viet. c. 41.) 
the London Gazette announcing (a-) 3 Inst. 162. 
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[only enforce the execution of such laws as are already in 
being, in such manner as the sovereign shall judge neces- 
sary. For example, the established law is, that the sove- 
reign may prohibit any of his subjects from leaving the 
realm : a proclamation therefore forbidding this in general, 
for three weeks, by laying an embargo upon all shipping 
in time of war, has been held equally binding as an Act of 
parliament, because founded upon a prior law (y).] But 
a proclamation laying an embargo, in time of peace, upon 
all vessels laden with wheat, being contrary to law, and 
particularly to the statute 22 Car. II. c. 13, — the advisers 
of such a measure (though it was in a time of public 
scarcity), and all persous acting under the proclamation, 
found it necessary to be indemnified by a special Act of 
parliament, viz. 7 Geo. III. c. 7. [It is true, that by the 
statute 31 Hen. VIII. c. 8, it was once enacted, that the 
king’s 2 )roclamations should have the force of Acts of par- 
liament ; a statute which was calculated to introduce the 
most despotic tyranny, and which must have proved fatal 
to the liberties of this kingdom, had it not been luckily 
repealed in the minority^of his successor, about five years 
after (s).] 

9, The sovereign is also, as parens patrievy invested with 
a kind of guardianship over various classes of persons who 
from their legal disability stand in need of protection {a). 
This branch of the prerogative in regard to infants has 
been already noticed {h ) . But it also extends to the case 
of idiots and lunatics, 

[An idiot (or natural fool) is one that hath had no 
imderstanding from his nativity ; and therefore is by law 
presumed never likely to attain any: but none is to be 
held such who hath any glimmering of reason (c), so 

(y) 4 Mod. 177, 179. Ves. jun. 62. 

(s) Stat. 1 Edw. 6, c. 12. {h) Vide sup. p. 313. 

(«) 3 Bl. Coiu. 427. See De (e) F. N. B. 233 ; 3 Bligli, N. 
Mauneville r. De Manueville, 10 S. 1, 
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[that he can tell his parents, his age, or the like common 
matters {d ) . The custody of an idiot and of his lands 
was formerly vested in the lord of the fee (e) ; but by 
reason of the manifold abuses of this power by subjects, it 
was at last provided by common consent, that it should be 
given to the king as the general conservator of his people, 
in order to prevent the idiot from wasting his estate, and 
reducing himself and his heirs to poverty and distress (/) . 
This prerogative is declared in parliament by the statute 
Be Prferogativd Begin (g), whicli directs, in affirmance of 
the common law (//), that the king shall have ward of the 
lands of natural fools, taking the profits without waste or 
destruction, and finding them necessaries; and that after 
the death of such idiots he shall render the estate to the 
heirs; — in order to prevent such idiots from aliening their 
lands, and their heirs from being disinherited (i).J 

In the old common law there is a writ de idioid iugui- 
rendo, to inquire whether a man be an idiot or not (^j : 
which was tried by a jury of twelve men : and if they 
found him jmrus idiota, the profits of his lands and the 
custody of his person might be Ranted by the sovereign 

[d) Blackstone adds hero (vol. i. clearly uiiteiiablo. 
p. 304), that ‘‘aniaii who is bom (r) Flcta, lib. 1, c. 11, s. 10. 

‘‘ deaf, dumb, and blind, is looked (/) F. N. B. 232. 

upon by the law as in the same (y) 17 Fdw. 2, at. 1, c. 9. 

state with an idiot, he being’ sup- [li) 4 Hop. 126; Memorand. 
‘‘posed incapable of any under- Scacc. 20 Edw. 1 (prefixed to May- 
“ standing, as wanting all those nard’s Yt^ar Book of Edward 2), 
“ senses which furnish the human foL 20, 24 ; vide 2 Inst. 14, 

“ mind with ideas.” And he cites (i) This statute seems not to ex- 
Co. Litt. 42 (1)) ; Fleta, 1. 6, c. 40. tend to the copt/hold lands of idiots 
But these authorities do not bear or lunatics, Bac. Ab. Idiots, &c. 
him out in his statement ; as they (C.) ; Scriven on Copyholds, 6th ed., 
go merely to the point that such a by Brown, p. 49 ; but the crown’s 
person is incapable of aliening his prerogative extends to their per- 
lands. At all events, if the antient sons, goods and chattels, as woU 
law did take the view which Black- as to their freehold lands (Bever- 
stone supposes of the intellectual ley’s case, 4 Rep. 126 a; F, N. B, 
condition of such a person, it is a ubi sup.), 
doctrine which in modem times is {k) F, N. B. ubi sup. 
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to any subject who had interest enough to obtain them (^). 
[Such a result must of course have been always considered 
as a hardship upon private families; and in the eighth 
year of James the first, it was under the consideration 
of parliament to vest this custody in the relations of the 
party, and to settle an equivalent on the crown in lieu 
of it ; it being then intended to share the same fate with 
the slavery of the feudal tenures, which has been since 
abolished (w) . But no grievance of this kind ever now 
occurs. For that part of the prerogative which relates to 
idiots has long been, in effect, dormant; being merged, 
as it were, in the part of it which relates to lunatics, to 
the consideration of which we will now proceed («). 

A lumtic is a person who hath had understanding, 
but by disease, grief, or any other cause, hath lost the use 
of his reason (o), or has become non conqios, that is, of 
mind so unsound as to be incapable of conducting himself 
or his affairs.] And this last term (according to Sir E. 
Coke) is the most legal; the term lunatic being in its 
derivation applicable only to one that has lucid intervals, 
depending, as some formerly imagined, upon the change 
of the moon (p), though now used technically, as well as 
popularly, in the more extended sense of a person affected 
by any species of insanity supervening since his birth. 
[To all lunatics, as well as to idiots, the sovereign is 
guardian, but to a very different purpose: for the law 
always imagines that these accidental misfortunes may be 


This power, though in modem 
times never exerted, long continued 
to be alluded to in common speech, 
by the usual expression of begging 
a man for a fool. 

(m) 4 Inst. 203 ; Com. Joui*n. 
1610. 

(n) Accordingly, in 16 & 17 Viet, 
c. 70, B. 2, it is enacted, that in that 
statute the word “lunatic ” shall be 
“ construed to mean any person 


“ found by inquisition idiot ^ hma^ 
“ tlc^ or of unsound mind, and in- 
“ capable of managing himself and 
“ his affairs.” 

(o) “ Idiota a casu ct injirmitatey 
— Mem. Scacc. 20 Edw. 1 (in May- 
nard’s Year Book of Edward 2), 
20 ; and see Ridgway v, Darwin, 8 
Ves. 66 ; Re J. B., 1 Myl, & Cr. 
638. 

{p) See 1 Bl, Com. p. 304. 
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[removed; and therefore only constitutes the crown a 
trustee for the unfortunate persons, to protect their pro- 
perty, and to account to them for all profits received, if 
they recover, or, after their decease, to their representatives : 
and hence it is declared by the statute De Prwrogativd 
Regis (q) before mentioned, that the king shall provide 
for the custody and sustontation of lunatics, and preserve 
their lands and the profits of them for their use when they 
come to their right mind. And that the king shall take 
nothing to his own use ; and if the parties die in such a 
state the residue shall be distributed for their souls by the 
advice of the ordinary, and of oom'se, (by the subsequent 
amendments of the law of administration,) shall now go to 
their exeeutors or administrators (r). On the first attack 
of lunacy, while there may be hopes of a speedy restitution 
of reason, it is usual to confine the unhappy objects in 
private custody, under the direction of their nearest friends 
and relations (s).] But it often becomes desirable and 
even necessary for the more effectual protection of the 
lunatic’s person, and the regulation and administration of 
his property and affairs, to apj)ly for the exercise of the 
royal prerogative in relation to this subject. 

The course taken for this purpose is as follows. The 
lord chancellor, — to whom, by special authority from the 
sovereign, the custody of both idiots and lunatics is in- 
trusted (i*) , — upon petition or information, grants a com- 
mission in the nature of the antient writ de lunatico iii- 
quirendo, (which is analogous to that de idiotd inqiiiimdo, 

17 Edvr. 2, st. 1, c. 10. but now, to aroid solicitations and 

(r) Vide sup. p. 181 ct aeq. tho very sliadow of undue par- 

(*) As to the regulation of lunatic tiality, a warrant is issued by tho 
asylums, vide post, bk. iv. pt. lu. kin^, under his royal sig^ manual, 
Y. chancellor or keeper of his 

3 P. Wms. 107 ; 2 Atk. 653 ; seal to perform this ofidco for him ; 
3 Atk. G35. The king liimself and if ho acts improperly in grant- 
used formerly to comnut tho cus- ing such custodies, the complaint 
tody of insane persons to proper must be made to the king himself 
committees in every particular case; in council. (3 Bl. Com. 427.) 

VOL. II. h 1. 
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before mentioned,) to inquire into the party’s state of 
mind. The proceedings on such commission are regulated 
by the 16 & 17 Viet. c. 70 (u), amended by 25 & 26 
Viet. 0 . 86 (a?). Under these Acts, the commission itself 
is directed to certain judicial officers called Masters in 
Lunacy (y) ; but the inquiry into the state of mind of the 
party, as authorized by such commission, usually takes 
place before Oijury (s) — on an issue directed by the lord 
chancellor to bo determined in that manner {a). The 
verdict on such inquisition must be upon the oath of 
twelve men at the least (^i) ; and after the due examina- 
tion (unless in special cases) of the alleged lunatic, both 


(?/) By this statute many pre- 
vious ones on the saiuo Bubjeci, — 
viz., G Geo. 4, c. 63 ; 1 Will. 4, 
c. C5 ; 3 & 4 Will. 4, cc. 36, 84 ; 
5 & C Viet, c. 84 ; 15 & 16 Viet, 
c, 48 — arc either wholly or in part 
repealed. As to matters in lunacy, 
see also the General Orders made 
7th Nov. 1853, 3rd July, 1854, 12th 
Jan. 1855, Ist Aug*. 1856, 8th Nov. 
185G,7thNov. 1862, 10th Feb. 18GG, 
10th Jan. 1870, 30th May, 1873, 
22nd Dec. 1874, and 3rd Aug. 1876. 
And it may be as well, also, to 
mention here the statute 14 & 15 
Viet. c. 81, as to inquisitions of 
lunacy taken in India, 

(.r) The IG & 17 Viet. c. 70, is 
also amended by 18 & 19 Viet, 
c. 13, in reference to the authority 
therein given to the lord chan- 
cellor to sanction leases of the 
estates of a lunatic. 

{y) IG & 17 Viet. c. 70, s. 38. 
The commission may be cither a 
special one applicable to some par- 
ticular case, or a general commis- 
sion issued to the “Masters in 
Lunacy,’* directing their inquiry 
into such cases, generally, as shall 
be referred to them. (Sect. 39.) 

(r) On the other hand, where the 


alleged lunatic does not demand an 
inquiry before a jury, — or where 
the lord chancellor is satisfied by 
personal examination that he is 
incompetent to fonn and express 
u wish in that behalf, and deems 
it inexpedient that the inquiry 
should be before a jury, — the 
masters in lunacy may, without 
either jury or special commission, 
inquire into the party’s state of 
mind, and certify their finding 
thereon. (Sect. 42.) * 

{a) 25 & 26 Viet. c. 86, s. 3. 
Unless the judge trying such issue 
shall otherwise direct, no evidence 
as to anything said or done, (or as 
to the demeanour or state of mind 
of the person who is the subject of 
the inquiry,) at any time more than 
tico years before the inquiry, shall 
bo receivable in proof of insanity. 
And the rule is the same, where 
the inquiry takes place before a 
master without a jury. (Ibid.) 

{h) As to such jury and as to 
the trial of the issue, see 8 & 9 
Viet. c. 100; 16 & 17 Viet. c. 70, 
s. 46 ; 25 &: 26 Viet. c. 86, s. 4. 
As to a new trial, or a fresh in- 
quiry, see sect. 7 of the Act last 
cited. 
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before the taking of the evidence, and also at the close 
of the proceedings, before they consult as to their ver- 
dict (c). And such examination may be either in open 
court or in private, as the judge trying the issue shall 
direct {d). If by the verdict the party be found non conijm^ 
the care of his person, with a suitable allowance for his 
maintenance (e) in some private or public asylum (where 
an asylum is requisite) is usually committed to some 
friend, who is then called his committee (/). [In order 
to prevent sinister practices, the next heir is seldom 
permitted to be this committee, because it is his interest 
that the party should die. But it hath been said that 
there lies not the same objection against his next of kin, 
provided he be not also heir; for it is his interest to 
preserve the lunatic’s life, in order to increase the personal 
estate by savings which he or his family may hereafter be 
entitled to en j oy (//) . And the heir is generally made the 
manager or committee of the estate, it being clearly his 
interest by good management to keep it in condition ; but 
he is accountable to the court, and to the non compos him- 
self, if he recovers ; or otherwise to his administrators (4).] 


(f) 25 &26 Viet. c. 8C, 8. 6. 

(rl) Ibid. 

(^) Sue In re French, Law Hep., 
3 Ch. App. 317. 

(/) See IG & 17 Viet. c. 70, s. 63. 
It may be remarked, that with re- 
gard to persons of unsound mind 
the civil law agrees with ours, in 
assigning them curators to manage 
their persons and estates : though, 
in one respect, the Homan law goes 
much beyond the English ; for if a 
man by notorious prodigality was 
in danger of wasting his estate, he, 
too, was committed to the care of 
a curator. (Ff. 27, 10, 1.) But 
with us, when a man on an inquest 
of idiocy hath been returned an 
unthrifty and not an idiot, no fur- 

r 


thor proceedings have boon had. 
(Bro. Abr. tit. Idiot, 4 ; 1 Bl. Com, 
p. 30G.) 

{g) 2 r. Wms. 038. It may bo 
remarked here, tliat in a modem 
case a portion of th(i lunatic’s es- 
tate was directed to bo applied to- 
wards tlie maintenance of some of 
the next of kin who were in needy 
oircumstanoes. (In re Frost, Law 
Hep., 6 Ch. App. GOO; and see also 
In re Weld, 46 L. T., N. S. 307; 
In re Evans, Law Hep., 21 Ch. D, 
297 ; In ro Weare, ib. 615.) 

{/#) Sec 16 & 17 Viet. c. 70, ss. 62, 
64. The committee is, by a variety 
of enactments, empowered in many 
cases to represent or act for tho 
lunatic (vide sup. vol. i. p. 470). 

1 , 2 
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Moreover, by the Lunacy Acts of the present reign above 
mentioned, it is provided, that every person found by in- 
quisition to be lunatic shall be personally visited, seen, 
and reported upon, by ofi&cial visitors^ four times at the 
least in every year, and at such other times as the lord 
chancellor may direct (i) . 

Our statute law contains, also, a variety of other pro- 
visions for the protection and management of persons 
labouring imder this deplorable calamity, — but they are 
not of a nature to be conveniently stated in this place, and 
shall be reserved therefore for a subsequent division of the 
work {k). 

10. [The sovereign is likewise the fountain of honour, 
of office, and of privilege; and this in a different sense 
from that wherein he is styled the fountain of justice : for 
here he is really the parent of them. It is impossible that 
government can be maintained without a due subordina- 
tion of rank ; in order that the people may know and dis- 
tinguish such as are set over them, so as to yield them 
their due respect and obedience ; and also that the officers 
themselves, being encouraged by emulation and the hopes 
of superiority, may the better discharge their fimctions. 
And as the law supposes that no one can be so good a 
judge of their several merits and services, as the sovereign 
himself who employs them, it has, therefore, intrusted to 
him the sole power of conferring dignities and honours, in 
confidence that he will bestow them upon none but such as 
deserve them. Hence all degrees of nobility, of knight- 
hood, and other titles, are received by immediate grant 
from the crown ; either expressed in writing, by writs or 
letters-patent, as in the creation of peers and baronets ; or 
by corporeal investiture, as in the creation of a simple 
knight.] And the law of England prohibits all subjects 

As to charging the lunatic’s pro- 107 ; 25 & 26 Viet. c. 86, ss. 19 — 
perty f or his benefit, see 26 & 26 22; 45 & 46 Viet. c. 82. See also 
Viet. c. 86, s. 16. 8 & 9 Viet. c. 100, s. 112, 

(i) 16 S: 17 Viet, c, 70, ss. 2, 106, (A) Vide post, bk. iv. 
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of the realm from accepting any title or decoration from a 
foreign prince, unless with the consent of their own sove- 
reign (/). 

[From the same principle also arises the prerogative of 
erecting and disposing of offices; for honours and offices 
held under the crown, are in their nature convertible and 
synonymous. All such offices carry in the eye of the law an 
honour along with them ; hocauso they imply a superiority 
of parts and abilities, being supposed to bo always filled 
with those that are most able to execute them. And, on 
the other hand, all honours, in tlieir original, had duties 
or offices annexed to them : an earl, comex, was the con- 
servator or governor of a county ; and a knight, miles, 
was bound to attend the king in his wars. For the same 
reason, therefore, that honours are in the disposal of the 
sovereign, public offices ought to bo so likewise ; and ns ho 
may create new titles, so may he create new offices. But 
with this restriction, — that he cannot create now offices 
with new fees annexed to them, nor annex now fees to old 
offices {m) : for this would be a tax upon the subject, 
which cannot bo imposed but by Act of parliament [n). 
Wherofore, in the thirteenth year of Henry tlio fourtli, a 
new office being created by the king’s letters patent for 
measuring cloths, with a new fee for the same, the letters 
patent were, on account of the new foe, revoked by parlia- 
ment and declared void. 

Upon the same or the like reason, the sovereign has 
also the prerogative of conferring privileges upon private 
persons ; such as granting place or precedence to any of 
his subjects, as shall seem good to his royal wisdom («).] 
lie cannot, however, on the creation of a peer, give him 
precedence before others of the same rank, the power of 
the crown being in that respect restrained by 31 lien. 
YIII. c. 10, which settles the place and precedence of all 

(0 Jac. Diet, in tit. “ Peers.” («) 2 Inst. 633. 

(m) Com. Dig. Praerog. D. 3. (o) 4 Inst. 361. 
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the nohility and great officers of state {p). The sovereign 
may also erect corporations^ •whereby a number of private 
persons are united and knit together, and enjoy many 
liberties, powers and immunities in their politic, of which 
they were utterly incapable in their natural, capacity {q). 

In connection ■with this branch of the prerogative it may 
also be mentioned, that by the Civil List Act passed at the 
queen’s accession, (1 & 2 Viet. c. 2,) her majesty was em- 
powered to grant pensions to the amount of 1,200^. per 
annum, chargeable on her civil list revenues : which pen- 
sions are intended to make provision for the support of 
persons who have just claims on the royal beneficence ; or 
who by their services or discoveries have merited the gra- 
titude, while they need the aid, of their country. 

11. [Another light in which the laws of England con- 
sider the sovereign, with regard to domestic concerns, is as 
the arbiter of commerce. 

The royal prerogative, so far as it relates to this subject, 
will fall principally under the following articles : 

First, the establishment of public marts, or places of 
buying and selling; such as markets and fairs, with the 
tolls thereunto belonging (r) . These can only be set up 
by virtue of the royal grant, or by long and immeihorial 
usage and prescription, which supposes such a grant to 
have been originally made (s). The limitations of these 
public resorts to such time and such plaee as may be most 
convenient for the neighbourhood, forms a part of eco- 
nomics, or domestic polity ; which considering the kingdom 
as a largo family, and the sovereign as the master of it, he 
clearly has a right to dispose and order as he pleases. 

(j») Sec Hovenden’s Blackstono, (r) Vide sup. vol. i. p. 666. 
vol. i. p. 272, where the 4th art. of (.v) 2 Inst. 220 ; vide sup. vol. i. 
the Act of Union with Ireland is p. 689. As to what is implied by 
also cited. the grant of a market, see Mayor 

(</) 1 Bl. Com. p. 272. As to of Penryn r.Best, LawRep., 3Ex. 
corporations, vide sup. vol. i. p. 358 ; D. 292 ; and Scriven on Copyholds, 
and post, bk. iv. 6th ed., by Brown, pp, 238 — 240. 
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[Secondly, the regulation of iccights and measures. 
These, for the advantage of the public, ought to be uni- 
versally the same throughout .the kingdom ; being the 
general criterions which reduce all things to the same or 
an equivalent value. But as weight and measure are 
things in their nature arbitrary and uncertain, it is there- 
fore expedient that they be reduced to some fixed rule or 
standard ; which standard it is impossible to fix by any 
written law or oral proclamation ; for no man can, by 
words only, give another an adequate idea of a foot-rule, 
or a pound-weight. It is therefore necessary to have 
recourse to some visible, palpable, material standard ; by 
forming a comparison with which, all weights and mea- 
sures may be reduced to one uniform size : and tlie pre- 
rogative of fixing this standard, our antient law vested in 
the crown, as in Normandy it belonged to the duke (f). 
This standard was originally kept at Winchester; and wo 
find in the laws of King Edgar, near a century before the 
Conquest, an injunction that the one measure, 'svhich was 
kept at Winchester, should be observed througliout the 
realm (a). Most nations have regulated the standard of 
measures of lengtli, by comparison with the parts of the 
human body : as the palm, the hand, the span, the foot, 
the cubit, the ell, the pace and the fathom (r) . But as 
these are of different dimensions in men of different pro- 
portions, our antient liistorians inform us, that a new 
standard of longitudinal measure was ascertained by King 
Henry the first ; who commanded that the tihia, or antient 
ell, wliich answers to the modern yard, should be made of 
the exact length of his own arm (//). And, one standard 
of measures of length being gained, all others are easily 

(^) Gr. Coustnm. c. IG. from a Saxon word) in the ppaco to 

(w) Cap. 8. which a man can extend with both 

(.r) A cubit (culitus) is the dis- armn. (JohnBon’H Diet.) 
tance from the elbow to tho cx- (y) Will. Malmsb. in Vita Hen. 
tremity of tho middle finger, i. e., I.; Spelm. Hen. I. apud Wilkina, 

tho fourth part of a wcll-propor- 299. 
tioned man, A fathom (derived 
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[derived from thence ; those of greater length by multiply- 
ing, those of less by subdividing, that original standard. 
Thus, by the statute called compositio ulnarum et perti- 
eamniy five yards and a half make a perch ; and the yard 
is subdivided into three feet, and each foot into twelve 
inches ; which inches will be each of the length of three 
grains of barley. Superficial measures are derived by 
squaring those of length; and measures of capacity by 
cubing them. The standard of weights was originally 
taken from corns of wheat, whence the lowest denomina- 
tion of weights we have is still called a grain ; thirty-two 
of which are directed, by the statute called compositio men- 
suramm, to compose a pennyweight, whereof twenty make 
an ounce, twelve ounces a pound, and so upwards. And 
upon these principles the first standards were made ; which, 
being orginally so fixed by the crown, their subsequent 
regulations have been generally made by the king in par- 
liament. Thus, txnder King Richard the first, in his par- 
liament holden at Westminster, A.n. 1197, it was ordained 
that there should be only one weight and one measure 
throughout the kingdom; and that the custody of the 
assize, or standard of weights and measures, should be 
committed to certain persons in every city and borough (s) : 
from whence the antient office of the king’s aulnager seems 
to have been derived ; whose duty it was, for a certain fee, 
to measure all cloths made for sale, till the office was 
abolished by the statute 11 & 12 Will. III. c. 20. In 
King John’s time, this ordinance of King Richard was 
frequently dispensed with for money ; which occasioned a 
provision to be made for enforcing it, in the great charters 
of King John and his son(ff). These original standards 
were called poHtfow rcgis (&), and momirm domini regis (c) ; 
and were directed by a variety of subsequent statutes to bo 
kept in the exchequer, and all weights and measures to be 

(s) Hoved. Matth. Paris. (i) Plac. 35Edw. 1, apudCowcl’s 

(a) 9 Hen, 3, c. 25. Interpr. tit. Pondm regis, 

(r) Piet, 2, 12. 
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[made conformable thereto. But Sir Edward Coke observes, 
that though this had so often by authority of parliament 
been enacted, yet it could never be effected ; so forcible 
is custom with the multitude (f?).] In our own times, 
however, new parliamentary enactments havo from time 
to time been devised on this subject, and other w'cights 
and measures substituted for those which antiontly 
obtained. And by the Weights and Measures Act, 1878, 
(41 & 42 Viet. c. 49,) a fresh effort has been recently made 
to promote the desirable ob j ects of simplicity and uniformity 
in this important matter. Accordingly, this statute repeals 
almost the whole of the enactments previously in force on 
the subject, and proceeds to establish in their place a 
scries of provisions, amongst which the following seem to 
be the most material to be hero noticed (c). 

After a general enactment that the same weights and 
measures shall be used throughout the United Kingdom (/), 
the Act proceeds to provide that the standards of measure 
and tceight described in the schedules thereof shall continue 
to be the imperial standards for determining the length 
of a yard, and the weight of a pound {g) ; and it proceeds 


(rf) 2 Inst. 4 ] . 

(^’) The repealed statutes include 
the following: 5 Geo. 4, c. 71 
(with the exception of K('c>t. 25, 
which refers only to liquors im- 
ported into the city of London) ; 
6 Geo. 4, c. 12; 5 & G Will. 4, 
c. 63 ; 18 & 19 Viet. c. 72 ; 22 & 23 
Viet. c. 56 ; 24 & 25 Viet. c. 75, 
s. 6 ; 27 & 28 Viet. c. 117, and 
29 & 30 Viet. c. 82. The follow- 
ing arc some of the cases which 
arose on the construction of one or 
other of the above Acts ; Wash- 
ington v. Young, 5 Exch. 403 ; 
Thornes Stephenson, 2 Ell. & Bl. 
108 ; Queen v. Jarvis, 3 Ell. & Bl. 
G40 ; Rossiter v. Cahlmann, 8 
Exch. 361 ; L. & N. W. Rail. Co. 
V, Richards, 2 B. & Smith, 326 ; 


Carr r. Stringer, Law Rep., 3 Q. 
B. 433. 

(/) 41 & 42 Viet. c. 49, s. 3. 
By one of the previous statutes 
(5 & 6 Will. 4, c. 63) an attempt 
had b(‘en made in the same direc- 
tion by abolishing the use of the 
“Winchester bushel,” as well as 
of all other “local and customary 
measures.” 

[(/) The imperial standard yai’d 
is a solid square bar of bronze or 
gun metal ; and the standard for 
determining the weight of a pound 
is of platinum in the form of a 
(ylinder with a groove or channel 
round it for the insertion of the 
points of the ivory fork by which 
it is to bo lifted. (First Sched. 
pt. 6.) 
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tcplay down careful regulations by wbiob these standards 
shall be made subservient to the object of correctly ascer- 
taining the length of the yard (which shall be the only 
unit or standard measure of extension from which all 
others shall be ascertained), and the weight of the pound 
which shall be the only unit or standard measure of weight 
from which all other weights, and all measures having 
reference to weight, shall be ascertained. And with re- 
gard to the unit or standard measure of capacity from 
which all other measures, as well for liquids as for dry 
goods, shall be ascertained, — it shall be the gallon contain- 
ing ten imperial standard pounds weight of distilled water 
in such manner as described in the Act (//). 

Every contract having reference to weight or measure is 
to bo deemed to bo made according to the imperiai weights 
or measures ascertained by the Act, and if otherwise made 
is to bo void (/) ; and the use of local or customary measures 
and of the heaped measure (in common use on the sale of 
a variety of things previously to the Act), is again ex- 
pressly prohibited and the seller made liable to a penalty. 
The Act further contains a regulation (as in the earlier 
statutes) that all articles sold by weight shall be sold by 
avoirditpois weight, — except gold, silver, platina, diamonds 
or other precious stones, which may bo sold by troy 
weight (/i) ; and drugs, which, (when sold by retail,) may 
bo sold by ajyothccaries^ weight {1) : and further, that it 
shall be penal for any person to sell by any denomination 
of weight or measure, other than one of the imperial 
weights or measures or some multiple or part thereof (?«). 

41 & 42 Viet. c. 49, s, 15. special regulations are made as to 
As to the verification of local the measures to be used in the sale 
standards, and tho official ins^ec- of gas, 

tion from time to time of the (A) 41 & 42 Viet. c. 49, s. 20. 
weights and measures which arc (/) Ibid. 

in use, see scots. 37, 40 — 49. {m) Sect. 19. As to the law 

(t) Sect. 19. By 22 & 23 Viet. prior to this enactment, see Hughes 
c. 66 (amended by 23 & 24 Viet. r. Humphreys, 3 Ell. & Bl, 954 ; 
c. 146, and 24 & 25 Viet. c. 79), Jones r. Giles, 10 Exch. 119. 



CHAP. VI. — OF THE ROYAL PREROGATIVE. 


523 


And it being considered expedient, for the promotion and 
extension of our internal as well as our foreign trade and 
for the advancement of science, to legalize (without making 
compulsory) the use of the metric system of weights and 
measures, the Act contains a provision on this subject 
and sets forth a table containing the equivalents of 
imperial weights and measures expressed in terms of tho 
metric system, and the Act declares that such table may 
be lawfully used for computing and expressing in weights 
and measures, weights and measures of the metric sys- 
tem («). In conclusion, we may observe that the custody 
of tho standards and the general carrying out of the whole 
system is now entrusted to the Board of Trade, and not 
(as at one time) to the Exchequer and the Treasury (o). 

[Thirdly, as money is tho medium of commerce, it is 
tho sovereign’s prerogative, as tho arbiter of domestic com- 
merce, to give it authority or make it current. Money is 
the representative or sign of value between buyer and 
seller, or debtor and creditor. And metals are well cal- 
culated for this sign, because they are durable and are 
capable of many subdivisions; and a j)recious metal is 
especially calculated for this pur2)oso, because it is the 
scarcest and most portable.] 

In all civilized countries, therefore, it is tho metals 
which are used for money {p), and for this purpose they 
are first coined, or fabricated into certain pieces by public 
authority ; it being also declared, by such authority, at 
what value in relation to other known pieces or quantities 
of metal they are to be taken. How far, as so coined and 
after its issue, a piece of metal always retains the same 
value in relation to commodities is a point that deserves 

(«) 41 & 42 Viet. c. 49, h. 18. these notes arc convertible at the 

(«) Sect. 33. pleasure of the holder into coin, 

(p) The circulating medium in the circulating medium is in cffe<jt, 
t.bi'n country consists, not only of though not in a literal sense, ex- 
coin, but of paper, that is, of notes clusively metallic, 
of the Bank of England; but as 
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consideration. [Above a thousand millions of bullion 
are calculated to have been imported into Europe from 
America within less than three centuries ; and the quan- 
tity is daily increasing (q). The consequence is, that 
more money must be given now for any commodity, of 
which the quantity has not increased in the same pro- 
portion, than was given an hundred years ago. And if 
any accident were to diminish the quantity of gold and 
silver, their value would proportionably rise. A horse, 
that was formerly worth ten pounds, is now perhaps worth 
twenty ; and by any failure of current specie, the price 
might be reduced to what it was. Yet is the horse, in 
reality, neither dearer nor cheaper at one time than 
another : for, if the metal which constitutes the coin was 
formerly twice as scarce as at present, the commodity was 
then as dear at half the price as now it is at the whole.] 
It must bo confessed, however, that a rise of this kind in 
the price of commodities, tends to the injury of all those 
whose income expressed in money remains the same. 
For if a horse that could formerly have been purchased 
at ten pounds cannot now be purchased for less than 
twenty, in consequence only of such augmentation in the 
quantity of gold throughout the realm, as has reduced 
the value of the sovereign by one-half, — it follows that a 
person whose income in pounds sterling is only the same 
now as it was then, will find the purchase of the horse 
twice as expensive and difficult as he would have done at 
the earlier period. 

The value of money when coined becomes known on 
inspection ; and as, when not so authenticated, it cannot 
be easily ascertained, it is the rule of the common law 
that there can be no kgal tender (or in other words, that 
no tender ‘of payment of any debt is valid and sufficient), 

{q) iBl.Com.p, 276. Themodem stone (made more than a century 
discoveryofrogions abounding with ago) particularly appKcable to the 
gold in California and Australia, present times, 
makes this statement of Black-^ 
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unless made in the common coin of the realm (>•). This 
rule, however, is qualified by the statute law ; for by 3 & 4 
Will. IV. c. 98, 8. 6, a tender may be made in Bank of 
England notes, payable to bearer on demand, for all sums 
above 5/., — so long as the Bank continues to pay on de- 
mand in legal coin. 

[With respect to coinage in general, there are three 
things to be considered ; the materials, the impression, 
and the denomination. 

With regard to the materials, it was laid down by Sir 
Edward Coke that the money of England must either be 
of gold or silver (s) ; and, indeed, none other was ever 
issued by the royal authority till 1672, when copper 
farthings and halfpence were coined by King Charles the 
second, and ordered by proclamation to be current in all 
payments under the value of sixpence, and not otherwise.] 
And recently, instead of pure copi^er, coins composed of 
irofize or other mixed metal have been authorized to be 
issued as current coin of the realm. Payment in silver or 
in copper (bronze) coin is only a legal tender, up to a 
certain amount ; it being provided by 33 & 34 Viet. c. 10, 
B. 4, that gold coin shall be the only legal tender, except 
as regard sums not exceeding forty shillings, which may 
be tendered in silver coin ; or not exceeding the sum of 
one shilling, which may be tendered in bronze coins (i). 

[As to the impression, the stamping of money is the 
unquestionable prerogative of the crown; for, though 
divers bishops and monasteries had formerly the privilege 
of coining money, yet, as Sir Matthew Hale observes, 
this was usually done by special grant from the king, or 
by prescription, which supposes one (?f) ; and therefore was 

(r) Wade’s case, 5 Rep, 114. and a legal tender. 

By 33 & 34 Viet. c. 10, b. 11, her (a) 2 Inst. 577. 

Majesty may direct the establish- (() By this statute a previous 

ment of a branch of the Mint in Act in relation to the issue of 
my British possession, and deter- bronze coins (viz., 22 & 23 Viet, 
mine the extent to which coins c. 30) is repealed, 
issued therefrom are to bo current (w) 1 Hist, P. C, 191. 
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[derived from, and not in derogation of, the royal prero- 
gative. Moreover, they had only the profit of the coinage 
and not the power of instituting either the impression or 
denomination : hut had usually the stamp sent them from 
the exchequer. 

The denomination, or the value for which the coin is to 
pass current, is likewise in the breast of the sovereign ; 
and, if any unusual pieces are coined, that value must be 
ascertained by proclamation. In order to fix the value, 
the weight and the fineness of the metal are to be taken 
into consideration together. When a given weight of 
gold or silver is of a given fineness, it is then of the true 
standard, and called estcrling or sterling metal {v) ; a name 
for which there are various reasons given, but none of 
them entirely satisfactory (.r). And of this sterling or 
estcrling metal all the gold and silver coin of the king- 
dom must be made, by the statute 25 Edw. III. c. 13 (y). 

(/’) See 33 & 34 Viet. c. 10, ss. 3, their appendages; the earliest tra- 
IG, 17 . This standard of gold and dors in modern Europe, 
silver has frequently varied, but is {y) The ascertaining whether coiu 
now thus settled in accordance with is of the proper standard is called 
what was provided by 50 Geo. 3, pixlng it ; and there are occasions 
c. C8. The j)ound troy of gold, con- on which resort is had, for this 
sisting of twenty-two carats fine, purpose, to an antient mode of in- 
and two of alloy, is divided into quisition called the trial of the pyXy 
46-,”o’u sovcreigtis, or into4G/.145.Cr7. before a jury of members of the 
And the pound troy of silver, con- Goldsmiths’ Company. (See 33 & 
sisting of eleven ounces and two 34 Viet. c. 10, s. 17.) Forinforma- 
ponnyweights pure, and eighteen lion on this subject, see Archmo- 
ponny weights alloy, is divided into logia, vol. xvi. ; lludding’s Annals 
sixty-six shillings. (See 33 & 34 of the Coinage. The constitution 
Viet. c. 10, 1st ached.) of the Mint was remodelled in the 

(.?') See Spolm. Gloss. 203; and year 1815, and again in 1870, when 
Dufresne, III. 165. The most the Chancellor of the Exchequer for 
plausible opinion seems to be that the time being was made the Mas* 
adopted by those two etymolo- ter of the Mint ; the custody of the 
gists, viz. that the name was de- standard weights committed to the 
riYeifvomthoHsterUnyiyOv'EsLateT* Board of Trade; and the general 
lings; as those Saxons were an- superintendence of the Mint en- 
tiently called, -who inhabited that trusted to the Treasury. (33 & 34 
district of Germany, afterwards Viet. c. 10, ss. 13, 14, 16, 17.) 
occupied by the Hanse Towns and 
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[So that the royal prerogative seemeth not to extend to 
the debasing or enhancing the value of the coin, below or 
above the sterling value (s) : though Sir Matthew Hale 
appears to be of another opinion («). The sovereign may 
also, by his proclamation, legitimate foreign coin, and 
make it current here (i) ; declaring at what value it shall 
be taken in payment, by comparison with the standard of 
our own coin (c) ; and may, moreover, at any time decry (or 
cry down) any coin of the kingdom, and make it no longer 
current (cl). But though the regulation of the coinage 
thus forms part of the prerogative of the crown, yet it is a 
subject over which parliament also exercises a control; and 
since the llevolutiou it is under the authority of parlia- 
ment that the coinage has been in fact principally regu- 
lated (e). 

12. The sovereign is, also, considered by the laws of 
England as the head and supreme governor of the Esta- 
blished Church. 

To enter into the reasons upon which this prerogative 
is founded, is matter rather of divinity than of law. It 
will be sufficient therefore to observe that, by statute 
2G Hen. VIII. c. 1, — reciting that the king’s majesty 
justly and rightfully is and ought to bo the supremo head 
of the Church of England, and so had been recognized by 
the clergy of this kingdom in their convocation, — it is 
enacted, that the king shall be reputed the only supreme 
head, on earth, of the Church of England ; and sliould 
have annexed to the imperial crown of this realm, as well 
the title and style thereof, as all jurisdictions, authorities 
and commodities to the said dignity of the supreme head 

(;:) 2 Inst. 577. coin, vide post, l>k. vi. Wo may 

(a) 1 Hale, P. C. 194. mention here, the statutes of 7 & 8 

(b) See 33 & 34 Viet. c. 10, s. 11. Viet. c. 22; 17 & 18 Viet. c. 90 ; and 

(c) See 1 Hale, P. C. 197. 18 & 19 Viet. c. GO, as to the 

) Ibid. u'ares, and the assay %ng 

(^) As to offences relating to the of gold and silver wares. 
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[of the Churcli appertaining. And another statute to the 
same purport was made, 1 Eliz. c. 1. 

In virtue of this authority the sovereign convenes, pro- 
rogues, restrains, regulates, and dissolves all ecclesiastical 
synods, or convocations. This is an inherent and antient 
prerogative of the crown; as appears by the statute 
8 Hen. YI. c. 1, and the many authors, both lawyers and 
historians, vouched by Sir Edward Coke (/). It is to 
be observed, that a convocation in England differs con- 
siderably in its constitution from the synods of other 
Christian kingdoms ; these consisting wholly of bishops {g ) . 
Whereas with us, the convocations (of which there are 
two, one for the province of Canterbury, the other for that 
of York), are more in the nature of a parliament, — all the 
boneflcod clergy having representatives therein, who share 
with the bishops and other dignitaries such rights as the 
convocations possess. This constitution is said to be owing 
to the policy of Edward the first; who at one and the 
same time let into these assemblies the inferior clergy and 
also introduced a method of taxing ecclesiastical benefices 
by consent of convocation (/<).] 

All deans and archdeacons are members of the convo- 
cation of their province ; each chapter sends one proctor 
or representative; and the beneficed parochial clergy in 
each diocese in Canterbury, two proctors : but on account 
of the small number of dioceses in the province of York, 
the beneficed clergy in each archdeaconry of that province 
elect two proctors. There are two distinct houses of either 
convocation, of which the archbishop and bishops form the 
upper house, and the lower house consists of deans, arch- 
deacons, the proctors for the chapters, and the proctors for 
the parochial clergy (/). The convocations, however, can 

(/) 4 Inst. 322, 323. It may bo Ph. & M, c. 8, s. 4, and the repeal 
observed hero, that in the Revised confirmed by 1 Eliz, c, 1, s, 4. 
Statutes, recently published by au- (y) 1 Bl. Com. p. 279. 

thority, the 8 Hen. 6, c. 1, appears [h) Gilb. Hist, of Exch, c. 4. 

as one still in force ; but the 26 (i) The note by Christian to 1 

Hen, 8, c. 1, W'as repealed by 1 & 2 Bl. Com. p. 280, appears to be in- 
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make no canons, or even confer for that purpose, without 
licence from the sovereign ; nor can they make any repug- 
nant to the common or statute law ; and none of their 
canons (as observed in a former place) bind the laity unless 
they pass both houses of parliament (k ) . And though till 
the 15 Car. II. c. 10, the beneficed clergy continued to 
tax themselves in convocation, they have not done so since ; 
it being now judged more advantageous to include them 
in the money bills passed by tlie commons, and to allow 
them on the other hand to vote for members of parliament 
— a privilege that did not formerly belong to them. Under 
these circumstances the convocations, though still regularly 
summoned and assembled together on such summons, have 
long ceased in fact to exercise any legislative power (/). 
This is subject, however, to a solitary and recent exception ; 
for, on the 2Gth Febraary, 1861, they proceeded, under the 
royal licence, to the exercise of such power in a jiarticular 
instance, viz., as to the repeal of the 29th of the Canons of 
1603 (referring to the proper sponsors for infants who are 
baptized) , and the substitution of a now canon convenient 
for the service of AlmigJity God, and the better government 
of His Church ; it being at the same time provided in the 
royal licence, that such substituted canon should be of no 
force or effect until, by letters patent under the great seal, 
it should be confirmed (m). 


accurate in stating that the convo- 
cation of York consists only of one 
house. In that province, however, 
the two houses have not always sat 
separately. As to non-residentiary 
prebendaries not being able to vote 
at an election of a proctor, see 
Randolph v. Milman, Law Rep., 
4 C.P. 107. 

(«:) As to the canons of convoca- 
tion passed in 1G03, vide sup. vol. i. 
p. 44, and the case of Middleton v, 
Croft, Str. 105G, there cited. 

(/) To the long suspension of the 
Ugislatwe power of convocation, ia 
VOL. 11. 


to be added the suspension down to 
nearly the same period of their dU» 
canmom^ These circumstances arc 
attributable to the violent wrang- 
lings into which the assembly had 
been frequently led ; and the con- 
sequent introduction in the rcig^n 
of Geo. I. of a practice by which 
government arrested its proceed- 
ings, as a matter of course, by a 
sudden prorogation immediately 
after it assembled. Of late years, 
however, this practice has not been 
followed. 

(m) As to convocations, see 4 

M M 
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[From this prerogative also, of being the head of the 
Church, arises the king’s right of nomination to vacant 
bishoprics, and certain other ecclesiastical preferments; 
which will more properly be considered when we come 
to treat of the Church («). It will be sufficient at present 
to observe, that this right now rests upon the statute 
25 Hen. YIII. c. 20.] 

As head of the Church, the sovereign is likewise the 
dernier remort in all ecclesiastical causes. This appeal 
is heard before the Judicial Committee of the Privy 
Council (o) . 

Inst. 322 ; Gilb. Excli. c. 4 ; Bum’s (o) See 3 & 4 Will. 4, c. 41, s. 36 ; 
Ecd. Law, Convoc. ; Com. Dig. 6 & 7 Viet, c, 38, s. 11 ; 7 & 8 
Oonvoc. ; Hallam’s Oonstit. Hist. Viet. c. 69, b. 9 ; Gorham v. Bishop 
voL 3, pji. 23G, 324 (3rd edit.). of Exeter, 16 Q. B. 62, As to 
(w) Vide post, bk, iv. pt. n. c. i. the Judicial Committee, vide sup. 

p, 464. 
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CHAPTER VII. 

OF THE ROYAL REVENUE. 


[Having, in the preceding chapter, considered at large 
those branches of the sovereign’s prerogative, which con- 
tribute to the royal dignity, and constitute the executive 
power of the government, we proceed now to examine, in 
the third place, his fiscal prerogatives ; that is to say, such 
as regard his revenue, which the British constitution hath 
vested in the royal person, in order to support his dignity 
and maintain his power; being a portion which each 
subject contributes of his property, in order to secure the 
remainder (a).] 

The royal revenue, formerly under the control of the 
lord treasurer, is now under that of the lords commis- 
sioners of the treasury ( h ) ; who, in modern times, have 
been appointed in substitution for that high and important 
officer: but it has always been more immediately under 
the management of the Exchequer (c ) , which is an esta- 
blishment of very remote antiquity (d ) — consisting of two 
divisions — the first being the office of the receipt of the 
exchequer, for collection of the royal revenue ; the second 
being a division of the High Court of Justice («). The 
former (to which we here exclusively refer) received a new 
constitution under a modern act of parliament, 4 & 5 
Will. IV. c. 15, and more recently stiU by 29 & 30 Viet. 

(«) Vide 8up. p. 478. Court of Exch. 

(A) 4 Inst. 103. (tf) As to this Division of the 

(c) 2 Inst. 197. High Court, further information 

(rf ) Madox, Hist.of Exch. ; Gilb. will be found post, bk. v. 

M M 2 
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0. 39 ; whioli last statute consolidates the exchequer and 
audit departments, and places them under a “ comptroller 
and auditor-general,” and an assistant, all appointed by the 
crown and holding their offices during good behaviour (/). 
And by these Acts the commissioners of customs, of inland 
revenue, the postmaster-general, and other persons ac- 
counting to the crown, are directed to make their pay- 
ments at the Bank of England, into an account to he there 
opened to the credit of the royal exchequer ; and regulations 
are also made as to the manner of placing sums to the 
credit of that account, making payments thereout, and 
auditing the same (</). 

[The revenue of the crown is either ordinary or extra- 
ordinary. The ordinary revenue is such as has either 
subsisted time out of mind in the crown ; or else has been 
granted by parliament, by way of purchase or exchange 
for such of the sovereign’s hereditary revenues as were 
found inconvenient to the subject. 

When it is said that it has subsisted time out of mind, 
it is not to be understood that the crown is at present in 
the actual possession of the whole of this revenue. Much 
(nay, the greatest part) of it is at this day in the hands of 
subjects, to whom it has been granted out from time to 
time by the kings of England; which has rendered the 
crown in some measure dependent on the people, for its 
ordinary support and subsistence. So that it is necessaiy 
to recount as part of the royal revenue, what lords of 
manors and other subjects frequently look upon to be their 
own absolute inherent rights ; because they are and have 
been vested in them and their ancestors for ages, though 
in reality originally derived from the grants of our antient 
princes. We will now consider the different heads of this 
ordinary revenue. 

(/) By 29 & 30 Viet* c. 39j service out of the “ Treasury Cliest 
B. 5, the former “ Commissioners I'uud,” see 40 & 41 Viet. c. 45. 

of Audit” are abolished. As to ijf) 29 & 30 Viet. c. 39, s. 10. 
temporary advances for the public 
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[I. The first of these which shall be taken notice of, is 
of an ecclesiastical kind, viz. the custody of the temporali- 
ties of bishops ; by which are meant all the lay revenues, 
lands and tenements, (in which is included his barony,) 
which belong to an archbishop’s or bishop’s see. And 
these, upon the vacancy of the bishopric, are immediately 
the right of the sovereign, as a consequence of his prero- 
gative in church matters ; whereby he is considered as the 
founder of all archbishoprics and bishoprics, and to whom 
during the vacancy they revert. And for the same reason, 
before the dissolution of abbeys, the crown had the custody 
of the temporalities of all such abbeys and priories as were 
of royal foundation, (but not of those founded by subjects,) 
on the death of the abbot or prior. Another reason may 
also be given why the policy of the law hath vested this 
custody in the sovereign : because, as the successor is not 
known, the lands and possessions of the see would be liable 
to spoil and devastation, if no one had a property therein. 
Therefore the law has given the sovereign, not the tempo- 
ralities themselves, but their custody, till such time as 
a successor is appointed, with power of taking all the 
intermediate profits, without any account to the successor ; 
and with the right of presenting, (which the crown very 
frequently exercises,) to such benefices and other prefer- 
ments as fall within the time of vacation. This revenue 
is of so high a nature, that it could not bo granted out to 
a subject, before, or even after, it accrued : but by tho 
statute 14 Edw. III. st. 4, c. 4 and 5, tho king might, 
after the vacancy, lease the temporalities to tho dean and 
chapter ; saving to himself all advowsons, escheats, and 
the hke (/<). Our antient kings, and particularly William 
Eufus, were not only remarkable for keeping the bishoprics 
a long time vacant (/), for the sake of enjoying tho tempo- 

(//) This Act is repealed by 26 & Elizabeth, who kept the see otEly 
27 Viet. c. 125. vacant nineteen years, in order to 

(i) An instance of this occurred retain the re venue,— Strype, vol.iv. 
as late as tho reign of Queen 351, 
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[ralities, tut also oommitted horrible waste of the -woods 
and other parts of the estate ; and, to crown all, would 
never, when the see was filled up, restore to the bishop his 
temporalities again, unless he purchased them at an ex- 
orbitant price. To remedy which. King Henry the first 
granted a charter at the beginning of his reign, promising 
neither to sell, nor let to farm, nor take anything from the 
domains of the Church, till the successor was installed (/c) . 
And it was made one of the articles of the great charter, 
that no waste should be oommitted in the temporalities of 
bishopries, neither should the custody of them be sold (/). 
The same is ordained by the statute of Westminster the 
first (m) : and the statute 14 Edw. III. st. 4, was still 
more explicit on this head (??). It was also a frequent 
abuse, that the king would, for trifling or no causes, seize 
the temporalities of bishops, even during their lives, into 
his own hands ; but this was guarded against by the statute 
1 Edw. III. st. 2, c. 2. 

This revenue, which was formerly very considerable, 
is now, by a customary indulgence, almost reduced to 
nothing: for, at present, as soon as the new bishop is 
consecrated and confirmed, ho usually receives the resti- 
tution of his temporalities quite entire and untouched 
from the crown; and at the same time does homage to 
his sovereign. And then, and no sooner, he has a fee 
simple in his bishopric, and may maintain an action for 
the profits (o) . 

. II. The next branch of the royal revenue is also of an 
ecclesiastical kind, and consists in the first fruits and 
tenths of all spiritual preferments in the kingdom ; both 
of which shall be considered together (p ) . 

These were originally a part of the papal usurpations 

(Aj Matth. Paris. (o) Co. Litt. 67, 341. 

(/) 9 Hen. 3, c. 6. ' (p) Biackstone notices (vol. i. p. 

(w) 3 Edw. 1, c. 21. 284), as two other branches of the 

(«) Vide sup. p. 533, n. (//), royal revenue, first, the right of the 
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[over the clergy of this kingdom ; first introduced hy Pan- 
dulph the pope’s legate, during the reigns of King John 
and Henry the third, in the see of Norwich ; and after- 
wards attempted to he made universal by the Popes 
Clement the fifth and J ohn the twenty-second, about the 
beginning of the fourteenth century. The first fruits, 
{primitice or annates^ were the first year’s whole profits 
of the spiritual preferment, according to a rate or valor 
made in the time of Pope Innocent the fourth, by Walter, 
Bishop of Norwich; and were afterwards advanced in 
value, in the time of Pojje Nicholas the fourth, under a 
taxation by the king’s precept; which valuation (called 
that of Pope Nicholas) was begun in 1288, and finished in 
1292, and is still preserved in the Exchequer ( p) . The 
tenths, or decimal^ were the tenth part of the annual profit 
of each living by the same valuation; which was also 
claimed by the holy see, under no better pretence than a 
strange misapplication of that precept of the Levitioal law, 
which directs, that the Levites “ should offer the tenth 
“ part of their tithes as a heave-offering to the Lord, and 
“give it to Aaron the high priest” (^'). But these pre- 
tensions of the pope met with a vigorous resistance from 
the English parliament ; and a variety of Acts were passed 
to prevent and restrain them, particularly the statute 


crown to a corody out of every 
bisliopric ; that in, the ri^ht to send 
one of the royal chaplains to be 
maintained by the bishop, or to 
have a pension allowed him till the 
bishop promotes him to a benefice 
(vide sup. vol. i. p. 052, n. (/)) ; 
secondly, the right of the crown 
to the tithes arising in extra^paro^- 
chial places : but the former ho 
apprehends to be fallen into total 
disuse ; and he doubts if either of 
them is properly to bo considered 
as a part of the royal revenue. 


{p) 3 Inst. 154 ; Report on Pub- 
lic Records ; Phillips on Evidence, 
vol. i. p. 384, Gth edit., whore it is 
also observed that this taxation of 
Pope Nicholas is an important 
document, because all the taxes, as 
well those paid to our kings as thf)se 
to tlie pope, were regulated by it, 
till the survey made in the twenty - 
sixth year of Henry the eighth ; 
and, also, because the statutes of 
colleges, which were founded Ixjfore 
the Refonnation, aro still inter- 
preted by this criterion. 

( 7 ) Numb, xviii, 2 G. 
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[6 Hen. IV. o. 1, which calls the payment of first-fruits 
a horrible mischief and damnable custom (r). But the 
popish clergy, blindly devoted to the will of a foreign 
master, still kept the papal claims on foot ; sometimes more 
secretly, sometimes more openly and avowedly : so that in 
the reign of Henry the eighth, it was computed, that in 
the compass of fifty years 800,000 ducats had been sent to 
Rome for first-fruits only. And, as tho clergy expressed 
this willingness to contribute so much of their income to 
the head of the Church, it was thought proper (when in 
the same reign the papal power was abolished, and the 
king was declared the head of the Church of England), to 
annex this revenue to the crown ; which was done by 
statute 26 Hen. YIII. c. 3. By this statute (confirmed 
by 1 Eliz. c. 4), it was enacted, that commissioners should 
be appointed in every diocese, to certify the value of every 
ecclesiastical benefice and preferment, and that according 
to this valuation the first-fruits and tenths should be 
collected and paid in future. This Valor Beueficiorum 
was accordingly made, and is that commonly called the 
Kitnfs Booh, by which the clergy are at present rated («). 

By the statutes last mentioned all vicarages under ten 
pounds a year, and all rectories under ten marks, are dis- 
ohai’god from the payment of first-fruits : and if, in such 
livings as continue chargeable with the payment, the in- 
cumbent lives but half a year, he shall pay only one quarter 
of his first-fruits ; if but one whole year, then lialf of them ; 
if a year and a half, three quarters; and if two years, then 
the whole ; and not otherwise. The archbishops and 
bishops have four years allowed for the payment, and shall 
pay one quarter every year, if they live so long upon the 
bishopric. But other dignitaries of the Church pay upon 
the same principle as rectors and vicars. likewise by 
the statute 27 Hen. VIII. c. 8, no tenths are to be paid 

(r) This Act is repealed by 26 & («) This valor will be found in 

27 Viet. c. 125. Ecton’s Thesaurus, 
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[for the first year, for then the first-fruits are due ; and hy 
other statutes of Queen Anne, in the fifth and sixth years 
of her reign, if a benefice be under fifty pounds per annum 
clear yearly value, it shall be discharged of the payment 
both of first-fruits and of tenths. 

Thus the richer clergy being, by the criminal bigotry 
of their popish predecessors, subjected at first to a foreign 
exaction, were afterwards, when that yoke was shaken off, 
liable to a like misapplication of their revenues, through 
the rapacious disposition of the then reigning monarch : 
till at length the piety of Queen Anno restored to the 
Chm’ch what had been thus indirectly taken from it. 
This she did, not by remitting the tenths and first-fruits 
entirely ; but, in a spirit of the truest equity, by applying 
these superfluities of the larger benefices to make up the 
deficiencies of the smaller. And to this end she granted 
her royal charter, which was confirmed by tlie statute 
2 & 3 Anne, c. 11, whereby all the revenue of first-fruits 
and tenths is vested in trustees for ever, to form a per- 
petual fund for the augmentation of poor livings. This is 
usually called Queen Anne'is Bounty, and it has been still 
further regulated by subsequent statutes (/) . 

III. The next branch of the ordinary revenue of the 
sovereign, (which, as well as the subsequent branches, is 
of a lay or temporal nature,) consists in the rents and 
profits of tlie demesne lands of the crown. These demesne 
lands, ien'(e doniiniculeH reyin, being either the sliare re- 
served to the crown at the original distribution of landed 
property, or such as came to it afterwards by forfeitures 
or other means, were antiently very largo and extensive ; 

(^) 2 & 3 Anne, c. 11, in some- ss. 72, 119; c. 107, 8. 10 ; 2 & 3 
times cited as 2 & 3 Anne, c, 20. As Viet, c. 49; 3 & 4 Viet. c. 20; 
to Queen Anne’s bounty, see also 1 c. 1 13, h. 76 ; 4 & 5 Viet. c. 39, s, 4 ; 
Geo. 1, st. 2, c. 10 ; 3 Geo. 1, c. 10 ; 6 & 7 Viet. c. 37 ; 17 & 18 Viet 

43 Geo. 3, c. 107 ; 45 Geo. 3, c. 84, c. 84 ; 23 & 24 Viet. c. 59, s. 7 ; 
8. 4 ; 1 & 2 Wm. 4, c. 45 ; 1 & 2 28 & 29 Viet. c. 69 ; 33 & 34 Viet. 

Viet. e. 20 ; c. 23, ss. 3, 4 ; c. 106, e, 89 ; 44 & 45 Viet. c. 25. 
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[comprising divers manors, honours, and lordships, the 
tenants of which had very peculiar privileges, as has been 
shown in a former book of these Commentaries, when we 
spoke of the tenure in antient demesne (n). At present 
they are contracted within a very narrow compass, having 
been almost entirely granted away to private subjects. 
This has occasioned the parliament frequently to inter- 
pose; and particularly, after King William the third 
had greatly impoverished the crown, an Act was passed, 
by the effect of which, and of subsequent statutes on the 
same subject, all grants or leases from the crown of any 
royal manors, messuages, lands, tenements, rents, tithes, 
woods or other hereditaments for any longer term than 
thirty-one years, are in general, and subject to certain 
exceptions, declared to be void (r). And no reversionary 
lease can be made, so as to exceed, together with the 
estate in being, the same term of thirty-one years : that 
is, where there is a subsisting lease, of which there are 
c. g. twenty years still to come, the crown cannot grant 
a future interest, to commence after the expiration of the 
former, for any longer term than eleven years. The 
tenant must also bo made liable to be punished for com- 
mitting waste ; and the usual rent must be reserved, or, 
where there has usually been no rent, one-third of the 
clear yearly value.] In modem times, the superinten- 
dence of the royal demesnes has been vested in the Com- 
missioners of Woods, Forests, and Land lie venues 

(w) Vido sup. vol. I. p. 224. an instance, 22 Viet. c. 0). 

(r) See 1 Anne, c. 1 ; 10 Anne, {ir) 14 & 15 Viet. c. 42, s. 1. By 
c. 28, s. 10; 39 & 40 Geo. 3, c. 88; this Act, the board of “Commis- 
4 Geo. 4, c. 18 ; 10 Geo. 4, c. 50 ; sioners of Woods, Forests, Land 
1 & 2 Viet. c. 95, 8. 4 ; 25 & 26 “ Eevenues, Works and Build- 

Vict. c. 37 ; 36. & 37 Viet. o. 61. “ inga,’’ was divided into a board 

In order to ofPoct any grant or ex- of ‘‘ Commissioners of Woods, 
change which would be otherwise “ Forests, and Land Revenues,’^ 
ineffectual by reason of those sta- and a board of “ Commissioners of 
tutes, recourse is occasionally had “ Works and Public Buildings.’^ 
to an Act of parliament authoriz- As to the powers of the former 
ing the particular transaction, (see board, see 15 & 16 Viet. c. 62, 
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To the same branch of the royal revenue properly belong 
also such rights and interests as the crown enjoys in the 
“ foreshore.” But by 29 & 30 Viet. c. 62, these have now 
been transferred to the Board of Trade in aid of the re- 
duction of the national debt, and compensation out of the 
consolidated fund is to be made to the croAra for any con- 
sequent diminution of its land revenue (y). But none of 
the provisions or restrictions above mentioned, extend to 
any of the private estates of the crown ; that is (in general) 
to such as have been or shall bo hereafter purchased or 
acquired by her Majesty by monies out of her jnivy purse, 
or with other monies not appropriated to any public ser- 
vice; or which have or shall come to her, her heirs or 
successors, by gift, devise or inheritanoe from any of her 
or their ancestors, or from any other person or persons not 
being kings or queens of this realm (c). 


IV. [Hither also might have been referred the advan- 


and 16 & 17 Viet. o. 66. To the 
latter board belong'H i)iter alia the 
management of the royal jiarks in 
and near London. (See 14 16 

Viet. c. 42, 8. 21 ; 35 & 36 Viet, 
c. 15, ‘*An Act for the Regulation 
“ of the Royal Parks and Oar- 
“ dens;” and the case of Bailey r, 
WilUanison, Law Rep., 8 Q. B. 
118.) See also as to “ Victoria 
Park,” 14 & 15 Viet. c. 46 ; and as 
to “Battersea Park,” 14 & 15 Viet, 
c. 77. As to the pleasure grounds 

on Kennington Common, 15 & 16 

« 

Viet. c. 29. As to the public sta- 
tues within the Metropolitan Police 
District, 17 & 18 Viet. c. 33, As 
to extension of Downing Street 
Public Offices, 18 & 19 Viet. c. 95 ; 
as to acquisition of site for public 
buildings near Whitehall and the 
palace at Westminster, 22 Viet. c. 
19. As to acquisition of space for 
the western approach to West- 


minster Now Bridge, 22 23 Viet, 

c. 58. As to a(^quisition of addi- 
tional land for the purposes of the 
public offices, 24 & 25 Viet. c. 33. 
As to acquisition of part of St. 
James’s Park for the same object, 
c. 88. As to sale of promises at 
Windsor, 25 & 26 Viet. e. 57. Ab 
to acquiring additional land for 
public offices, 25 & 26 Viet. c. 74, 
As to the sale of the Royal Military 
Canal, 30 & 31 Viet. c. 140. 

(y) See 29 & 30 Viet. c. 62, se. 
7 — 15. The “foreshore” for the 
purposes of this Act includes “tho 
“ shore and bed of the sea, and 
“ of every channel, creek, bay, 
“ estuary, and of every navigable 
“ river of the United Kingdom, 
“ as far up the same as tho tide 
“ flows.” (Sect. 7.) 

(r) See 25 & 26 Viet. c. 37, 
amended by 36 & 37 Viet, c, 61. 
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[tages which used to arise to the king from the profits of 
his military tenures, to which most lands in the kingdom 
were subject, till the statute 12 Car. II. c. 24, which in 
great measure abolished them all; as has already been 
explained at large in a former hook of these Commen- 
taries (a). Hither also might have been referred the 
profitable prerogative of purveyance and pre-emption; 
which was a right enjoyed by the crown of buying up 
provisions and other necessaries, by the intervention of 
the king’s purveyors, for the use of his royal household, 
at an appraised valuation, in preference to all others, and 
even without consent of the owner : and also of forcibly 
impressing the carriages and horses of the subject, to 
do the king’s business on the public roads, in the con- 
veyance of timber, baggage, and the like, however incon- 
venient to the proprietor, upon paying him a settled price. 
A prerogative which prevailed pretty generally throughout 
Europe, during the scarcity of gold and silver, and the 
high valuation of money consequential thereupon. In 
those early times the king’s household, (as well as those 
of inferior lords,) were supported by specific renders of 
com and other victuals, from the tenants of the respective 
demesnes ; and there was also a continual market kept at 
the palace gate, to furnish viands for the royal use {b). 
And this answered all purposes in those ages of simplicity, 
so long as the king’s court continued in any certain place. 
But when it removed from one part of the kingdom to 
another, (as was formerly very frequently done,) it was 
found necessary to send purveyors beforehand, to get 
together a sufficient quantity of provisions and other ne- 
cessaries for the household. And, lest the unusual demand 
should raise them to an exorbitant price, the powers before 
mentioned were vested in these purveyors ; who in process 
of time very greatly abused their authority, and became a 
great oppression to the subject, though of little advantage 
to the crown ; ready money in open market (when the 

) Vide sup. vol. i. p. 188 et seq. (b) 4 Inst. 273. 
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[royal residence was more permanent, and specie began to 
be plenty,) being found upon experience to be the best 
provider of any (c). And having fallen into disuse 
during the suspension of monarchy, King Charles at his 
restoration consented, by the same statute, (12 Car. II. 
c. 24,) to resign entirely these branches of his revenue and 
power; and the parliament, in part recompense, settled 
on him, his heirs and successors for ever, an excise duty 
on all beer and ale and certain other liquors sold in the 
kingdom. So that this hereditary excise, the nature of 
which shall be further explained in the subsequent part of 
this chapter, now forms the fourth branch of her majesty’s 
ordinary revenue (d). 


V. Another branch of the ordinary revenue of the 
sovereign is usually reckoned to consist in the profits 
arising from his forests. The nature of forests lias been 
sufficiently explained in a former book of these Commen- 
taries. Wbat we here refer to are only those profits 
arising to the sovereign from hence, which consisted prin- 
cipally in amercements or fines levied for a variety of 
offences against the forest laws in the forest courts (e).] 


YI. The profits arising from the sovereign’s courts of 
justice make another branch of his ordinary revenue. 
And these consist not only in fines imposed on offenders, 
forfeitures of recognizances, and amercements levied upon 
defaulters (/); but also in certain fees due to the crown in 
a variety of legal matters. However, the receipts on the 


(r) Blackfttone addH (vol. i. p. 
288, citing Mod. Uu. Hist, xxxiii. 
220), that the powers of purvey- 
ance have declined in foreign coun- 
tries as well as in our own ; and, 
particularly, were abolished in 
Sweden by Oustavus Adolphus, 
toward the beginning of the seven- 
teenth century. 


{(f) As to the excise, vide post, 
p, 667. 

(e) As to forests, vide sup. vol. x. 
p. GG8. As to forest courts, vide 
post, bk. V. 

{/) See 3 & 4 Will. 4, c. 99, con* 
taining provisions for the more 
speedy recovery of fines and penal- 
ties. 



542 BK. IV. OF PUBLIC EIGHTS. — PT. I. CIVIL GOVERNMENT. 


latter account have, by the effect of recent improvements 
in the administration of justice, been considerably reduced, 
and are, moreover, now in great measure pre-paid by way 
of stamps affixed to the various documents in use ; so that 
but little, on this head, is now directly returned into the 
royal exchequer. 

VII. We shall class together, as a seventh branch of 
the sovereign’s ordinary revenue, his right to royal fish, 
wrecks, treasure-trove, waifs and estrays. Our reason for 
BO classing them is, that they are all of the nature of horn 
vacantia^ or things found without any apparent owner; 
and vest in the crown,^ by way of exception from the 
general rule of law. For, by that general rule, bona 
vacantia are considered as returning, as it were, into the 
common stock of mankind, and consequently belong (as in 
a state of nature) to the first occupant or finder ; though 
he is bound, before he approjuiates them, to take reason- 
able pains to discover the former owner, whose right re- 
mains, unless they were designedly abandoned by him {g). 
The particular subjects of claim, however, which are above 
enumerated, are all held to vest in the crown ; the true 
general origin of which peculiarity probably is, though 
with respect to some of them other reasons are assigned in 
the books,) that they were formerly of sufficient value, or 
of sufficiently frequent occurrence, to attract attention, and 
to be made the sub j ect of particular regulation ; while the 
other cases of finding were, from their insignificance, 
neglected, and left to the operation of the ordinary rule 
of law. The regulation which it was thought proper to 
make, was that of allotting them to the crown ; either to 
prevent the strife and contention which the mere title of 
occupancy is apt to create and continue or else to provide 
for the support of public authority in the manner the least 
burdensome to individuals (A). In point of fact at least, 

Britt, c. 17; Finch, 177; Merry r. Q-reen, 7 Mee. & W. 623, 

Armory Delamirie, Str. 606 ; (A) 1 BL Com. p. 299. 
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* 

we find that, while the property in hona vacantia generally 
is vested in the finder, subject to the rights of the original 
owner, it is annexed to the crown in the particular instances 
above enumerated (/). To consider these instances more 
particularly. And, first, in the case of — 

1. [Royal fish. These are whale and sturgeon, which, 
when either thrown ashore, or caught near the coast, are 
the property of the sovereign, on account (as it is said in 
the books) of their superior excellence {h). Indeed, our 
ancestors seemed to have entertained a very high notion of 
the importance of this right, it being the prerogative of 
the kings of Denmark and the dukes of Normandy ; and 
from one of these it was probably derived to our princes {t) . 
It is expressly claimed and allowed in the statute De Pvw- 
rogativa Itegk {m ) ; and the most antient treatises of law 
now extant make mention of it ; though they seem to have 
made a distinction between a whale and a sturgeon, as was 
incidentally observed in a former chapter (n). 

2. Shipwrecks are also declared to be the king’s pro- 
perty, by the same statute J)c Prcerogativd Itegis ; and 
were so, long before, at the common law. It is worth 
observation, how greatly the law of wrecks has been 
altered, and the rigour of it gradually softened in favour 
of the distressed proprietors. Wreck, by the antient com- 
mon law, was where any ship was lost at sea, and the 
goods (or cargo) were thrown upon the land; in which 
case these goods, so wrecked, were adjudged to belong to 
the king : for it was held, that by the loss of the ship, all 
property was gone out of the original owner (o). But 
this was undoubtedly adding sorrow to sorrow, and was 
consonant neither to reason nor humanity. Wherefore it 

(i) Sec Brac't. 1. 1, c. 12, prerogative. 

(Z:) Plowd. 315. It is said, in (/) SeeStiemh.de Jure Suoonum, 

the Case of Swans, 7 Rep. 1C a, 1. 2, c. 8 ; Gr. Coustum. c. 17. 
that a swan is, in like manner, (m) 17 Edw. 2, c. 11. 

a royal fowl ; and that all swans, (w) Vide sup. p. 450, 

which have no other known owner, (o) Dr, & St. d. 2, c. 61. 
do belong to the king by his 
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[was ordained by King Henry the first, that, if any person 
escaped alive out of the ship, it should be no wreck {p ) ; 
and afterwards. King Henry the second, by his charter {q ) , 
declared, that if on the coast of either England, Poictou, 
Oleron, or Gascony, any ship should be distressed, and 
either man or beast should escape or be found therein 
alive, the goods should remain to the owners, if they 
claimed them within three months ; but otherwise should 
be esteemed a wreck, and should belong to the king, or 
other lord of the franchise. This was again confirmed 
with improvements, by King Pichard the first ; who, in 
the second year of his reign (/’), not only established these 
concessions, by ordaining that the owner, if he was ship- 
wrecked and escaped, rea suns liheras et quietus 

haherct,^^ but also that, if he perished, his children, or, in 
default of them, his bretliren and sisters should retain the 
property ; and in default of brother or sister, then the 
goods should remain in the king (.s). And the law, as 
laid down by Bracton in the reign of Henry the third, 
seems still to have improved in its equity. For then, if 
only a dog (for instance) escaped, by which the owner 
might bo discovered — nay, if any certain mark were set 
on the goods, by which they might be known again, — it 
was held to be no wreck (i*). And this is certainly most 
agreeable to reason ; the rational claim of the crown being 
only founded irpon this, that the true owner cannot be 
ascertained. Afterwards, in the statute of Westminster 
the first (3 Edw. I. c. 4), the time of limitation of claims 
given by the charter of Henry the second was extended to 

[p) Spelm. Cod. apud Wilkins, or fiscua, restrained it by an edict, 
305. and ordered them to remain to the 

(^) 26th May, 1174; 1 Rymer’s owners, adding this humane ex- 
Food. 36. postulation, “ quod enim Jus hahet 

(r) Kog. Iloved. in Eic. 1. Jiscus in aliena calamitate^ ut de re 

(5) In like manner, Constantine lam luctuosd compendium secteturT’* 
the Great, finding that by the im- (Cod. ii. 5, 1 .) 
perial law the revenue of wrecks (/) Bract. 1. 3, c, 3, e. 5. 
was given to the prince’s treasury 



CHAP. VIT. — OP THE ROYAL REVEKFE. 


545 


[a year and a day, according to tlie usage of Normandy (m) ; 
and it enacted, that if a man, a dog, or a cat, escaped 
alive, the vessel should not he adjudged a wreck. These 
animals (as in the passage from Bracton) were only put 
for examples {x ) ; for it was established, that not only if 
any live thing escaped, but if proof could bo made of the 
property of any of the goods or lading which came to 
shore, they were not forfeited as wreck (y). The statute 
further ordained, that the sheriff of the county should be 
bound to keep the goods a year and a day, — as in France 
for one year, agreeably to the maritime laws of Oleron (s) , 
and in Holland for a year and a half, — so that if any man 
could prove a property in them, either in his own right or 
by right of representation, they should be restored to him 
without delay ; but if no such property were proved within 
that time, they then should be the king’s (a) . If the 
goods were of a perishable nature, the sherilf might sell 
them, and the money was to bo liable in their stead (h ) . 
This revenue of wrecks was frequently granted out to lords 
of manors as a royal franchise ; but if any one were thus 
entitled to wrecks in his own land, and the goods of the 
sovereign were wrecked thereon, the sovereign might claim 
them at any time, even after the year and a day (e). 

It is to bo observed, that, in order to constitute a legal 
urec/,-, the goods must come to land (d). If they con- 
tinue at sea, the law distinguishes them by the barbarous 
and uncouth appellations of Jefmvi, flotsam^ and Vujan. 
Jetsam, is where goods are cast into the sea, and there 
sink and remain under water ; flotsam, is where they con- 
tinue swimming on the surface of the waves ; ligan, is 
where they are sunk in the sea, but tied to a cork or buoy, 


(m) Gr. Coustum. c. 17. It may 
be noticed that 3 Edw, 1, c. 4, waw 
repealed by 26 &: 27 Viet. c. 125. 

(.r) Flet. 1. 1, c. 44 ; 2 Inst. 1G7; 
6 Rep. 107. 

(y) See Hamilton r. Davies, 5 
Burr. 2732. 


(z) LI, 01, B. 28. 

(r/) 2 Inst, 168. 

{b) Plowd. 466. 

(r) 2 Inst, ubi sup. ; Bro. Abr. 
tit. Wreck. 

{(1) See Palmer i\ Rouse, 3 H. & 
N. 505, 


VOL. II, 


X N 
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[in order to be found again (e ) . Such goods are also the 
crown’s, if no owner appears to claim them ; but if any 
owner appears, he is entitled to recover the possession. 
For even if they be cast overboard without any mark or 
buoy, in order to lighten the ship, the owner is not by 
this act of necessity construed to have renounced his pro- 
perty (/) : much less can things /iff an be supposed to be 
abandoned, since the owner has done all in his power to 
assert and retain his property. These three are accounted 
so far a distinct thing from the former, that by the royal 
grant to a man of wrecks, things jetsam, flotsam, and ligan 
will not pass {ff ) . 

Wrecks, in their legal acceptation, are at present not 
very frequent ; for if any goods come to land, it rarely 
happens, since the improvement of commerce, navigation, 
and correspondence, that the owner is not able to assert 
his property within the year and day limited by law. And 
in order to preserve this property entire for him, and in a 
spirit quite opposite to those savage laws which formerly 
prevailed in all the northern regions of Europe, our laws 
have made many humane regulations (/<) .] For by the 
common law, if any persons (other than the sheriff) took 
any goods oast on shore, which are not legal wreck, the 
owners might have a commission to inquire and And them 
out, and compel restitution (^) ; and, in accordance here- 
with, it was provided by the statute 27 Edw. III. e. 13 (/), 
that if any ship were lost on the shore, and the goods came 
to land, (which cannot, says the statute, bo called wreck,) 
they should presently be delivered to the merchants, pay- 

{e) Constable’s case, 5 Rep. 106. ■whatever they conld get as la'wful 
(/) So, in the civil la-w, “ Qum pme ; or, as an author of their 
eilim res in tempestate levand<^ navis own expresses it, **i?t naufragortim 
cansd ejicluntur^ hcc dominorum per- miserid et calamitate^ ianqmm vuU 
manent. Quia palani est^ eas non eo iures ad pra/datn curro'c,^^ (1 Bl. 
unitno cjici quod quis eas habere Com. p. 293, citing Stiemh.. de 
nolU,^^ (Inst. 2, 1, 48.) Jure Sueon. 1. 3, c. 6.) 

(g) Constable’s case, 6 Hep. 108. (i) F. N. B. 112. 

(A) On the coasts of the Baltic [j) This Act is not mentioned in 

Sea, in particular, the inhabitants the revised edition of the statutes, 
were long permitted to seize on 
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ing only a reasonable reward (or salvage) to those that 
saved and preserved them. And many additions to the 
law of wreck and salvage have been made in modem 
times, which have placed these subjects on a satisfactory 
footing — particularly by the provisions inserted in the 
eighth part of the 17 & 18 Yict. c. 104 (called “ The 
Merchant Shipping Act, 1854 ”), as amended by 25 & 26 
Viet. c. 63 — called “ The Merehant Shipping Act Amend- 
ment Aet, 1862” (/’). By these enactments it is provided, 
that the Board of Trade shall have the general superin- 
tendence of all matters relating to wreck {1) — which, for 
the purpose of the Acts, includes things jetsam, flotsam, 
and ligan (ni ) ; — and power is given to such board, with 
the consent of the treasury, to appoint receivers of wreck in 
different districts ; who are authorized to summon as many 
men as may be necessary, to demand help from any ship 
near at hand, or to press into their service any neighbour- 
ing waggons, carts, or horses, for the purpose of pre- 
serving or assisting any stranded or distressed vessel, or 
her cargo, or for the saving of human life ; and a penalty 
is established in case their demands are not complied 
with {n). The same Acts contain also copious provisions 
with reference to salvage for services rendered, and the 
manner in which its amount is to be assessed in case of 
dispute ; which is either made the subj ect of an action in 


See also the 18 & 19 Viet, 
c. 91 (called “ Tlie Merchant Ship- 
ping Act Aniondiuent Act, 1855”), 
ss. 19, 20 ; the 24 (& 25 Viet. c. 10, 
s. 9 ; the 39 & 40 Viet. c. 80, 
ss. 29 — 33, appointing wreck com- 
missloncrs to investigate into ship- 
ping casualties ; and the 45 & 4G 
Viot. c. 76 (The Merchant Shipping 
Colonial Enquiries Act, 1882). 

{/) As to the authority of the 
Board of Trade on questions aris- 
ing in cases where wreck is re- 
moved in order to free navigation, 


see 40 &; 41 Viet. c. 16. 

(in) But sec Palmer v. Rouse, 3 
H. & K. 505. The word “ wreck” 
under 17 & 18 Viet. c. 104 (sect. 2) 
also includes “derelict” found in 
or on the shores of the sea or any 
tidal water. Things derelict are 
such as are voluntarily abandoned 
as worthless. (See Leggc v. Boyd, 
1 C. B. 112.) 

(«) 17 & 18 Viet. c. 104, ss. 439, 
441, 442; and see also generally 
the sttitutes 43 & 44 Viet. cc. 16, 
22, 43. 

N 2 
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the proper division of the High Court of J ustioe, or (in 
cases below a certain amount) may be determined by the 
judge of a neighbouring county court or before justices of 
the peace (o). And as to wreck found, it is provided, that 
any finder (other than the owner) must deliver the same, as 
soon as possible, to the receiver of the district ; and even, 
if owner, must give notice to that officer (^j). And if no 
owner establishes his claim to wreck so found, before the 
expiration of a year, and no person, other than the crown, 
is proved to be entitled to the same — then it is to be sold 
by the receiver, and the proceeds thereof, after payment 
of all expenses and the salvage, if any, are to be paid into 
the exchequer as part of the consolidated fund {q). Other 
provisions have also been made, with a view to prevent 
the disgraceful practices of tvreckiwj which formerly ob- 
tained on some parts of our sea coast. For by the 17 & 18 
Viet. c. 104, s. 477, if any ship stranded or in distress on 
or near the shore, be plundered or damaged by persons 
riotously and tumultuously assembled together, full com- 
pensation shall be made to the owner, by the hundred (or 
other district in the nature thereof) in or nearest to which 
the offence is committed, in the manner by law provided 
in cases of the destruction of churches and other buildings 
a riotous assemblage (r) . Moreover, by 24 & 25 Viet. 

(o) 17 & 18 Viet. c. 104, ss. 458, coming into this kingdom), as they 

460, 484; 25 & 20 Viet. c. 63, ss. 49, would have been liable to if im- 

60. (See Beadnell r. Beeson, Law ported. (17 & 18 Viet. c. 104, 

Hep., 3 Q. B. 430.) But sec 31 & s. 499.) As to salvage within the 

32 Viet. c. 71, s. 5. boundaries of the cinque ports ^ see 

{p) 17 & 18 Viet. c. 104, s. 450. 1 & 2 Geo. 4, c. 76, ss. 1—5, 15, 

[q) Sect. 475. But such of the 16, and 18; 17 & 18 Viet. c. 104, 

proceeds of wreck as shall belong s. 460. 

to her Majesty in right of her duchy (r) The provision as to the lia- 

of Lancaster^ or as shall belong to bility of the hundred in such cases 
the duchy of Co 7 'nivally shall form is now contained in 24 & 25 Viet, 
part of the revenues of such duchies c. 97, ss. 1 1, 12, the previous enact- 

respectively. (25 & 26 Viet. c. 63, ments in 7 & 8 Geo. 4, c. 31, having 
6. 63.) It may be remarked, that been repealed by 24 & 25 Viet, 
wrecked goods are subject to the c. 95. 
same duties (on being brought or 
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0. 96, s. 64, persons plundering or stealing wreck are made 
Hakle to penal servitude for fourteen years. And by 
24 & 25 Viet. c. 97, s. 47, persons exhibiting any false 
light or signal, with intent to bring a ship into danger, or 
doing any other malicious act tending to the immediate 
loss of a ship, may be sentenced to penal servitude for 
fl/e {t). 

3. [Treasure-trove, thesaurm inventus, is where any 
money, coin, gold, silver, plate, or bullion, is found hidden 
in the earth, or other private place, the owner thereof 
being unknown. And in such case the treasure found 
belongs to the crown ; but if he that hid it be known, or 
afterwards found out, the owner, and not the sovereign, 
is entitled to it {u). It is the hiding, we may observe, and 
not the abandonment, that gives the king a property : 
Bracton defining it, in the words of the civilians, to be 
retus deposiiio peeunm’^ (.r). For if a man scatters his 
treasure into the sea, or upon the surface of the earth, it 
belongs, by the general rule of law already noticed, not to 
the sovereign but to the first finder (y). 

Formerly indeed, by the effect of that general rule, 
treasure trove, whether hidden lost or abandoned, belonged 
to the finder. But afterwards it was judged expedient, for 
the purposes of the state, and particularly for the coinage, 
to allow part of what was so found to the king ; which 
part was assigned to be all hidden treasure ; as distin- 
guished from such as is either casually lost or designedly 
abandoned by the former owner. And that the prince 


(^) By the civil law, to destroy 
persons shipwrecked, or prevent 
their saving the ship, was punish- 
able with death ; and to steal even 
a plank from a vessel in distress, 
or wrecked, made the party liable 
to answer for the whole ship and 
cargo. (Ft, 47, 9, 3.) In our own 
law, the provision previously in 
force on this subject, (7 Will. 4 & 
1 Viet. c. 89, B. 6,) made this offence 


of wilfully bringing a ship into 
danger by false lights, &c. a crime 
punishable with death. That act, 
however, was repealed by 24 & 25 
Viet. c. 95. 

(?f) 3 Inst. 132; Dalton of She- 
riffs, c. 16. 

(.r) Jj, 3, c. 3, 8. 4. 

(y) Bract. 1. 3, c. 3 ; 3 Inst. 133 ; 
sup. p. 542, 
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[shall be entitled to this bidden treasure, is now grown to 
be, according to Grotius, commune^ et quasi geniium^^ 
for it is not only observed, be adds, in England, but in 
Germany, France, Spain, and Denmark (s) . Tbe finding 
of deposited treasure was much more frequent, and tbe 
treasures themselves more considerable, in tbe infancy of 
our constitution, than at present («). Hence tbe punish- 
ment of such as concealed from the king the finding of 
bidden treasure, was formerly no less than death (J). 

4. Waifs, hona u'aviata, are such goods stolen as are 
waived (or thrown away) by tbe thief in bis flight, for fear 
of being apprehended. These (according to the books) are 
given by the law to the sovereign, as a punishment upon 
the owner for not himself pursuing the felon, and taking 
away his goods from him (c) . And therefore if the party 
robbed do his diligence immediately to follow and appre- 
hend the thief, (which is called making fresh suit), or do 
prosecute him to conviction, he shall have his goods 
again (d ) . So if the party robbed can re-take them before 
they are seized for the crown, though at the distance of 
twenty years, the crown shall not have them (c). It is 
also to be observed, that if the goods are hid by the thief 
or left anywhere by him, so that ho had them not about 
him when ho fled, and therefore did not throw them away 
in his flight, — these are not hona icariata, but the owner 
may have them again when he pleases (/). Also the 
goods of a foreign merchant, though stolen and thrown 
away in flight, shall never be waifs (g ) ; the reason whereof 
may be, not only for the encoimagcment of trade, but also 
because there is no wilful default in the foreign merchant’s 
not pursuing the thief ; he being presumably a stranger to 
our laws, our usages, and our language. 

(5) Dc Jut, B. & P. 1. 2, c. 8, (tf) Finch, L. 212. 

8. 7. {e) Ibid. 

(ff) See 1 Bl. Com. p. 29G. (/) Constable’s case, 5 Hep. 109. 

(i) Grlanv. 1. 1, c. 2 ; Crag. 1. 16, {g) Fitz. Abr. tit. Estray, 1 ; 3 

40. See 3 Inst. 133. Bulstr, 19. 

(r) Cro. Eliz. G94. 
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[5. Estrajs are such valuable animals as are found 
wandering in any manor or lordship, and no man knoweth 
the owner of them ; in which case the law gives them to 
the sovereign; and they now most commonly belong to 
the lord of the manor, by special grant from the crown. 
But, in order to vest an absolute property in the crown or 
its grantees, they must be proclaimed in the church and 
two market towns next adjoining to the place where they 
are found. And then, if no man claims them, after pro- 
clamation and a year and a day passed, they belong to the 
sovereign or his substitute without redemption '(//), even 
though the owner be a minor, or under any other legal 
incapacity (i ) . If the owner claims them within the year 
and day, he must pay the charges of finding, keeping, and 
proclaiming them. The crown or lord has no property in 
sueh animals till the year and day has passed; for if a 
lord keepeth an estray three quarters of a year, and within 
the year it strayeth again, and another lord getteth it, the 
first lord cannot take it again (/•) . Any boasts may be 
cstrays, that are by nature tame or reclaimable, and in 
which there is a valuable property, as sheep, oxen, swine 
and horses, — all, indeed, which -wo in general call cattle ; 
and so Eleta defines them, ^^peens ragam^ quod nuUm petit y 
sequifu/'y vel advomt^’ (/). But animals ferw mtunvy and 
not held by the antient law to be valuable, as a dog or cat, 
bear or wolf, cannot be considered as estrays (m) ; though 
swans are said to be an exception to this rule (?i). The 
reason why in general the doctrine of estrays is applicable 
only to animals domitce naturae y seems to bo that the owner’s 
property in them is not lost merely by their temporaiy 


(A) Mirr. c. 3, s. 19. 

(i) Constable’ H case, 5 Rep, 108 : 
Bro. Abr. tit. Estray ; Cro. Eliz. 
716. So, by the old Gothic consti- 
tution, all things found were to be 
proclaimed pri^mm coram comi- 
** tihua et viatoribm obviisy deinde 
“ in proximd villA vel pagoy post- 


“ remo coram ccclcsld vcl jtidiciOy^ 
and a year was allowed for the 
owner to reclaim his property. 
(Stiemh. do Jure Goth. 1, 3, c. 6.) 
{k) Finch, L. 177. 

[l) L, 1, c. 43. 

{tn) 1 Bl. Com. 298. 

{n) Case of Swans, 7 Rep. 17 a. 
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[escape ; and they also, from their intrinsic value, are a 
sufficient pledge for the expense of the lord of the franchise 
in keeping them the year and a day. For he that takes 
an estray is bound, BO long as he keeps it, to find it in pro- 
visions, and preserve it from damage (o) ; and may not (it 
is said) use it by way of labour, but is liable to an action 
for so doing (p). Yet he may milk a cow, or the like ; for 
that tends to the preservation, and is for the benefit, of 
the animal (q) . 

VIII. ‘Another branch of the ordinary revenue, the 
right to mines, has its original from the sovereign’s prero- 
gative of coinage, in order to supply him with materials ; 
and therefore those mines which are properly royal (>•), 
and to which the crown is entitled when found, are only 
those of silver and gold (.s). But by the old common law 
if gold or silver were found in mines of base material, 
according to the opinion of some, the whole was a royal 
mine, and belonged to the king ; though others held that 
it only did so if the quantity of gold or silver was of 
greater value than the quantity of base metal (^).] But 
now by 1 W. & M. c. 30, 6 W. & M. e. C, and 55 
G-eo. III. c. 134, this difference is made immaterial; it 
being thereby enacted that no copper, tin, iron or lead 
mines shall be deemed royal mines, whatever quantity of 
gold or silver may be extracted from them ; but that the 
sovereign (or his grantees) may have the ore on paying for 
the same a price stated in the Acts. [This is an extremely 
reasonable law ; for now private cwners are not discouraged 
from working mines, through a fear that they may be 
claimed as royal ones ; neither does the sovereign depart 
from the just rights of his revenue, since he may have all 

(o) 1 Roll. Abr. 879. c. 40 ; 34 & 36 Viet. c. 85 ; Bee 

(p) Cro. Jac. 147. also Bainbridge on Mines, by 

{^) Ib. 148; Noy, 119. Brown, pp. 160 — 165. 

(r) As to the coal and other mines (.y) 2 Inst. 577. 

in the royal forest of Dean, see (t) Plowd, 336. 

1 & 2 Viet. c. 43 ; 24 & 26 Viet. 
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[the precious metal contained in the ore, paying no more 
for it than the value of the base metal in which it is 
supposed to he ; to which base metal the landowner is by 
reason and law entitled («/).] 

IX. and X. The two remaining branches of tho crown’s 
ordinary revenue are those which arise from escheats and 
the custody of idiots ; but though in point of order they 
require here to be enumerated, the more enumeration will 
suffice, as they have been both discussed, as far as the plan 
of the work permitted, in former chapters (.r) 

Until recently, another branch of the revenue consisted 
in the forfeiture which ensued, on conviction, of a felon’s 
lands and goods — hona eonjiscata, as they were called by 
the civilians, because tlioy belonged to the fixciis or im- 
perial treasury ; or, as our lawyers termed them, forhfacia^ 
that is, such whereof the property is gone away from the 
owner. And it may be observed that the ground of for- 
feiture of property for crime, aj)2)ears to consist in the fact 
that property itself is derived from society ; being one of 
those civil rights which are conferred ujion individuals, in 
exchange for that degree of natural freedom which every 
man sacrifices by being member of a social community. 
If therefore such a member ^iolates the fundamental con- 
tract of his association, by transgressing the municipal law, 
he may be said to forfeit his right to such privileges as he 
claims by that contract ; and that the state may justly 
resume that portion of property, or any part of it, which 
the laws liave before assigned him. But, as we shall have 

(«) The tin ore in Devon and Viet. c. 109; and see, generally, 

Cornwall is excepted from these Bainbridgo on Mines, by Brown, 

Acts. As to such ore see 1 & 2 pp. 140 — 160. 

Viet c. 120 ; as to tin ore in Com- {x) As to escheats, vide sup. 
wall, 2 & 3 Viet. c. 68, s. 1 ; as to vol, i. pp. 436 ct scq. ; as to tho 

lead ore in Durham, 21 & 22 Viet. crown’s custody of idiots, vide sup. 

c. 58 ; as to mines and minerals, p. 610, 

generally, in Cornwall, see 21 & 22 



554 BK. IV. OF PUBLIC EIGHTS. — PT. 1. CIVIL GOVERNMENT. 

occasion to explain more particularly hereafter, by the 
present law of England no forfeiture of property takes 
place on the conviction of its owner for felony (y) ; and 
therefore this branch of the ordinary cemns regalis no 
longer exists for any practical purposes. But before we 
pass on from this head we will make some mention of one 
species of forfeiture, called a deodand, which arose from 
the misfortune rather than from the crime of the owner. 

Whatever personal chattel was the immediate and acci- 
dental occasion of the death of any reasonable creature was 
called a deodand, and at one time became forfeited to the 
crown. It seems to have been originally designed, in the 
blind days of popery, as an expiation for the souls of such 
as were snatched away by sudden death ; and for that pur- 
pose ought properly to have been given to holy Church : 
in the same manner as the apparel of a stranger who was 
found dead, was applied to purchase masses for the good 
of his soul {z). With regard to the law of doodands it 
may bo mentioned that where a thing not in motion was 
the cause of a man’s death, that part only which was the 
immediate cause was forfeited ; as if a man, climbing up 
the wheel of a cart., was killed by falling from it, the wheel 
alone was a deodand {a ) ; but whenever the thing was in 
motion, not only that part which immediately gave the 
wound (as the wheel which ran over his "body), but all 
things which moved with it, and helped to make the 
wound more dangerous (as the cart and loading, which 

(^) Vide post, bk. vi. * ‘ like cases, inflicted hj the Mosa- 

{z) 1 Bl. Com. 301 ; Fitz. Abr. “ ieal law (Ex. xxi. 28) : ‘if an ox 
tit. Enditement, pi. 27 ; Stannf. “ ‘ gore a man that he die, the ox 
P. C. 20, 21. Blackstone fiu’ther “ ‘shall be stoned, and his fleaji 
remarks, in reference to doodands, “ ‘ shall not be eaten.’ And 
that they wore in part grounded on ‘ ‘ among the Athenians, whatever 
the idea that such misfortunes wore “ was the cause of a man’s death, 
always more or less owing to the “ by falling on him, was extermi- 
negligencc of the owner of the chat- “ nated or cast out of the domi- 
tel, who was, therefore, properly “ nions of the republic.” 
punished by the forfeiture. He (a) 1 Hale, P. C. 422. 
adds, “a like punishment is, in 



CHAP. VII.— OF THE ROYAL REVENUE. 


555 


increased the pressure of the wheel), were f orfeited ( J) . 
And it mattered not whether the owner were concerned 
in the killing or not ; for if a man killed another with my 
sword, the sword was forfeited as an accursed thing (c). 
Hence, in all indictments for homicide, the value of the in- 
strument of death as well as its description used to ho found 
by the grand jury, to enable the crown or its grantee to 
claim the deodand ; for it was no deodand unless it wore 
presented as such by a jury((/). But in modern times 
juries very frequently took upon themselves to mitigate 
these forfeitures, by finding only some trifling thing, or 
part of an entire thing, to have been the occasion of tho 
death. And, in such cases, although the finding by tho 
jury were hardly warrantable by law, the Court of Queen’s 
Bench generally refused to interfere (c). It was however 
obviously better that a law so repugnant to the feelings of 
mankind should be abandoned, than that the solemn oath 
under which a juror gives his verdict should bo thus 
evaded. Indeed, its manifest unreasonableness and incon- 
venience, as well as unpopularity, called loudly for its 
abolition. This improvement was accordingly carried into 
effect by 9 & 10 Viet. c. G2 ; by which it was enacted, 
that from 1st September, 184G, there should be no for- 
feiture of any chattel in respect of the same having moved 
to or caused the death of man. Before concluding this 
head, we will add that deodands and other forfeitures (as 
well as wrecks, treasure-trove, royal fish, mines, waifs, and 
estrays) might be granted by the sovereign to particular 
sub j ects, as a royal franchise : and indeed they used to be 
for the most part granted out to the lords of manors, or other 
liberties, to the perversion of their original design (/). 

[This may suffice therefore for a short view of the 

(d) 1 Hawk. P. C. c. 26. M. & W, 68 ; R. tK Brownlow, 1 1 

(c) Doct. & Stud. d. 2, c. 51. Ad. &E1. 19 ; R, v. Pol wart, 1 Q. 

(d) 3 Inst. 57. As to the former B. 818. 

law of deodand, see the Queen r. (e) See 1 Bl. Com. 300, 

The Eastern Counties Railway, 10 (/) Ibid. 
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[sovereign’s ordinary revenue, or the proper patrimony of 
the crown; which was very large formerly, and capable 
of being increased to a magnitude truly formidable; for 
there are veiy few estates in the kingdom that have not, 
at some period or other since the Norman conquest, been 
vested in the hands of the king by forfeiture, escheat, or 
otherwise.] But both the hereditary landed revenue, and 
the casual profits arising from the other branches of the 
census regalis, are now, by the gradual effect of improvident 
management, by royal grants to subjects, and by other 
causes, reduced to comparative insignificance {g). 

This diminution, however, has been attended with no 
real loss or disparagement to the crown. For as its ordi- 
nary revenue, even when most flourishing, did not suffice 
on all occasions for the exigencies of the state, our ances- 
tors were obliged, at very early periods of the national 
history, to supply the public necessities l)y contributions 
from their private means ; which formed an extraordinary 
revenue for the crown, in addition to its proper patrimony. 
These burthens gradually increased, until at length, in 
later times, they swelled into the modern system of taxa- 
tion^ by means of wdiich a largo annual sum is now raised, 
applicable generally to the whole expenditure of the state, 
— comprising not only what is required for the public 
service in the strict sense of the term, but for the main- 
tenance and dignity of the royal person and household. 
The remains of the patrimonial revenue of the crown are, 
on the other hand, no longer specifically applied to the 
sovereign’s private purposes, but are now mixed with the 
produce of taxation, so as to form part of a common fund 
which thus constitutes the national income. 

These contributions by way of taxation have been at 
different periods called by the synonymous names of 
aids, subsidies, and supplies ; and are granted by the 

See 16 & 17 Viet. o. 66, and as to, the hereditary possessions 
29 & 30 Viet. c. 62, s. 11, as toeer- and landed revenue of the crown, 
tain charges on, and arrangements 
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Commons of Great Britain and Ireland in Parliament 
assembled (A) ; who, when they bave voted supply to 
the crown, and settled the quantum of that supply, usually 
resolve themselves into what is called a committee of ways 
and means, to consider the ways and means of raising the 
supply so voted. And in this committee any member may 
propose such scheme of taxation as he thinks will be least 
detrimental to the public; though this matter is looked 
upon as the peculiar province of the Chancellor of the 
Exchequer, to whom it belongs to bring forward annually 
his financial statement for the year, usually called his 
Budget. The following taxes are now imposed by law. 
I. The Land-tax ; II. The Customs ; III. The Excise and 
Assessed Taxes; IV. The Post-Office Duties; V. The 
Stamp Duties; VI. The Duty on Offices and Pensions; 
VII. The Income Tax : but this last is not considered as 
a permanent charge on the subject, wherein it differs from 
the others in the list. Of each of these taxes we will now 
give some account. 

[I. The Land-tax. This has come in the place of tho 
antient method of rating property, or persons in respect 
of their property, by tenths or fifteenths, subsidies on 
lands, hydages, scutages, or talliages ; a short explication 
of which will, however, greatly assist us in understanding 
our antient laws and history. Tenths and fifteenths were 
temporary aids issuing out of personal property, and 
granted to tho king by parliament (i). They were for- 
merly the real tenth or fifteenth part of aU the moveables 
belonging to the subject, at a time when such moveables 
or personal estates were a very different and much less 
considerable thing than what they usually are at this day. 
Tenths are said to have been first granted under Henry 
the second; who took advantage of the fashionable zeal 
for crusades, to introduce this new taxation, in order to 


(/() Vide sup. p. 349. 


(0 2 Inst. 77 ; 4 Inst. 34. 
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[defray the expense of a pious expedition to Paldfetine, 
which he really or seemingly had projected against Saladin, 
emperor of the Saracens : whence it was originally denomi- 
nated the Saladine tenth (A). But afterwards fifteenths 
were more usually granted than tenths. Originally the 
amount of these taxes was uncertain ; being levied by assess- 
ments newly made at every fresh grant of the commons, a 
commission for which is preserved by Matthew Paris (/) ; 
but it was at length reduced to a certainty, in the eighth 
year of Edward the third, when, by virtue of the king’s 
commission, taxations were made of every township, bo- 
rough and city in the kingdom, which were recorded in the 
Exchequer : and such rate was, at the time, the fifteenth 
part of the value of every township, the whole amounting 
to about 29,000/. ; and therefore it still kept up the name 
of a fifteenth, when, by the alteration of the value of money, 
and the increase of personal property, things came to be in 
a very different situation. So that when, of later years, 
the commons granted the king a fifteenth, every parish in 
England immediately knew their proportion of it ; that is, 
the same identical sum that was assessed by the same aid, 
in the eighth of Edward the third ; and then raised it by 
a rate among themselves and returned it into the royal 
exchequer. 

The other antient levies were in the nature of a land- 
tax : for we may trace up the original of that charge as 
high as to the introduction of our military tenures, when 
every tenant of a knight’s fee was bound, if called upon, to 
attend the king in his army for forty days in each year. 
But this personal attendance growing troublesome in many 
respects, the tenants found means of compounding for it ; 
first by sending others in their stead, and in process of 
time by making a pecuniary satisfaction to the crown in 
lieu of it. This pecuniary satisfaction at last came to be 

Hoved, A.B. 1188 ; Carte, L. (/) A.D. 1232. 

719 ; Hume, i. 329. 
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[levied by assessments, at so much for every knight’s fee, 
under the name of scutages ; which appear to have been 
levied for the first time in the fifth year of Henry the 
second, on account of his expedition to Toulouse (w<) . And 
such assessments were then, it would seem, more arbitrary 
compositions, as the king and the subject could agree. 
But this precedent being afterwards abused into a means 
of oppression (in levying scutages on the landholders by 
the royal authority only, whenever om* kings went to war, 
in order to hire mercenary troops and pay their contingent 
expenses), it became thereupon a matter of national com- 
plaint; and King John was obliged to promise in his 
Magna Charta (c. 12), that no scutage should bo imposed 
without the consent of the common council of the realm. 
This clause was indeed omitted in the charters of Henry 
the third, where we only find it stipulated, that scutages 
should be taken as they were used to bo in the time of 
King Henry the second (u). Tot afterwards, by a variety 
of statutes under Edward the first and his grandson (o), it 
was provided, that the king should not take any aids or 
tasks, any talliago or tax, but by tlio common assent of the 
great men and commons in parliament (p). 

Of the same nature with scutages upon knights’ fees 
were the assessments of hydago upon all other lands, and 
of talliago upon cities and burghs (^). But they all gra- 
dually fell into disuse upon the introduction of subsidies, 
about the time of King Eichard the second, and King 
Henry the fourth. These were a tax, not immediately 
imposed upon property, but upon persons in respect of 
their reputed estates, after the nominal rate of 4«. in the 
pound for lands, and 2s. 8d. for goods; and for those 
of aliens, in a double proportion (r). It was antiently 

(m) Vide. sup. vol. i. p. 201. (p) Videsup. p. 473, n. audvol. I. 

(n) See 9 Hen. 3, c. 37. pp. 196, 202, 208. 

(o) See 25 Edw. 1 (Confinnatio (5) Madox, Hist. Exch. 480. 

Chartarum) ; 34 Edw. 1, st. 4, c. 1 ; (r) Blackstone adds here (vol. i.p. 

and 14 Edw. 3, st. 2, c. 1. 310), “But this assessment was also 
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[the rule never to grant more than one subsidy and two 
fifteenths at a time ; but this rule was broken through, 
for the first time, on a very pressing occasion, the Spanish 
invasion in 1588 ; when the parliament gave Queen Eliza- 
beth two subsidies and four fifteenths. Afterwards, as 
money sank in value, more subsidies were given ; and we 
have an instance, in the first parliament of 1C40, of the 
king’s desiring twelve subsidies of the commons to be 
levied in three years ; which was looked upon as a start- 
ling proposal : though Lord Clarendon says that the 
speaker, Serjeant Glanville, made it manifest to the house 
how very inconsiderable a sum twelve subsidies amounted 
to, by telling them he had computed what he was to pay 
for them himself ; and when he named the sum, he being 
known to be possessed of a great estate, it seemed not 
worth any further deliberation (.s) . 

The grant of scutages, talliages, or subsidies, by the 
commons, did not extend to spiritual preferments; those 
being usually taxed at the same time by the clergy them- 
selves, in convocation {t) : but these grants of the clergy 
were confirmed in parliament, otherwise they were illegal 
and not binding, as the same noble writer observes of the 
subsidies granted by the convocation, which continued 
sitting after the dissolution of the first parliament in 1640. 
A subsidy granted by the clergy was after the rate of 4s. 
in the pound, according to the valuation of their livings in 
the king’s books ; and amounted, as Sir Edward Coke tells 

‘‘made according to an antient (a) Hist. b. 2. Blackstonc adds, 
“ valuation ; whoroin thecomputa- (vol. i. p. 310,) “And, indeed, upon 
“ tion was so very moderate, and “ calculation, we shall find that the 
“ the rental of the kingdom was “ total amount of these twelve sub- 
‘ * supposed tobo so exceedingly low, ‘ ‘ sidios, to bo raised in three years, 

“ that one subsidy of this sort did “ is less than what would be now 

“ not, according to Sir E, Coke, “ raised in one year, by a land-tax 

“ amount to more than £70,000 : “of 2s, in the pound.’’ 

“ whereas a modem land-tax, at [t) As to convocation, vide sup. 
“ the same rate, produces about p. 529. 

“ two millions.” 
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[us, to about 20,000/. («). While this custom continued, 
convocations were wont to sit as frequently as parliaments ; 
but the last subsidies thus given by the clergy were those con- 
firmed by the statute 15 Car. II. c. 10; since which, another 
method of taxation has generally prevailed, which takes in 
the clergy as well as the laity ; in recompense for which 
(as already mentioned), the clergy have from that period 
been allowed to vote at the election of members of pailia- 
mcnt in respect of their benefices (./•) ; and tlienceforward 
the practice of giving ecclesiastical subsidies has fallen into 
total disuse. 1 

-J ^ 

No subsidies were granted either by laity or clergy after 
the year 1033 (y), but periodical assessinents of a specific 
sum upon the several counties of the kingdom, to bo levied 
by a pound rate on lands and personal estates, were granted 
as the national emergencies required — a practice which 
was first introduced by the parliament of Charles the first 
in order to support themsoK’os and their measures ( 2 ). 
[These periodical assessments, the subsidies whicli preceded 
them, and the mure antient scutage, hydage, and talliage, 
wore to all intents and purposes, so far as they charged 
the land, a land-tax ; and the assessments were sometimes 
expressly called so (a). Yet a popular opinion has pre- 
vailed, that the land-tax was first introduci^'d in the roign 
o-f King William tlie third; because in the year 1GU2 a 
new assessment or valuation of estates was made through- 
out the kingdom ; which, though by no moans a perfect 
one, had this effect, that a supply of 500,000/. was equal 
to one shilling in the pound of the value of the estates 
given in.] 

According to the enhanced valuation just mentioned, 
the land-tax was imposed by 4 W. M. c. 1; and has 
ever since continued a permanent charge upon land (6) ; 


(u) 4 Inst. ;i3. 

{J} Dalt. of Sh. 334 ; Gilb. Hist, 
of Exch. c. 4 ; vide sui). p. 

{t/) The latest were by 15 Car. 2, 
cc. 9, 10. 

VOl.. 11. 


(:) 1 Bl. Com. 312. 

(//) Com. Journ. 2Gtli June, 9ih 
Dec. 1078. 

(/>) Under 1 W. & M. c. 1, (aa in 
the ease of tlie periodical 

O () 
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for by 38 Geo. III. c. 60, this tax (which had long become 
an annual) was converted into a perpetual one, and fixed 
at four shillings in the pound (c) ; but made subject, on the 
other hand, to redemption by the landowner (d) . The 
tenant of the land is also, by 38 Geo. III. c. 5, s. 17, 
liable to a distress, in the event of this tax remaining in 
Rrrcar ; but is, by the same enactment, entitled to deduct the 
amount which he has paid for it, (unless he has expressly 
agreed to pay all taxes,) out of the first sum that shall be- 
come due for rent ; the tax being, as between landlord and 
tenant, a- charge upon the former, in the absence of any 
special engagement. Yet if the tenant has, to any extent, 
a beneficial interest, and docs not hold at a rack-rent, he 
becomes liable pro taiifo, and can only charge the residue 
on his landlord — the tax being one imposed by the law on 
the heneficial proprietor of the land (c). 


incnts referred to in the text,) the 
sum grunted was levied on personal 
as well as landed property. This 
■was altered by 3 & 4 Will. 4, c. 12. 

(e) A i)articular sum is charged 
on each county in accordance with 
the valuation rcfcn’cd to in the 
text, and tlio proportion of each 
individual liable is assessed by 
commissioners appointed by the 
crown, and named in Acts of Par- 
liament. (As to sucli commis- 
Rioncrs, see 7 & tS Goo. 4, c. 75; 

42 k 43 Viet. c. 52.) 

[d) As to redemption of land- 
tax, sec 42 Geo. 3, c. IIG, s. 180; 

43 Geo. 3, c. 51 ; 45 Geo. 3, c. 77; 
57 Geo. 3, c. 100; 16 & 17 Viet, 
c. 74 ; c. 90, s. 8 ; c, 117 ; 19 k 
20 Viet. e. 80, s. 3 ; 21 k 25 Viet, 
c. 91, ss. 39 — 46. See also Kil- 
derbee v, Ambrose, 10 Exch. 454 ; 
In re Nether Stowey Vicarage, 
Law Ecp., 17 Eq. Ca. 156 ; Whid- 
berne i\ Ecclesiastical Commis- 
sioners, ib. 7 Ch D. 375. 


[e) Ward v. Const, 10 Bam. & 
Cress. 635. As to the land-tax, see, 
generally, the following eases — 
Graham v, Wade, 16 East, 29 ; 
Stubbs r. Parsons, 3 Bam. k Aid. 
516 ; Hyde v. Hill, 3 T. E. 377 ; 
The Attorney -Gen oral v. Hill, 2 
Mce. k W. 160; Charleton r. 
Alway, 11 Ad, k El. 993 ; Blewit 
r. Phillips, 1 Q, B. 84 ; Queen v. 
Land Tax Commissioners, 2 Ell. 
k Bl. 694 ; Charing Cross Bridge 
Company Mitchell, 4 Ell. k Bl, 
519; Lord Colchester r, Kewncy, 
Law Eep., 2 Exch. 253; and 
these statutes:— 42 Geo. 3, c. 116; 
51 Geo. 3, c. 173 ; 6 Geo. 4, c. 32 ; 
4 & 5 Will. 4, c. 60 ; 5 & 6 Will. 4, 
c. 20 ; 6 & 7 Will. 4, c. 80 ; 7 
Will. 4 & 1 Viet. c. 17; 1 & 2 
Viet. cc. 57, 58 ; 5 & 6 Viefc. c. 37 ; 
16 k 17 Viet. cc. 74, 90, 117; 17 
k 18 Viet. c. 85; 19 k 20 Viet. e. 80, 
S.S. 2, 4 ; 20 & 21 Viet. c. 46; 24 & 
25 Viet. c. 91, ss. 39—46; 32 k 33 
Viet. c. 14, Part II. ; 34 Viet. c. 21. 



CHAP. VII. — OP THE ROYAL REVENL'E. 


563 


II. [The customs ; i. c. the duties, toll, tribute, or tariff 
payable upon merchandize exported and imported. The 
considerations upon which this revenue, (or the more 
antient part of it, which arose only from exjiorts,) was 
invested in the king, have been said to bo two (/) . 1. Be- 
cause he gave the subject leave to depart tho kingdom, 
and to carry his goods along with him. 2. Because the 
king was bound, of common right, to maintain and keep 
up the ports and havens, and to protect the merchant from 
pirates. But however this may be, the right of the Crown 
to those customs clearly originated in tho grant of parlia- 
ment {()) . And indeed this is in express words confessed by 
tho statute 25 Edward I. {Coujinnntio Carfarion), wherein 
the king promises to take no customs from merchants, with- 
out the common assent of tho realm, “ saving to us and our 
“ heirs tho customs on wool, skins, and leather, formerly 
“ granted to us by tho commonalty aforesaid.” These wore 
formerly called the hereditary oust oms of tho Crown ; and 
were, at first, duo on tho exportation only of tho said throe 
commodities, and of none other; which were styled the 
(ifr(j)k commodities of tho kingdom, because they Avere 
obliged to bo bronglit to those ports w'hero tho king’s staple 
was established, in order to be there first rated and then 
exported (A). These duties Avoro also called riisftnm an- 
tiqua sire magna ; and they were payable by every mer- 
chant, as Avell native as stranger ; Avith this difference, that 
merchant strangers paid an additional toll, viz. half as 
much again as Avas paid by natives. But there was after- 
Avurds a duty known as tho casfnina parra et nova, Avhich 
AV’as an impost of three-pence in the pound, due from mer- 
chant strangers only, for all commodities, as Avell imjAorted 
as exported. This ^vas usually called the alien’s duty, and 
was first granted in the thiiiy-first year of Edward the 
first (/). 

(/) Dyer, 1G5, towns, vide 8up. vol. i. p. 308. 

(^) 2 Inst. 58, 59. (?) 4 Inst. 29. By the more 

(/?) As to the staple in trading’ modem law, however, aliens have 

O O 2 
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[There is also another very antient hereditary duty (or 
custom) belonging to the Crown, called the prisage or 
hutlerage of wines ; which is taken notice of in the great 
roll of the exchequer, 8 Itichard I. (Z:). Prisage was a 
light of taking two tuns of wine from every ship (English 
or foreign) importing into England twenty tuns or more ; 
one before and one behind the mast ; but tliis, by charter 
of Edward the first, was exchanged into a duty of two 
shillings for every tun imported by merchant strangers, 
and was then called hutlerage, because paid to the king’s 
butler {1). 

Other customs payable upon exports and imports were 
distinguished into subsidies, tonnage, poundage, and other 
imposts. Subsidies wore such as were imposed by par- 
liament upon any of the staple commodities before men- 
tioned, over and above the cuntiuna aniiqita ct tnagna : 
tonnage was a duty upon all wines imported, over and 
above the prisage and hutlerage aforesaid : poundage was 
a duty imposed ad valorem, at the rate of twelve pence in 
the pound, on all other merchandize whatsoever ; and the 
other imposts were such as wnre occasionally laid on by 
parliament, as circumstances and time required {m) . The 
imposts of tonnage and poundage in jjarticidar were first 
granted, as the old statutes, (and particularly 1 Eliz. c. 20,) 
expressed it, for the defence of the realm, and the keeping 
and Safeguard of the seas, and for the intercourse of mer- 
chandize safely to come into and pass out of the same. 
They were at first usually granted only for a stated term 
of years ; as, for two years in the fifth year of Eichard 
the second (;/) : but in Henry the sixth’s time they were 
granted him for life, by a statute in the thirty-first year of 
his reign ; and again to Edward the fourth, for the term 

been placed on the same footing, (/) Dav. 8 ; 2 Bulstr. 254 ; Stat. 
■with respect to customs, as natural- of Estreats, 16 Edw. 2; Com. 
born subjects. Joui-n. 27th AprU, 1689. 

(^■) See Madox, Hist. Exch. 526, (w) Dav. 11, 12. 

{«) Dav. 12. 
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[of his life also: since which time they were regularly 
granted to all his successors for life, sometimes at the first, 
sometimes at other subsequent parliaments, till the reign 
of Charles the first ; when, as Lord Clarendon expresses 
it, his ministers were not sufficiently solicitous for a re- 
newal of this legal grant (o) . And yet tlioso imposts 
were imprudently and unconstitutionally levied and taken, 
without consent of jiarliamcnt, for fifteen years together ; 
which was one of the causes of those unhap]iy discontents, 
justifiable at first in too many instances, but which degene- 
rated at last into eauseless rebellion and murder. For 
the king, previously to the commcncomeut of hostilities, 
gave the nation satisfaction for the error Avhich had been 
committed, by passing an Act (IG Car. I. e. 8), whereby 
he renounced all power in the Crown of levying the duty 
of tonnage and poundage, without the express consent of 
parliament ; and also all jiower of imposition upon any 
merchandizes wliatever. Lpon the llestoration, this duty 
was granted to Xing (Charles tlie second for life, and so it 
was to his two immediate successors; but it was afterwards 
by three several statutes, (0 Anno, c. G, 1 Ceo. I. st. 2, 
c. 12, and G Geo. I. e. 7,) made perpetual, and mortgaged 
for the debt of the publie. ^Fhe customs were at first 
chiefly contained in two books of rates, set forth by par- 
liamentary autliority (p), one signed by »Sir Harbottlo 
Grimstone, speaker of the House of Commons, in Charles 
the s<'Cond’s time : and the other an additional one, signed 
by 8ir Spencer Comjdon, speaker in the rt'ign of George 
the first ; to which also subsequent additions were after- 
wai’ds made.] But in the year 1787 was passed the 
27 Geo. III. c. IG, called the Customs (Jonsolidation Act, 
by which the amount of duties and the articles on which 
they should bo levied were defined, and tliese two books of 
rates declared to be of no avail for tlie future. The law of 
customs, thus simplified and cor..solidated, was in the reign 

(o) Hist, Rcb. b. o. 

( p) Stat. 12 Car. 2, c. 4 ; 11 Geo. 1, c. 7. 
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of William tlie fourth reduced into several statutes repeal- 
ing all former provisions, and forming a new code upon 
the subject. But these statutes were themselves afterwards 
repealed, and the enactments at present in force will be 
found chiefly in the 39 & 40 Viet. c. 35 (g), — called “ The 
Customs Tariff Act, 187(5;” the 39 & 40 Viet. c. 36, — 
called “The Customs Consolidation Act, 1876;” the 40 & 41 
Viet. c. 13, ss. 2 — 5 ; the 41 & 42 Viet. c. 15, ss. 2 — 7 ; 
the 42 & 43 Viet. c. 21, ss. 2 — 14 ; and the 44 Viet. c. 12. 

By the customs established by these Acts, we under- 
stand duties directed to be paid by the merchant at the 
quay, upon certain imported and exported commodities. 
It is obvious that, though immediately paid by the mer- 
chant, such charges, by increasing the price of the 
articles, must fall ultimately on the consumer. [And 
yet these are the duties felt least by the public, and, if 
prudently managed, the people hardly consider that they 
pay them at all. Bor the merchant is easy, being sensible 
he does not pay them for himself ; and the consumer, who 
really pays them, confounds them with the price of the 
commodity (r). But, on the other hand, these imposts, 
if too heavy, become a cheek and cramp upon trade : and 
especially when the value of the commodity bears little or 
no proportion to the quantity of the duty imposed. This, 
in consequence, gives rise also to smuggling, which then 
becomes a very lucrative employment : and its natural and 
most reasonable punishment, viz. confiscation of the com- 
modity, is in such eases quite ineffectual; the intrinsic 
value of the goods, which is all that the smuggler has 
paid, and therefore all that he can lose, being very incon- 
siderable when compared with his prospect of advantage 
in evading the duty. 

(q) See also 2 G Viet. o. 7. buyer to the seller: ‘‘so that it 

(r) Thus (says Blackstorie, vol. i. “was, as Tacitus expresses it 
p. *317) tho Emperor Nero gained “ (Ann. 1, 13, c. 31), remistum 
the reputation of abolishing the “ mfftjfis specie^ qnam re : qnia cum 
tax on the sale of slaves, though “ venditor pendere jubcrctur^ in par^ 
he only transferred it from the “ tem pretii emptorihus accrescehat,^^ 
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[There is also another ill consequence which attends high 
imposts on merchandize ; that the earlier any tax is laid 
on a commodity, the heavier it falls upon the consumer in 
the end ; for every trader through whoso hands it jiasscs 
must have a profit, not only upon the raw material and his 
OAVii labour and time in preparing it, but also upon the 
very tax itself which he advances to governmont ; otherwise 
he loses the use and interest of the money which ho so 
advances.] But the inconvenience hvwo pointed at, is ob- 
viated to a certain extent under our present system of 
duties ; for by the mirehouHiiKj n^yitlatioiin (of which those 
at present in force are contained in IG & 17 Yiet. e. 107, 
ss. 80 — 100, and 32 & 33 Viet. c. 103,) the importer is now 
enabled to bring his goods into this country, without being 
obliged to pay the duties until he finds for his venture 
either a foreign or a homo purchaser («). Tliis imj)rove- 
mont (great and obvious as it is,) was not introduced till 
the year 1803. 


III. Tlie excise is properly a duty upon certain com- 
modities, charged, in most cases, on the manufacturer. 
The frauds that might be liere committed unless a strict 
watch is kept, make it necessary to give the officers of 
revenue a power of entering and searching the places of 
business of such as deal in cxciscablo commodities, at any 
hour of the day; and (in presence of a constable) of the 
night likewise : and the ])rocecding3, in case of trans- 
gressions, are of a summary kind, before the commis- 
sioners of revenue or justices of the peace ; subject, how- 
ever, (in either case,) to an appeal (/). This apparent 
rigour gives the tax itself a character that has been 
thought incompatible with the temper of a free nation. 
[For which reason, though Lord Clarendon tells us (a), (*) 

(*) As to the appointment of 27 & 28 Viet. c. 12, and 41 & 42 
warehousing places, see also 23 & Viet. c. 1.';, s. 24. 

21 Viet. c. 36. As to the ware- (f) Vide post. bk. vi. 

housing of British spirits, see («) Hibl. b. 3. 
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[that to his knowledge the Earl of Bedford (who was made 
lord treasurer by King Charles the first, to oblige his 
parliament,) intended to have set up the excise in Eng- 
land, yet it never made a part of that unfortunate prince’s 
revenue; being first introduced, on the model of the 
Dutch prototype, by the parliament itself, after its rup- 
ture with the Crown, Yet such was the opinion of its 
general unpopularity, that when in 1G42 “ aspersions wore 
“ oast by malignant persons upon the House of Commons, 
“that they intended to introduce excises, the House for 
“its vindication therein did declare, that these rumours 
“ were false and scandalous ; and that their authors 
“ should be apprehended and brought to condign punish- 
“ment”(r). HoAvever, its original establishment was in 
1(543, and the royalists at Oxford soon folloAved the 
example of their brethren at AVestminster, by imposing a 
similar duty ; both sides protesting that it should be con- 
tinued no longer than to the end of the war, and then be 
utterly abolished (;r). At first it was laid oidy on those 
commodities where it was supposed the hardship would bo 
least perceivable, viz. beer, ale, eider and peivy (//). But 
the parliament soon imposed it on llesh, wine, tobacco, 
sugfir, and such a midtitudo of other commodities, that it 
might fairly bo denominated general ; in pursuance of the 
plan laid down by Mr. I’ymme, (avIio seems to have been 
the father of the excise,) in his letter to Sir J ohn Hotham, 
signifying, “ that they had ])rocecded in the excise to many 
“particulars and intended to go on farther; but that it 
“ would bo necessary to use the people to it by little and 
“little” (z). And afterwards, when the nation had been 

(?’) Com. Join'll. 8tli Oot. 1G42. excise was first moved for in tlio 
(jt) Lord Clar. b. 7. house of commons by Mr. Pnjune^ 

(//) Com. Jour n. 17th May, 1643, 28th March, 1648; but Llackstone 

(:;) Com. Joum. 30th May, 1643 ; suggests (vol. i. p. 319), that, as 

Dugdale of tho Troubles, 120. Ac- Mr. Pryune was not a member of 

cording to tho translator and eon- the house till 7th November, 1648, 

tinuator of Petavius’s Chronolo- it is probably a mistake of the 

gical History {Lon. 1659, fob), the printer for Mr. Pynimc, w'ho was 
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[accustomed to it for a series of years, tlie succoediug 
champions of liberty boldly and openly declared “the 
“ impost of excise to be the most easy and indifferent levy 
“ that could bo laid upon the people” (a) : and accordingly 
continued it during the whole usurpation. In the twelfth 
year of Charles the second, it having tlien l>een long 
established and its produce well known, some part of it 
was given to the (Vown, by way of purchase (as was 
before observed) for the feudal tenures and other oppressive 
parts of the hereditary reA'enue ; and since tha< period it 
has constantly formed part of our system of taxation.] 
And however odious its name formerly was to the people 
of Ihigland, it is now viewed AA'ith toleration ; and it is 
allowed not only to bo a convenient and effective species 
of impost, blit to be attended Avith this collateral advantage, 
that the supervision of the revenue authorities tends to 
protect commodities subject to excise from fraudulent 
adulteration. Its advantages indeed are such that, under 
recent Acts of parliament, man}' imposts have been classed 
(probably for greater convenience in collection) inuler this 
head of duties, which are not projterly in the natme of 
excise. Such is the ease Avith regard to the licences 
which the laAV requires to be annually taken out by those 
who manufacture or deal in certain articles, or who fol- 
loAv certain employments (h ) ; and also with regard to the 
licence Avhich must be taken out by ('.very jierson who 
keeps a dog (c), uses a gun (d), or deals in game (c). To 
this branch of the revenue, — which is under the manage- 
ment of the Commission('rs of Inland llevenuc {/), — have 
also been now assigned not oidy the duties payable in 


intended for chancellor of the ex- 
chequer under the Earl of Bedford. 

(a) Ord. 14th Aug. 1G40, o. 50 ; 
Scobcl, 72; Stfit. 1G5G, c. 19; 
Scobel, 453. 

(5) See 27 & 28 Viet. e. 5G, b. G. 
Among these are appraisers, pawn- 
brokers, hawkers, pedlars and house 
agents. (Ibid.) And as to pedlars, 
see also 34 & 35 Viet. c. 9G. 


(r) See 30 & 31 Viet. c. 5 ; 41 & 
42 Yict. r. 15, sm. 17 — 23. 

{(/) 33 & 31 Viet. c. 57. 

(e) 1 & 2 AVill. 4, c. 32 ; G & 7 
Will. 4, c. G5, s. 9. 

(/) As to this Board, and as to 
protioedings by it, sec 43 (ico. 3, 
c. 99 ; 5 & G Will. 4, c. 20 ; 0 & 10 
Viet. c. 5G; 12 & 13 Viet. e. 1; 24 & 
25 Viet. c. 91, s. 4G ; 31 & 32 Viet. 
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respect of the above licences, as well as the duties on stage 
and hackney carriages, on railway passengers, on race- 
horses, on wine licences and refreshment houses, — but also 
such as are known bv the name of the assessed taxes, these 
last being duties assessed and charged upon persons in 
respect of houses they inhabit, and of certain articles by 
Iheni used or kept {(j ) . And such assessed taxes comprise 
the duties on male servants, on carriages, and on ai’morial 
bearings (A) . 


IV. [Another branch of the revenue is the post office, 
or duty for the carriage of letters (?) . As wo have traced 
the original of the excise to the parliament of 1043 , so it 
is but jiistico to observe that this useful invention owes its 
fii’st legislative establishment to the same assembly. It is 
true there existed postmasters in much earlier times ; but 


o. 124. As to coiupoundUKj for 
these taxes, see 8 iSc 0 Viet. c. 3C ; 
13 & 14 Viet. e. 9G ; 2G & 27 V^iet. 
c. 33. It may be hero remarked, 
that a person failing on demand to 
pay taxes may, if there be no stfjli- 
cienl distress on his bo 

committed to prison by two com- 
missioners of taxes till pajnnent bo 
made. (See 43 Geo. 3, c. 99, s. 3 ; 
32 & 33 Viet. c. 14, s. 30.) 

{g) See 32 33 V^iet. c. 14; 

83 & 31 Viet. c. 32, Part V, As 
to the cxelso, generally, see 7 & 8 
Geo. 4, e. 53; 9 Geo. 4, e. 41; 

I & 2 Will. 4, c. 22 ; 2 k 3 AVill. 4, 
0 . IG ; 4 & 5 Will. 4, c. 51 ; c. 7G, 
ss. 9, 10 ; 7 Will. 1 k 1 Viet. e. 49 ; 
3 & 4 Viet. c. 17 ; 4 & 5 Viet. c. 20 : 
5 & 6 Viet, cc, 25, 79, 93 ; 8 & 9 
Viet. c. 15; 10 & 11 Viet. c. 42; 

II & 12 Viet. c. 121, 8s. 9-^11, 18, 

28; 12 & 13 Viet. c. 1 ; 15 & 16 
Viet. c. 61 ; IG & 17 Viet. eo. 37, 
127; 17 & IS Viet. oc. 27, 30; 
18 & 19 Viet. ce. 38, 91 ; 19 k 20 
Viet, c, 34 : 23 24 Viet, ee, 90, 


113, 114, 129 ; 21 & 25 Viet. c. 91 ; 
25 Viet. c. 22 ; 27 k 28 Viet. c. 9 ; 

28 k 29 Viet. c. G6 ; e. 9G, ss. 23-- 

29 ; 30 & 31 Viet, c, 90, ss. 1—19. 
33 k 31 Viet. c. 32, Part II. ; 43 & 
41 Viet. e. 20; 44 Viet. c. 12. 

(//) As to assessed taxes, see 43 
Geo. 3, cc. 99, IGl ; 48 Geo. 3, 
c. 141 ; 3 Geo. 4, e. 88 ; 4 k 5 
Will. 4, c. GO ; 3 Viet. c. 17 ; 5 <fc 6 
Viet. ec. 37, 80 ; G 7 Viet. c. 24 ; 
7 & 8 Viet. c. 46 ; 14 & 15 Viet, 
c. 3G ; IG k 17 Viet. e. 90, s. 8; 
17 k 18 Viet. e. 1, s. 5; e. 85; 
19 k 20 Viet. c. 80; 24 k 25 Viet, 
e. 91, ss. 45, 46; 30 & 31 Viet, 
c. 90, ss. 25, 2G ; 32 k 33 Viet. c. 14, 
Part V. and Sehed. (E.). And as 
to the management of taxes gene- 
rally, see Tlie Taxes Management 
Aet, 1880 (43 k 44 Viet. c. 19). 

{i) By the 38 & 39 Viet. c. 22, 
s. G, the duties authorized by the 
Post OfiScc Acts aro to be deemed 
stamp duties, and are to bo under 
the management of the Commis- 
sioners of Inland Revenue. 
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[tbeir business was probably confined to the furnisliing of 
post horses to persons who were desirous to travel ex- 
peditiously, and to the dispatching of extraordinary packets 
upon special occasions. King James the first originally 
erected a post office under the control of one Matthew Do 
Questor or De L’Equostcr, for the conveyance of letters to 
and from foreign parts. In 1035, King Charles the first 
erected a letter office for England and Scotland, and settled 
certain rates of postage (./) ; but this extended only to a 
feAv of the principal roads, the times of carriage were un- 
certain, and the postmasters on each road were rccpiired to 
furnish the mail with horses at tlu; rate of twopence half- 
penny a mile. On the breaking out of the (dvil war, great 
confusions and interruptions were necessarily occasioned in 
the conduct of the letter office (/r). And about that time 
the outline of a more extended and regular plan seems to 
have boon conceived by Mr. Edmund Ih'idcaux, who was 
appointed attoraey-genoral to the commonwealth, after tho 
death of King Charles. He was chairman of a commit! oe 
of the House of Commons, in IGIJ, for considering what 
rates should bo set upon inland letters (/) ; and was after- 
wards appointed postmaster by an ordinance of both the 
Houses ijn), in the execution of which olluse he first 
established a weekly conveyance of letters into all parts 
of tho nation (a) ; thereby saving to the public the charge 
of maintaining postmasters, to the amount of 7,000/. per 
annum. And his own emoluments being probably very 
considerable, the common council of London endeavoured 
to erect another post-office in opposition to his, till cheeked 
by a resolution of tho House of Commons, declaring that 
tho office of postmaster is and ought to bo in the solo power 


(y) 20 Rym. Fa3d. 192, C30. Witherings, and ufterw^arda to 

{k) Blackstono says (vol. i. p. Philip Burlamacby. (20 Rym. 
322) that at one time the ollico of Fend. 429.) 

postmaster was claimed by Lord (/) Com. Joum, 28th Mar. 1C42. 
Stanhope (Latch, 87), but was con- [ni) Ib. 7th Sept. 1044. 

firmed by Charles the first to one [n) Ib. 21st Mar. 1C49. 

William Frizell, then to Thomas 
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[and disposal of tho parliament (o). But in 1657 a regular 
post-office was erected, by the authority of the Protector 
and his parliament, upon nearly the same model as has 
been ever since adopted, and with the same rates of postage 
as continued till the reign of Uueen Anne (^).] After the 
Restoration a similar office, with some improvements, was 
established by statute 12 Car. II. c. 35 ; but the rates of 
letters have been since altered, and further regulations 
added by many subsequent statutes (q). 

It has been asserted that no more eligible method of 
raising money upon the subject can bo devised than this 
tax, inasmuch as it affords to both the government and the 
people a mutual benefit ; because the government acquire 
a revenue, and the people do their business with greater 
ease, expedition, and cheapness, than they would bo able to 
do if no such tax, (and of course no such ofiice,) existed (r). 
Of late, however, the post-office has been regarded less as a 
source of revenue, than as affording an easy, ready, and 
cheap transmission of correspondence, — for the convenience 
of the public and the promotion of the commercial interest 
of the country. Accordingly the postage has gradually 
since the year 1840 become reduced to an uniform rate, 
irrespective of distance, and amounting at present only to 
the sum of one jionny for every letter conveyed between 
places in the United Kingdom, provided it does not exceed 
one ounce in weight (s) . And in finthcr development of 

(<?) Com. Journ. 21st Mar. U>19. 1 1 Bl. Com. 323. 

{j)) Ib. 0th June, 1657 ; Scobcl, (.s) The rate for a post-card is, 
511. indeed, not to exceed the sum of 

((/) See the later Acts 7 Will. 4 one halfpenny (38 & 39 Viet. c. 22, 

& 1 Viet. cc. 33, 36 ; 1 & 2 Viet. s. 1) ; and see as to Reply Post 

cc. 97, 98 ; 2 & 3 Viet. c. 52 ; 3 & 4 Cards, the statute 45 k 46 Viet. c. 2. 
Viet, c. 96 ; 10 & 11 Viet. c. 85 ; It may be observed that by 3 & 4 
11 k 12 Viet. c. 88 ; 23 k 24 Viet. Viet. c. 96, tlie privileg'e fonnerly 
c. 65 ; 33 k 31 Viet. (*. 79 (‘‘ The exercised by all members of parlia- 

Post Office Act, 1870’’) ; 34 ment, of franking^ or sending and 

c. 30 ; and 38 & 39 Viet. c. 22. receiving letters free of duty, was 
And as to colonial posts, see 7 & 8 wholly abolished. 

Viet. c. 49, 
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tlie system, books, neicspapcrs and otlier postal packets are 
now also conveyed at even lower rates than letters, in pro- 
portion to the weight convoyed. Yet the produce arising 
from this branch of the revenue appears to ho steadily 
increasing {t). 


V. A fifth branch of the revenue (also under the 
management of the commissioners of inland revenue) 
consists in the stamp duty, which is a tax imposed upon a 
great I'ariety of legal and other documents (??) ; and in 
fact on almost all instrunu'nts between man and man 
which are WTitteu on parchment or paper; as also upon 
cards and dice (./•). This tax (which varies in its amount 
according to the nature of the thing stamped), thougli 
in some cases heavily felt, yet affords some comiicnsatory 
advantage to the public, by authenticating instruments, 
and rendering it more difficult to forgo dc'cds of any 
antiquity ; since, as the officers of this branch of the 
revenue vary their stamps frequently, by marks known to 
none but themselves, a man that would forgo a deed of 
antient date, must know and bo able to countorf('it the 
stam]) of that time (//) . The first institution of the stamp 
duties was by statute 5 & 0 W. & M. c. 21 (z) ; but they 
have long since been increased vastly beyond the original 
design (a). And there are two duties classed by act of 


(/) The machinery of tlio Post 
Office is now also used in managing 
savings banks (43 &: 44 Viet. c. 3G), 
and issuing money orders and even 
postal orders (43 &: 44 Viet, c, 33), 
and providing small insurances and 
annuities (4o & 4G Viet. c. 51) ; also, 
for the conveyance of small parcels 
(45 & 4GVict. c. 74). Moreover the 
electric telegraphs are now placed 
under the same direction, 

(w) See 28 & 29 Viet. c. 46, as to 
ceno't fees ; 32 Si 33 Viet. c. 49, as to 
fines and frc'i to local authorities ; 


et vide sup. p. 570, n. (i). 

{x) See 25 Viet. c. 22, ss. 27 — 37. 
(y) 1 BL Com. 324. 

(r) Ib. 

{a} The principal Stamp Acts are 
tlie 55 Ceo. 3, c. 184, and the Stamp 
Act, 1870 (33 & 34 Viet. c. 97). 
See also the following statutes 
containing enactments on this sub- 
ject: 11 Geo. 4 k 1 Will. 4, c. 43; 
1 k 2 Wm. 4, c. 22 ; 2 & 3 Will. 4, 
c. 120; 5&GWill. 4,c. 20; 18&19 
Viet. c. 36; 19 & 20 Viet. c. 27; 
21 k 22 Viet. c. 11 ; 2H k 29 Viet. 
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parliament under this branch of the revenue, (though of a 
different nature from the rest,) which are of such import- 
ance as to deserve a particular mention, viz., that payable 
under the Legacy Duty Acts (A), and that payable under 
“The Succession Duty Act, 1853” (r). 


c. 45 ; 30 ^ 31 Viet. e. 90, hs, 20 — 
24; 33 & 34 Viet. c. 32, Part III. ; 
c. 98 ; 34 & 35 Viet. c. 4 ; and 37 & 
38 Viet. e. 19. 

(/>) Sec 30 Geo. 3, e. 52 ; 45 
Geo. 3, e. 28 ; 55 Geo. 3, c. 184, 
soiled. ; 8 & 9 Viet. c. 70, s, 4 ; 13 
& 14 Viet. e. 97 ; and 41 Viet, 
c. 12, HS. 20—43. Duty is cliar£»*e- 
aI)lo both on lof^acics, and on the 
residue of the personal estate of a 
person deceased. But the husband 
or wife of the deccast'd is exempt 
from tlio duty, and so also arc the 
royal family. Where the legacy or 
residue, or part of the residue, a(‘- 
erues to a child or descendant of a 
child, — or the failier or mother, or 
any lineal ancestor, — of the de- 
ceased, the duty is 1 L i>er cent. If 
to a brother or sister, or any de- 
scendant of a brother or sister, 3/. 
per cent. If to a brother or sister 
of the father or mother of the de- 
ceased, or any descendant of such 
brother or sister, 5/. per cent. If 
to a hrothcr or sister of a grand- 
father or grandmother of the de- 
ceased, or any descendant of such 
brother or sister, C^. jier cent. And 
if to any person in any other degree 
of collateral consanguinity to the 
deceased, (or to any stranger in 
blood,) 10^. per cent. As to sum- 
mary proceedings in tho Court of 
Exchequer to enforce payment of 
legacy, or succession or probate 
duties, SCO 28 & 29 Viet. c. 104, 
RS. 55 — 57. 

(r) 16 & 17 Viet. c. 51. This Act 
imposes a succession duty on all 


boncticial iutcTcst in property, real 
or personal, accruing to any party 
upon any death which shall have 
taken place after IDth May, 1853 ; 
and on every increase of benefit ac- 
cruing to any person after that day, 
by the determination of any charge 
on real or personal iiro2)erty where 
such charge is determinable only by 
reference to death. The rate of this 
duty varies according to the degree 
of consanguinity, or the absence of 
(ionsauguiuity, between the i)arly 
becoming beneficially entitled and 
the i^arty from whom tho interest is 
derived ; and varies according to the 
same scale as set forth in tho last 
note with respect to legacy duty. 
But it is to he understood that the 
duty under this Act is not in any 
case chargeable in addition to that 
under the Legacy Duty Acts ; it 
being provided, that no person 
charged with the duty under those 
Acts in re.spect of any property sub- 
ject to such duty, shall be charged 
also with tho duty granted by the 
Act now in question in respect of 
tho same acquisition of the same 
property flG k 17 Viet. c. 51, s. 18). 
Where the succession duty has be- 
come payable, notice must bo given 
of it, within such period as tho Act 
directs, to the Commissioners of 
luland Revenue, under a heavy 
l^enalty in case of neglect ; and 
a like penalty will be payable 
cveiy month during which tho 
neglect continues (sect. 44 — 46). 
On the construction of this Act, 
(with wliich are incorporated 36 
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YI. The last branch of revenue to be here noticed, is 
the duty which is charged upon all oflSces of profit and 
pensions payable by the Crown, exceeding the value of 
lOOA per annum. This was first imposed in tho reign of 
G-eorgo the second for a limited period (d) ; but, after 
having been from time to time continued, was made per- 
petual by G & 7 Will. IV. c. 07 (e). 

YII. The taxes of which notice has now boon taken 
comprise tho whole of those wliich aro permanently fixed 
upon the subjects of this realm. But in tho year 1842, 
tho revenue being then insufficient- to meet the public 
exponditiire, it was thought proper to revive with some 
modifications a tax which had been levied on fonnor oc- 
casions of emergency, for a limited jicriod, viz. an ittcome 
tax {/). Accordingly, by 6 & C Viet. c. 86, this tax was 
re-imposed, in tho first instance for a terra of three years 
only, on tho yearly profits arising from proi)crty, pro- 
fessions, trades and offices. But at tho expiration of that 
term, and since by frequent renewals up to the jircsent 
time, tho existence of tho tax has been juolongcd, though 
the rate in tho pound has been the subject of variations in 
the successive Acts by which the tax itself has been con- 
tinued {(j). 


Gfo. 3, c. 52, ss. 10- 12, 14, 2;i,) 
Bco The AU.-Goii. r. TLillr tt, 2 IT. 

N, uG8 : The Same r. Lord Mid- 
dleton, 3 II. k. N, 12o ; The Same 
V, Sibthorpe, ib. 421 ; In re Elwea, 
ib. TlTi* ; Att.-Gen. r. J>akor, 4 H. 
& N. 19 ; The Same v. Braybrooke, 
5 H. & N. 488 ; The Att.-Gen. 
Upton, Law Hep., 1 Exeh. 224 ; 
Wallace v, Att.-Gcn., ib. 1 Ch. 
App. 1. 

[d) See 31 Geo. 2, c. 22. 

{e) As to this duty, bco 30 & 40 
Viet. c. IG, 8. 12, and 40 & 41 Viet, 
c. 10. Sec also 2 & 3 Viet. c. 94, 
exempting from it the })ensioii to 


tlic lJulvC of Marlborough and his 

po. sit rity. 

if) Tho called 

]*ro])t‘rfij) tax was first introduced 
in 1798, — abolished in 1802, — re- 
vived in 1803, again abolished in 
181 C, — and again revived in 1812. 
(See MeCullocli’s Statistical Ac- 
count of the Ih’itish Kinj>irc, vol. ii. 

pp. 514, 515.) 

{(j) Ah to the income-tax, see 
5 & G Viet. c. 35 ; 6 & 7 Viet, c. 24, 
s. 7 ; 14 & 15 Viet. c. 12 ; 10 & 17 
Viet. cc. 34, 91 ; 17 & 18 Viet. c. 85; 
18 & 19 Viet. c. 35 ; 19 & 20 Viet, 
c. 80 ; 22 & 23 Viet. c. 18 ; 23 Viet. 
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All of the above taxes are levied (as before in part 
explained) to discharge the expenses which are annually 
incuixed by the government, in respect of the public 
service, including therein the maintenance of the royal 
dignity; and a very largo proportion of these expenses 
consist in payments made on account of the interest of 
the national deity — a subject of which it is ])roper there- 
fore to tak() some notice in this idaco. 

The national debt is in part funded and in ]iart ^^n- 
fanded; the former being that which is secured to the 
national creditor upon the public funds, (tli(! nature of 
which will 1)0 presently explained,) the latter, that which 
is not so provided for. The unfunded debt is compara- 
tively but of small amount, and is generally secui’cd by 
cj'cheqaer hdh and londu, which are instruments issued by 
the exchequer, under the auihority (for the most part) 
of Acts of Parliament })assed for the purpose; and 
containing an engagement, on the i)art of tlio govel’n- 
ment (//), for tlie repayment of the principal sums ad- 
vanced, with interest in the mean time (/). Bui of the 
funded dcl)t, a more i)articidar account may here be 
acceptable. 

[In order to take a clear and comprehensive view of 
the nature of tliis 2>art of the national debt, it must be 
premised, that after tlie llovolution, when our now con- 
nexions with ]:iuro 2 )e introduced a now system of foreign 
politics, the oxj)enses of the nation, — not only in settling 
the new establishment, but in maintaining long wars on 

c. 14 ; 21 S: 2-3 Viet. c. 01, ss. 3(), ci])lo on which the tnx is ii.ssesscd, 
37, 3S, 4i>y 4() ; 2.3 Viet. c. 22, ss. see Udney r. The lion. East India 
42 — 45 ; 27 2S Viet. c. s. 15, Company, 1*3 C. B. 733. 

Hched. D. ; 30 Viet. 23, sched. C. ; (h) Exchequer Bills issued under 

32 & 33 Viet. c. 11, Burt IT. ; 33 the authority of Parliament art* 
Viet. c. 4 ; 33 & 34 Viet. c. 32, charged upon and paid out of the 

Part IV. ; 34 Viet. cc. 5, 21 ; covtiolidated fund. (See 29 &: 30 

35 & 3C Viet. c. 82 : 36 Viet. c. 8 ; Viet. c. 25.) 

41 k 42 Viet. c. 15, Part TI. : (/) As to exchequer bills and 

42 k 43 Viet. c. 21, Part II. ; bonds, see 57 Goo. 3, c. 48, and 

44 Viet. c. 12, ti. 19 ; 45 k 46 Viet. 29 & 30 Viet. c. 25. 

c. 41, 88. 9 12. As to the piTu' 
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[the continent for the security of the Dutch harrier, reducing 
the French monarchy, settling the Spanish succession, 
supporting the House of Austria, maintaining the liberties 
of the Germanic body, and other purposes, — increased to 
an unusual degree ; insomuch that it was not thought ad- 
visable to raise all the expenses of any one year by taxes 
to be levied within that year, lest the unaccustomed weight 
of them should create murmurs among the people. It was 
therefore the policy of those times to anticipate the revenues 
of their posterity, by borrowing immense sums for the 
current service of the State, and to lay no more taxes upon 
the subject than would suflice to pay the annual interest 
of the sums so borrowed : by this means converting the 
principal debt into a new species of property, transferable 
from one man to another at any time and in any quantity. 
A system which seems to have had its original in the state 
of Florence, a.u. 1344 ; which government then owed about 
OOjOOOA sterling ; and, being unable to pay it, foimed the 
principal into an aggregate sum, called motaj )horically a 
mount or bank, the shares whereof were transferable like 
our stocks, •with interest at five i)er cent., the juices vary- 
ing according to the exigencies of the state (/■).] This 
policy of tlie English parliament laid the foundation of 
what is called the national debt, (for a few long annuities 
created in the reign of Charles the second Avill hardly de- 
serve that name) : and the example then sot has been only 
too faithfully followed in more modern times, particularly 
during the wars in the reign of Uueen Anne, and after- 
wards in the war with the revolted provinces of America 
and in that with revolutionary France, so that the 
capital of the unredeemed funded debt of Great Britain 
and Ireland amounted, on the Olst March, 1883, to 
712,697,000/., independently of an outstanding unfunded 
debt to the extent of 14,185,000/. more (/). 

(A) “ Fro tempore^ pro upe^ pro Un, Hist, xxxvi. IIG. 

commodoy mimiitur corum pretiion (/) This does not include the 

’ — Aretin. See Mod. value in stock of terminable an- 


VOL. IT. 
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The form of the security held by the public creditors, in 
respect of the funded debt, is that of annuities granted by 
parliament to those who originally advanced the money, 
and granted for the most part in perpetuity, affording a 
certain rate of interest for ever upon the principal sum 
due. To the payment of these annuities, the public faith 
is jiledgod ; but the annuitants have no right to call for 
payment of the principal ; while on the other hand the 
public has, in general, a right to insist on making that 
payment, whenever it shall bo in a condition to do so, — 
and thereby redeeming the annuities. These annuities are 
denominated the ; and are not only transferable 

by the holder, but pass by law 1 o his representatives ; and 
are subject, indeed, in every material particidar, to all the in- 
cidents ordinarily attaching to other personal property (;»). 

The liability thus fastened upon the present generation, 
to discharge the interest of a puldic debt, the bulk of which 
was contracted before they came into existence, may at first 
sight carry the air of hardship ; but there can bo no rea- 
sonable doubt of the right of our ancestors to impose the 
burthen. The loans out of v'hieh the debt principally arose. 
Were incun'ed in the support of wars wliich they deemed 
necessary for the maintenance of the public freedom, 
honour, or prosperity — objects of a lasting and descendible 
kind, in which their successors were not less interested than 


imitios, ■which (at tho haiuc daft') 
amounted to 29,4()0,U()0/. Sec the 
Finance Ac(*ouTits for the year clld- 
i ng JU st IVtarel i , 1 S S 3 . 

{m) Property in the public 
funds,’' (as to Tvliick term, see 
Grainger r. Slingshy, 23 L. J., 
Ch. 373,) vras not fonnerly subject 
to execution for debt ; but it may 
now bo charged for that purpo.'^e 
by order of a judge. (I it 2 Viet, 
e. 110, s. 14.) As to the repeal of 
the Acts fonnerly in force against 
stock -jobbing in the public funds, 
see 23 Viet. e. 28. And as to the 


illegality of contraets for ditfer- 
ences, othenvisc called “ time-bar- 
gains,’’ irrespectively of these acts 
and by force merely of tho common 
law, sec Barry v. Cro.sskey, 2 J. & 
71. 1 ; Thacker r. Hardy, Law Rep., 
•1 Q. B, D. C83. In the National 
Debt Act, 1870, (33 & 31 Viet. c. 
71,) there arc a variety of enact- 
ments relating to the national debt ; 
chiefly in reference to the payment 
of dividends, unclaimed dividends, 
and the issue to stockholders of 
stock certificates with coupons an- 
nexed made payable to liearer. 
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themselves. The supplies required for the purpose wore 
too large to have been defrayed in their own times ; nor 
would it have been just that our ancestors alone should 
have struggled under the burthen, when their descendants 
were to share the benefit. Though the necessity for en- 
gaging in these wars should now appear to be in any 
instance questionable, the argument remains unaltered. 
In the nature of things, the existing race can be the only 
judges of the necessity of a war ; and it is in the order 
of Providence, that in this (as in other particulars) the 
interests of unborn generations should bo confided to tho 
management of their i)rcdeccssors. 

The funding system, while thus unimpeachable in point 
of natural justice, is on tho other hand attended in some 
respects with considerable advantage to tho public. It 
affords a ready, safe and easily convertible species of in- 
vestment for capital that would otherwise lie unproductive, 
or bo laid out in securities of a more troublesome and 
hazardous kind. It is also so fai* a source of strength to 
the country, that it gives that numerous class of indi- 
viduals who constitute tho fundholders, and whoso dividends 
depend upon the produce of tho taxe.s, a direct interest in 
the stability of tho national institutions, and tlie preserva- 
tion of tho public welfare. 

It cannot, however, bo denied, that these taxes, in their 
more direct operation, tend to impair tho productive ability 
of the industrial classes ; and that the amount of them 
required to discharge the interest of tho enormous debt 
for which the nation is now liable, weighs heavily upon 
the country, and darkens our pro.spects for tho future (n). 
The more immediate alarm, indeed, which it is calculated 
to excite, is perhaps for tho safety of tho public creditor. 
For it is obvious, that the capital invested in tho funtls 

(;/) At the period when Black- ‘‘ taxes that arc rained upon tho 

stone TiTote, the capital of the na- “ necoHsaries of life, for the pay- 

tional debt, funded and unfunded, ‘‘ merit of the iiitercHt of thin 

was only 136,000,000/. Yet he says debt, arc a hurt both to trade 

(vol. i. p, 328), The enormous and miaiufaeturc^, 

v p 2 
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exists, (like any other debt,) in name and in paper only ; 
and that its value depends entirely upon the degree of 
reliance that can be placed in the good faith and resources 
of the government. But if the confidence of the fund- 
holder should in either of these points be deceived, (a 
danger that manifestly increases as the debt increases,) the 
ruin in which so large a class of the community would 
inevitably be involved, and the irreparable shock to public 
credit, might have general and national results of a nature 
too painful to be steadily contemplated. 

[To return to the subject of the taxes : it is to be ob- 
served, that the respective produces of customs, excise, 
Btami)8, and several other taxes, were originally separate 
and distinct funds ; being securities for the sums advanced 
on each several tax, and for them only. But at last it 
became necessary, in order to avoid confusion, to reduce 
the number of these separate funds by uniting and blending 
them together. There were formerly three capital funds 
in existence, which had been thus produced by the aggre- 
gation of several component parts : the aggregate fund, the 
general fund, (so called from such union and addition,) and 
the South Sea fund, — the last being the produce of the 
taxes appropriated to pay the interest of such part of the 
national debt as was advanced by the South Sea Company 
and its annuitants.] But in the year 1787 the public 
accounts wore again newly arranged, by abolishing these 
divisions and including the whole in one, called the co«- 
solidated fund (o) ; which has been since combined with 
that of Ireland, and forms with it the Consolidated Fund of 
the Zhiited Kingdom {p). 

The consolidated fund — comprising the produce of all 
the taxes which have been enumerated in this chapter, 
together with some small receipts from the royal hereditary 
revenue (surrendered, as before explained, to the public use), 
and from other sources (y), — constitutes almost the whole 

(f>) StHj 27 Geo. 3, c. 13. (y) See, for example, 31 & 32 

(/») See 56 Geo. 3, e, 98 ; 19 & 20 Viet. c. 9, as to casual receipts by 
Viet, c, 59. pei*sons holding public offices. 



C HAP. VII. — OF THE ROYAL REVENUE. 


581 


of the ordinary public revenue of the United Kingdom of 
Great Britain and Ireland; and the net receipts of in- 
come paid into the exchequer in the financial year ending 
31st March, 1883 (after deducting repayments, &c.), 
amounted to 89,004,000/. (r). The consolidated fund is 
pledged for the payment of the whole of the interest of 
the national debt of Great Britain and Ireland (.v) ; and, 
besides this, is liable to several other specific charges 
imposed upon it at various periods by act of parliament, — 
such as the cii'il list and the salaries of the judges and am- 
bassadors and some other official persons (/) ; after pay- 
ment of which, the suiqdus is to bo indiscriminately applied 
to the service of the united kingdom under the direction of 
parliament (n). Of the cii'il list it will bo proper hero to 
give some further explanation. 

This is an annual sum granted by parliament at the 
commencement of each reign, for the expense of the 
royal household and establishment, as distinguished from 
the general exigencies of the State ; and is the provision 


(;•) Finance accounts for the year 
ending 31ftt March, 1883. 

(.v) 5G (too. 3, c. 9(S. See also 
2 k 3 Will. 4, c. IIG; 19 & 20 
Viet. c. lOS. 

(/) See 19 & 20 Viet. c. 108, s. SO, 
as to tlio isialario.s of the judges of 
county courUy being charged upon 
the consolidated fund. 

[(f) See for example 35 & 3G Viet, 
c. 1. By 17 k 18 Viet. c. 94, in 
order to bring the national income 
and expenditure under tht; more 
immediate view and control of 
parliament, certain pa\Tnentfl and 
salaries formerly charged on tlio 
consolidated fund, were directed, 
for the future, to be jmid out of 
supplies from time to time provided 
and appropriated by parliament 
for the purpose. Of sucli an Ap- 
propriation Act, tho 42 & 43 Viet, 
c. 51, is an example. 


It may bo liere noticed that, out 
of tho consolidated fund, advances 
of money for j>ublic works and 
fisheries, for employment of tho 
poor, and for other purjvjHcfl, aro 
from time to time* aiithori/ed by 
Act of rarliament. Of such an Act, 
in rcferc'nce to advan(*(»R for J^uhlic 
WvrJiSy the 42 & 43 Viet. c. 77, 
is an example. It may be further 
obs(irved that by the 6G Geo, 3, 
c. 98 (al)ove cited), the consolidated 
fund is also primarily charged with 
the payment of the interest on tho 
sinking fund ap2)licable to the re* 
duntion of the national debt. At 
different periods of our financial 
history, different principles have 
been pursued as to the manner in 
wliich such afund should be formed. 
(See 32 (ieo. 3, c. G9 ; 10 Geo. 4. 
c. 27; 3 & 4 Will. 4, c. 24 ; 29 &: 30 
Viet, c. 1 1 ; 38 & 39 Viet. c. 45.) 
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before stated to be made for the Crown out of the taxes, 
in lieu of its proper patrimony, and in consideration of the 
assignment of that patrimony to the public use. This 
arrangement has prevailed from the time of the Hevolu- 
tion downwards, though the amount fixed for the civil list 
has been subject in different reigns to considerable varia- 
tion. At the commencement of the present reign a civil 
list was settled on her majesty for life to the amount of 
385,000/. per annum, payable quarterly, out of the con- 
solidated fund ; of which the sum of 00,000/. is assigned 
for her majesty’s privy purse, and the remainder is appli- 
cable chiefly to the salaries and expenses connected with 
her household (a*) . In return for which grant it was at 
the same time jwovidcd, that the hereditary revenues of 
the Crown (with the exception of the duties of excise on 
beer, ale, and cider, which were to bo discontinued during 
the present reign) should, during the present queen’s life, 
be carried to, and form part of, the consolidated fund (y). 
The civil list (as will sufiiciently appear from these expla- 
nations) is therefore granted by the public in exchange 
for the whole of that part of the consolidated fund, which 
is the produce of the revenue of the sovereign in his own 
distinct capacity ; the remainder of that fund being rather 
the revenue of the public or its creditors, though collected 
and distributed again in the name and by the officers of 
the Crown (~). The civil list, thondore, now stands in the 
same place as tla.* hereditary income did formerly; but 
with this great dih'orence, that it is not chargeable, as the 
hereditary income was, with the general and public ex- 
penses of government (a ) . [The whole revenue of Queen 
Elizabeth amounted to 000,000/. a year {b ) ; that of King 
Charles the first was 800,000/, (r) ; and the revenue 

(.r) The Act for tliis purpojse in nu]}. p. 543. 

1 2 Viet. c. 2. See the Finance (:) 1 Bl, Com. 332, 333. 

accounts for the year ending 31st {//) Ibid. 

March, 1883. (/>) Lord Clar. Continuation, IG 3. 

(//) 1 & 2 Viet. c. 2. As to the (r) Com, Joum. 4th September, 
revenue derived from >rnr/:, vide IGGO. 
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[voted for King Charles the second was 1,200,000/. (r/) ; 
though complaints were made (in the first years at least) 
that it did not amount to so much (c). But it must ho 
observed, that under these sums were included all manner 
of public expenses ; among which Lord Clarendon in his 
speech to the parliament computed, that the charge of tho 
navy and land forces amounted annually to 800,000/., which 
was ton times more than before the former troubles (e). 
The same revenue, subject to tho same charges, was settled 
on King James tho second (./’) ; but, by tho increase of 
trade and more frugal management, it amounted on an 
average to a million and a half per annum — besides other 
additional customs granted by parliament, which produced 
an annual revenue of 400,000/. (j/), — out of which his 
fleet and army wore maintained at tho yearly expense of 
1,100,000/. (//). 

Upon the whole, it is doubtless much better for tho 
Crown, and also for the people, to have tho revenue settled 
upon the modern footing rather than ujjon tho antient : 
for the Crown, because it is more certain, and collected 
with greater ease ; for tho peojde, because they are now 
delivered from the feudal hardships, and oilier odious 
branches of the prerogative. And though complaints 
have sometimes been made of tlio increase of the civil list, 
yet if we considcir tho sums that have been formerly 
granted, the limited extent under wliich it is now esta- 
bli.shed, the revenues and prerogatives given up in lieu of 
it by the Crown, and, above all, tho diminution of tho 
value of money, compared with what it was worth in 
former reigns, — wo must acknowledge these complaints to 
bo void of any rational foundation : and that it is impos- 
sible to support that dignity, wliich a sovereign of this 
country should maintain, with an income in any degi'co 
less than what is now established by jiarlianumt.] 

(ff) Com. Journ. 14th Sept. 16G0. (//) Caps. 3, 4, 

(f) Ib. 4th June, 1GG3; Lord (//) Com. Jouru. 1st Mar. and 

Clar. Continuation, 1G5. 20 Mar, 18G8. 

(/) 1 Jac. 2, c. 1. 
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CHAPTER VIII. 

01 THE ROYAL FORCES. 


It will bo recollected that, in a former place, when con- 
sidering that branch of the royal prerogative which relates 
to the right of military command, we postponed the dis- 
cussion of the manner in which the royal forces were raised 
and regulated {a). To this subject, after some preliminary 
remarks on the history of our military system, we now 
propose to devote the present chapter. 

[In the time of our Saxon ancestors, as appears from 
Edward the Confessor’s laws (h), the military force of this 
kingdom was in the hands of the dukes (or heretochs), 
who were constituted through every province and county 
in the kingdom ; being taken out of the principal nobility, 
and such as were most remarkable for being “ sapientes, 
Jidcleft, et anitnosi.” Their duty was to lead and regulate 
the English armies, with a very unlimited power; p rout 
via riaitm fucrit nd houorvm voronev vi iiii/itafvm regni.’’ 
And because of this great power they were elected by the 
people in their full assembly ; or folkmote, in the same 
manner as sherills w'oro elected: following still that old 
fundamental maxim of the Saxon constitution, that where 
any officer was entrusted with such power as if abused might 
tend to the oppression of the people, that pow'er should be 
delegated to him by the vote of the peoj^le themselves (c). 


[a) Vide sup. p. oOO. 

(b) TrVilkiiis, Leg. Anglo -Sax. LI, 
Edw. Confess, c. De llcretochiis, 

(«^) “ Isti vero viri difiehantur per 
co^nmune consilium ^ pro communi 
utilltaic rcgnlj per provincias ci pa^ 


trias universasy et per singulos corni- 
tutus, in plena folkmote, sicut et 
comites, prorinciarum et comitatuum, 
digi dehent ,^^ — LI. Edw. Confess, 
ubi sup. See also Bode, Eccl. Hist. 
1. 5, c. 10, 
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[So, too, the antient Germans, the ancestors of onr Saxon 
forefathers, had their dukes, as well as kings, with an 
independent power over the military, as the kings had over 
the civil state. The dukes were elective, the kings here- 
ditary: for so only can ho consistently understood lhat 
passage of Tacitus, “ref/cs e.v nohUitatc, duces cx rirtidc 
sumnitt*’ (d). In constituting their kings, the family or 
blood roj'^al was regai’ded; in choosing their dukes or 
leaders, warlike merit : just as Crosar relates of their 
ancestors in his time, that whenever they went to war, by 
way either of attack or defence, they elected leaders to 
command them (c). This large share of power, thus con- 
ferred by the people, though intended to preserve the 
liberty of the subject, was perhaps unreasonably detri- 
mental to the prerogative of the crown ; and accordingly 
we find a very ill use made of it by Edrie Duke of Mercia, 
in the reign of King Edmund Ironside ; wlio, by his office 
of duke or herctoch, was entitled to a largo command in 
the king’s army, and by his repeated treacheries at last 
transferred the crown to Canute the Dane. 

It seems universally agreed by all historians, that King 
Alfred first sotfled a national militia in this kingdom, and 
by his prudent discipline made all the subjects of liis 
dominion soldiers; but we are unfortunately left in the 
dark as to the particulars of this his so celebrated regula- 
tion ; though, from what was last observed, the dukes 
seem to have boon left in the possession of too largo and 
independent a power ; which enabled Duke Harold, on the 
death of Edward the Confessor, though a stranger to the 
royal blood, to mount for a short space the throne of this 
kingdom, in prejudice of Edgar Athcling, the rightful 
heir. 

Upon the Norman conquest the feudal law was intro- 
duced here in all its rigour, the whole of which is built on 

Do Morib. Germ. 7. gui cl hdlo prfVHxnty (hliguntur,' 

(/") “ Qmim helium civitas nut ilia- Do Bell. Gall. 1. 0, c. 22. 
turn defcndity nut iufert, mngistratun 
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[a military plan. The particulars of that constitution have 
been already explained (/) It is sufficient here to ob- 
serve, that, in consequence thereof, all the land in the 
kingdom held by tenure in chivalry was divided into what 
were called knights’ fees, in number above sixty thousand ; 
and for every knight’s fee a knight or soldier, miles, was 
bound to attend the king in his wars for forty days in 
a year ( y) ; in which space of time, before war was reduced 
to a science, the campaign was generally finished, and a 
kingdom either conquered or victorious. By these means 
the king had, without any expense, an army of sixty 
thousand men always ready at his command. And ac- 
cordingly we find among the laws of William the Con- 
queror (//), one which in the king’s name commands and 
firmly enjoins the personal attendance of all knights and 
others; “ quod haheant ct tencant se sempev hene in armis et 
in equis, nt decet ct oportet: et quod sint semqwr prompti ct 
parati ad scrviiium suum intcyrum nohis expiendum ct 
pcrayendum, cum opus ad/uerif, secundum quod dehent de 
feodis ct tenement is suis de jure nobis facere.'” This personal 
service in process of time degenerated into pecuniary 
commutations or aids ; and at last the tenure in chivalry 
itself was (as wo have seen) abolished at the Restoration, 
by statute 12 Car. II. c. 24. 

In the meantime we are not to imagine that the king- 
dom was left wholly without defence in case of domestic 
insurrections, or the xu’ospoct of foreign invasions. Besides 
those who, by their military tenures, were bound to per- 
form forty days’ service in the field, first the assize of 
arms, enacted 27 lieu. II. (/), and afterwards the statute 


(/) Vide sup. vol. I, p. 172 et 
scq. 

(y) We frequently read of half 
or other aliquot part of a knight ; 
{as that for so much land three 
knights and a half, &:c., wore to 
bo returned). The fraction of u 


knight was performed by a whole 
knight, who served half the time, 
or other due proportion of it. 
(Christian’s Blacks tone, vol. 1, 
p. 109.) 

(/O C, 58. See Co. Lit. 75, 76. 

(/) Hoved. A.D. 1181. 
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[of Winchester (/•), under Edward the first, obliged every 
man, according to his estate and degree, to provide a 
determinate quantity of such arms as were then in use, in 
order to keep the peace ; and constables were appointed in 
all hundreds by the latter statute, to see that such arms 
were provided. These "weapons wore changed by the 
statute 4 & 5 Ph. & M. e. 2, into others of more modern 
sendee ; but both this and the former provisions were 
repealed in the reign of James the first (/). While those 
continued in force, it was usual from time to time for our 
princes to issue commissions of array, and send into every 
county officers in whom they could confide, to muster and 
array (or set in military order) the inhabitants of every 
district; and the form of the commission of array was 
settled in parliament in the fifth year of Henry the fourth, 
so as to prevent the insertion therein of any new penal 
clauses (m) . But it "was then also provided, that no man 
should bo compelled to go out of the kingdom at any rate, 
nor out of his shire but in cases of urgent necessity ; nor 
should provide soldiers unless by consent of parliament (a). 
About the reign of King Henry the eight! i, or liis children, 
lieutonanls of counties began to be introduced, as standing 
representatives of the Crown, to keep them in military 
order [o ) ; for we finel tliem mentioned as known officers 
in the statute 4 & 6 Bh. & IVl. c. d. But they had not 
been then long in use, for Camden speaks of them (p), in 
the time of Queen Elizabeth, as extraordinary magistrates 
constituted only in times of difficulty and danger (</). The 
introduction of these commissions of lieutenancy, wliicli 


[k) 13 Ktlw. 1, c. G. 

(/) 1 Jac. 1, c. 2*); 21 Jac. 1, 
c. 28, 

{m) Sec KuHhworth, part iii. 

6G2, C67 ; 8 Rym. 374, <fec. 

(;?) 1 Edw. 3, st. 2, CO. 5, 7 ; 2 j 
E dw. 3, st. T), c. 8. 

[o) See 15 Kjtu. 75, 


[ij) Brit. 103, edit. 1504. 

(y) It appears that the <»fii(Xi of 
lord lioulenant was first created in 
the third year of JOdward the sixth, 
in consequence (jf tlie many dia- 
turbanco.s in several conn ties, by 
Uie followers of tlui old relij^on 
against the new establishment. 
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[contained in substance the same powers as the old com- 
missions of array, caused the latter to fall into disuse. 

In this state things continued till the repeal of the 
statutes of armour, in the reigu of King James the first : 
after which, when King Charles the first had, during his 
northern expedition, issued commissions of lieutenancy 
and exerted some military powers (which, having been 
long exercised, were thought to belong to the Crown,) it 
became a question in the long parliament, liow far the 
power of the militia did inherently reside in the king ; 
being now unsupported by any statute and founded only 
upon immemorial usage. This question, long agitated 
with great heat and resentment on both sides, became 
at length the immediate cause of the fatal rupture between 
the king and his parliament ; the two houses not only 
denying this prerogative of the Crown, but also seizing 
into their own hands the entire power of the militia («) . 

Soon after the restoration of King Charles the second, 
when the military tenures were abolished, it was thought 
proper to ascertain the power of the militia, to recognize 
the solo right of the Crown to govern and command 
them, and to put the whole into a more regular method 
of military subordination.] And the order in which the 
militia now stands by law, is principally built upon the 
statutes which were then enacted — viz. 13 Car. II. st. 1, 
0. 6 ; 14 Car. II. c. 3 ; and 1 5 Car. II. e. 4. It is true 
these have been repealed ; but, by subsequent militia 
laws (/), many of their provisions are re-enacted, with 

I Bliickstoiio (vol. i., p. 412,) c. 8G, Part II.) 
observes on tliis head, that “the (t) Blaekstone (ubi sup.) says, 
legality of this prerogative might tluit the two last of the statutes of 
perhaps be somewhat doubtful.” Charles mentioned in the text “ are 
Tlie statute, how’over, of 13 Car. 2, apparently repealed.” However, 
c. 6, shows tliat the supreme com- tlie first (with the exception of part 

mandof all the militia of the realm of the preamble), and the greater 

is, and ever was, the undoubted part of the two last, are expressly 
right of the sovereign. Vide sup. repealed by 26 & 27 Viet. c. 125. 
p. 490. (And see 34 & 35 Viet. 
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the addition of now regulations. The present system is 
chiefly founded on the General Militia Act (42 Geo. III. 
c. 90), and on the Militia Act, 1882 (45 & 4G Viet. c. 49), 
which repealed and re-enacted with amendments the statute 
38 & 39 Viet. c. 09 (u ) ; and the general scheme is to train, 
at stated periods of the year (r), for the internal defence 
of the country, a certain number of the inhabitants of 
every county ; such troops being enlisted for a period not 
exceeding six years, and being officered by gentlemen 
commissioned by the Crown for that purpose. 

The militia is raised, in default of voluntary enlistment, 
by compulsory levy in the way of ballot — to which power, 
however, it has not latterly been found necessary to have 
recourse ; and, on the other hand, the men are entitled to 
pay w'hile on service and during the period of training [x). 
13ut besides the militia we are to take into account our 
unpaid yeomanry and volunteers ; a description of force 
which originated in the menace of bh'ench invasion in 
the reign of King George the tliii’d (//). Tlie yeomanry 
cavalry still exists, and though tlie other volunteers then 
raised were laid aside after that emergency ceased, their 
place is now supplied by volunteers of a different and 
more modern description (;:), by which, within a f<iw years 
past, our defensive military force has been immensely in- 
creased ; and the necessity for which has been almost 
universally felt, in consequence of the very largo and 


(/<) ThisAct irt the Militia (Volun- 
tary Enlistment) Act, 1875. 

(r) Althoug'h tliu.s periodically 
call».*d together for the purpose of 
heiiig trained, the militia can only 
be draxen out and emhoditd in case of 
imminent national danger or great 
emergency, the occasion being 
first communicated to parliament, 
if sitting, or, if not sitting, pro- 
claimed by order in council. (45 & 
46 Viet. c. 49, 8. 18.) 


(/) Sec 37 & 38 Viet. c. 20 ; 42 
& 43 Viet. V.. 07. 

(y) The principal Act relating 
to the voliintecrs raiH(‘d in the 
reign of Goo. 3, was the 41 Geo. 3, 
c. 51, since re])ealcd by 2G & 27 
Viet. c. 05. 

(rj By 26 <fc 27 Viet. c. 05 
(amended by 32 Sc 33 Viet. c. 81), 
the previous Acts relating to tho 
volunteer force in Great Britain 
were consolidated, and their enact- 
ments amended. 
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constant additions made to the armaments of the con- 
tinental powers {b). 

The occasions of war, however, require soldiers more 
completely and permanently disciplined than those of the 
militia or volunteers ; and our military establishment con- 
sequently comprises besides these, a large body of regular 
and paid forces, who are raised by voluntary enlistment. 
Our constitution indeed looks with jealousy upon levies of 
this description. [And whereas after the Restoration, 
King Charles the second kept up about five thousand 
regular troops, by his own authority, for guards and gar- 
risons — ^which King James the second by degrees increased 
to no loss than thirty thousand, all paid from his own civil 
list — it was made one of the articles of the Bill of Rights, 
that the raising or leaping a standing army within the 
kingdom in time of peace, unless it be with consent of 
parliament, is against law (e). But, as the fashion of 
keeping standing armies, — which was first introduced by 
Charles the seventh in France, in the year 1445 (r/), — 
came afterwards to prevail universally over Europe, it has 
also for long been judged necessary by our legislature (in 
respect of the safety of the kingdom, the defence of the 
realm, and the preservation of the balance of power in 
Europe) to maintain, oven in time of peace, a standing 
body of troops, under the command of the CroAvn (c).] It 
consequently became the practice for an Act (known as 
the Mutiny Act) to bo passed in every year (whether in 

(/>) Notice was issued from the A\ilh that object. To this invitation 
War Office, dated 12th May, ISoO, numerous answers were promptly 
that govenunont, — having had returned. 

under consideration tho propriety (r) Stat. 1 W. & M. st. 2, c. 2. 
of pennitting the foiination of Vide sup. p. 472. 
volunteer rifle corps under the (d) See Eobertson, Hist, of Clia, 
provisions of tho Act 44 Gfeo. V. i. 24. 

c. 54, as well as of artillery cor][is (^•) See Lord Macaulay’s Hist, 
aud companies in maritime towns vol. v.pp. 1 et seq. The first Mutiny 
ill which there might be forts and Act was in the reign of William and 
batteries, — were prepared to re- Mary,inthoyetarlG89. (MacArthur 
ceive, through tho lords lieu- on Courts Martial, vol. i. p. 40.) 
tenants of counties, any pi’oposals 
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peace or war), authorizing, during its continuance, hut for 
no longer, the maintenance of the regular forces deemed 
necessary for the service of the state (/) ; and containing 
temporary provisions as to their enlistment, discipline, and 
regulation. 

In the year 1879, however, a code on this subject of a 
more permanent character was embodied into the 42 &, 48 
Viet. c. 33, amended by the Eogulatiou of the Forces Act, 
1881 (44 & 45 Viet. c. 57), and repealed and re-enacted 
with amendments by the Army Act, 1881 (44 «!t 45 Viet, 
c. 58), and this statute is directed to come into force during 
the continuance of an annual Act, to bo passed for that 
purpose, but for no longer jieriod ; and to be subject, 
moreover (when so called into force), to such provisions 
as may be sjiecified or refon’od to in the annual Act (ff). 

In this military code, provision is made for the manner 
in which the troops are to be eidisted and “ billeted,” that 
is, dispersed among the several innkeepers and victuallers 
throughout the kingdom (A). And regulations are therein 


(/) Thu paid hircus, now autlio- 
rizud, ooiiHist of Io2/J0o mm, cx- 
cliLsive of tliu Indian force, (io 
Viet. e. 7.) It may be noticed that 
by 18 & 19 Viet. e. 2, her Majesty 
was enabled, during* tlio continu- 
ance of the then existing war 
against Russia, to enlist fa) 
as officers and soldiers in her army. 
By 22 & 23 Viet. c. 40, provision was 
made for the establishment of a 
'rc&crre force of scaTnen volunteers ; 
by 21 k 25 Viet, c, 74, for tlic en- 
listment, in the general forces of 
her Majesty, <if soldiers transferred 
from her Indian forces; and bv 
the Reserve Forces Act, 1882 (45 & 
46 Viet. e. 48), for establishing a 
reserve force of men who have been 
in her Majesty’s Hcr\dco and called 
the Army Reserve^ and also a reserve 
force of militia, called the Militia 
Reserve, By 34 & 35 Viet, c. 86, 


the regular forces of the country 
ar(? suhj{*cled to fresh rt'gulations 
in regard j)articularly to tlie mlc 
of conuniss'tons^ as to which vide 
post, ]>. 623, n. 

(y) See 42 k 43 Viet. e. 32, in- 
tituled “ An A(d to bring into force 
tlio Aimiy DiscipUnc sind Regula- 
tion Act, 1879, and for oilier j)ur- 
posos,” wdiereby tlial Act was to 
come into force in the United King- 
dom, tlie Channel Islands and the 
Isle of Man from 25t]i July, 1879, 
to 30th April, 1880, and no longer, 
unless otherwise x>^’<^vided by Par- 
liament, — a provision supplied by 
the Army Annual Act, 1882 (45 k 
46 Viet. e. 7). 

(/i) A.s to the period of enlistment 
(which cannot bo entered into for 
a longer period than twelve years), 
BOO 44 k 45 Viet. c. 58, s, 76. 
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laid down for the government of the army, and for every 
person subject to military law. By these the sovereign is 
empowered to make Articles of War, which shall he judi- 
cially taken notice of by all judges, and in all courts what- 
soever ; and to erect or grant authority to convene courts- 
martial, with a jurisdiction to try and punish offences 
according to such Articles of War, and the provisions of the 
Act (* ) . In order, however, to limit, as far as possible, the 
power conceded to the Crown in this matter, it is enacted 
that nothing therein contained shall exempt any officer 
or soldier from being proceeded against by the ordinary 
course of law (1i) ; and that where he is accused of any 
offence against a, subject of the realm, punishable by the 
known laws of the land, he shall be delivered over to the 
civil magistrate (/) : and moreover that no person shall, by 
such Articles of War, be subjected to suffer any punish- 
ment extending to life or limb, or to be kept in penal 
servitude, for any crime which is not expressed to bo so 
punishable by the Army Act, 1881 , itself; nor shall be 
punished in any manner which shall not accord with its 
provisions. And the Act itself accordingly fixes the pun- 
ishments to be inflicted, and makes provision as to certain 
specific offences ; many of which (especially when com- 
mitted on active service) render the offender liable to 
suffer death ; and such penalty (in particular) attaches to 
cowardice, desertion and wilful disobedience {m). 

The system of military law thus devised for the array 
is made applicable to a certain extent by other statutes to 
the militia and volunteers also, when on duty(?/). And 
no relief can bo afforded by the ordinary courts of law 

(/) 44 & 4j Viet. c. 58, 88. G9 — Advocate GeneraL 
70, As to courts^martialj see 1 Bl. (7^) 44 & 45 Viet. c. 58, s, GO. 

Com. p. 418, note by Coleridge; (/) Ibid. s. 162. 

Home r. Lord Bentinck, 2 Brod, & (ill) Sects. 4, 5, 41, 44. 

Bing. 130; In re Mansorgh, 1 B. & (n) Sec 42 Geo. 3, c. 90, ss. 80, 

Smith, 400. It maybe remarked 103; 42 & 43 Viet. e. 33, s. 173; 
that the Crown is advised in refer- and especially 44 & 45 Viet, c. 58, 
enco to courts -martial and other ss. 175 — 181. 
matters of military law^ by the Judge 
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from tlie sentences (however erroneous) of the courts- 
martial, in which that law is administered, so long as 
they exceed not their jiuisdiction ; the only remedy in 
such cases being that of an application to the sovereign in 
council, praying for a revision of the proceedings (o). 

The establishment of such a system in this country in- 
volves (no doubt), notwithstanding the cure with Avhich 
its provisions are guarded, a partial departure from the 
principles of our free constitution. And this is, in oircet, 
declared by the Act itself, by which the military code to 
which we have referred is, for a specified time, annually 
directed to come into force ; for it is set forth in the pre- 
amble thereof, that “no man can bo forejudged of life or 
limb, or subjected in time of peace to any kind of punish- 
ment within this realm, by martial laAv, or in any other 
manner than by judgment of his peers, and according to 
the known and established law of this realm” (p ) : a doctrine 
entirely conformable to, and a2)parently founded on, the 
Petition of liight ; Avhich enacts, that no commission shall 
issue to proceed within this land according to martial 
law (q). But the policy of this excel )tion ordinary 

rule may be easily defended, it being impossible by any 
other moans to maintain the proper severity of military 


(o) See Grant v, Gould, 2 II. Bl. 
100, 101 ; In re Foe, 5 Bani. & 
Adol. G81, G84 ; Woltou r. Gavin, 
IG Q. B. 18. But Koe tlio Army 
Act, 1881, Hocts. 54 and 57, as to 
the revision of the senteueeH of 
courts -martial, and llie mitiga- 
tion of the punishments tliereby 
awarded, 

(p) See 42 & 43 Viet. c. 32. 
Martial law may be defined as tlie 
law (w'hatever it may be) which 
ifl imposed by the military i)ower ; 
and has now no place in the insti- 
tutions of this country, unless the 
Articles of War established under 


the authority of the Act just men- 
tioned, be considered as of that 
charader. Tlie court of chiral 
wliich had once jurisdi(;tiou over 
life and members in mutters of 
arms (1 Inst. 123 ; 2 Hawk. 5, 0), 
has been h^ng disused ; and though 
our sovereigns formerly exercised 
the right of j^^oclaimi ng martial 
law within the kingdom, that pre- 
rogative seems to be now denied to 
them by the Petition of Right. 

(y) 3 Car. 1, c. 1 ; and see 31 
Car. 2, c. 1 ; Hale, Hist. C. L. 
c. 2, 


VOL. n. 


Q U 
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discipline : and its legality is put 'beyond all question by 
the omnipotence of parliament; the authority of which 
would be at any time sufficient to supersede altogether the 
established course of justice, and to proclaim martial law 
in its stead (tt) . 

On the other hand, careful provisions have been made 
by law for the benefit of soldiers, the most material of 
which are the allowance of certain pensions to those who 
are sick, hurt, and maimed (a*) ; and the establishment of 
the royal hospital at Chelsea for such as are worn out in 
their duty {>/) . And, moreover, if on actual service, soldiers 
may make mmeupafire wills, and dispose of their goods, 
wages, and other personal chattels, without those forms 
and solemnities which the law requires in other cases (z). 
Our law does not, indeed, extend this privilege so far as 
the civil law, which carried it to an extreme that borders 
upon the ridiculous. For if a soldier, in tho article of 
death, wrote anything in bloody letters on his shield, or in 
tho dust of the field with his sword, it was held to be a 
very good military’’ testament (a). And thus much for the 
law relating to the iniUtanj force of the crown. 

) Thiia by llio siatutc passed in ( >■) See 26 & 27 Viet. c. 57, and 

Ireland, in 1798, for Hui)prosaion of 31 & 32 Viet. c. 90, as to tho pay- 
the rebellion, it was provided that mout of regimental dchiK, and of 
the lord lieutenant might during stuns duo to deceased soldiers ; and 
the rebellion, whether the courts of 31 & 32 Viet. c. 83, as to army 
iuHti<‘e were open or not, issue his chaplains. Sec also 44 & 45 Viet, 
orders to the officers of the forces c. 58. 

and others, to take thomost vigorous (y) As to the Boyal Hospital at 

nicasuro.s for suppressing it, and to Chelsea, see 7 Geo. 4, c. 16 ; 2 & 3 

imuish all rebels by death or other- "Will. 4, c. 106, ss. 3, 4; 6 & 7 Viet, 

wise, .as to them should seem ox- c. 31 ; 10 & 11 Viet. c. 4 ; 26 & 27 
pedient, &e., and to cause all j)er- Viet. c. 12 ; 30 & 31 Viet. c. 110; 

sous arrested as rebels to be tried 39 & 40 Viet. c. 14. As to Chelsea 

in a .summary- manner by courts- Hospital oui-pensioners, IQ &20Yici. 
martial, &(•. iqion the same prin- c. 15. 

ciplc, the Habeas Corpus Act may, (r) 29 Car. 2, c. 3 ; 7 Will. 4 
upon emergency, be suspended for & 1 Viet. c. 26 ; vide sup. p, 189, 
a time. And this course has been et vol. i. p. 602. 
more than once taken (vide sup. (<?) 1 Bl. Com. 417, citing Cod. 
vol.i. p. 146, n. (i)). 6,21,16. 
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As to our naval forces, the law relating to these is very 
similar to that which regulates the army. [The Royal 
Navy of England hath ever been its greatest defence and 
ornament ; it is its antient and natural strength ; the 
floating bulwark of the island ; an army from which, how- 
ever strong and powerful, no danger can ever bo appre- 
hended to liberty : and accordingly it has been assiduously 
cultivated, even from the earliest ages. And yet, so vastly 
inferior were our ancestors to the present ago in point of 
naval power, that even in the maritime reign of Queen 
Elizabeth, Sir Edward Coke thinks it matter of boast that 
the royal navy of England then consisted of three and 
thirtjf ships {h). 

Many laws have been made for the supply of tho royal 
navy with seamen ; for their regulation when on board ; 
and to confer privileges and rewards on them during and 
after their service. 

1. First, with regard to their sujoply. Tho power of 
impressing seafaring men for tho sea service by tho royal 
commission, has been a matter of some dispute, and sub- 
mitted to with great reluctance. Yet it hath very clearly 
and learnedly been shown, by Sir Michael Foster (e), that 
the practice of impressing, and graniing j)Owors to tho 
Admiralty for that purpose, is of very antient date ; and 
hath boon uniformly continued by a regular series of pre- 
cedents to the present time : whence ho concludes it to bo 
part of tho common law (c/). And its legality is now so 
fully established, that it cannot admit of a doubt in any 
court of j ustiee (e) ; indeed it has been recognized and made 


(3) 4 Inst. 50. By a return pre- 
sented by the Admiralty to parlia- 
ment, in the session of 1807, it 
appeared that there were then 
belonging to the royal navy 414 
steam ships and 29 effective sailing 
ships afloat, making a total of 443 
ships, exclusive of those in tho 
course of equipment. 


(r) Rep. 154. 

(//) See also Comb. 245 ; Barr. 
334, Blackstono remarks (vol i. 
p. 420), tliat ferrymen are said to 
be privileged from impressment at 
common law. 

{() See R. t\ Tubbs, Cowj>, 612; 
Ex parte Fox, 5 T. R. 277 ; Ex 
parte Boggin, 13 East, 649. 


U 
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[the subject of particular provisions in various Acts of par- 
liament. Thus the statute 2 Ric. II. st. 1, c. 4, speaks of 
mariners being arrested and retained for the king’s service, 
as of a thing well known and practised without dispute ; 
and it provided a remedy against their running away (/). 
Again, by 2 & 3 Ph. & M. c. IG, if any waterman, using 
the river Thames, hid himself during the execution of any 
commission of pressing for the king’s service, he was made 
liable to heavy penalties {g). By another, passed in the 
reign of Queen Elizabeth, no fisherman was to be taken by 
royal commission to serve as a mariner, but the commission 
was first to bo brought to two justices of the peace, in- 
habiting near the sea coast where the mariners were to bo 
taken ; to the intent that the justices might choose out 
and return such a number of able-bodied men, as in the 
commission was contained, to servo her majesty {h). And 
by several other Acts, especial protections were allowed to 
seamen in particular circumstances to exempt them from 
being impressed.] 

But besides this method of impressing, which is only 
defensible from public necessity, to which all private con- 
siderations must give way, the royal navy is also largely, 
and in ordinary times exclusively, supplied by voluntary 
enlistment (/). Indeed, great advantages in point of wages 
are given to volunteer seamen {h ) ; and where they arc 
already engaged in the merchant service, they are enabled 

(/) TMh Act is not mentioned in By sect. 9 of the latter Act the 
the revised edition of the statutes. term may be extended, as occasion 
(y) This Act, however, was re- may require, hy her Majesty’s pro- 
pealcd hy 7 & 8 Geo. 4, c. Ixxv, clamation. 

{k) See also 22 & 23 Viet. c. 40, 
(A) 5 Eliz. c. 5. Repealed by as to a reserve volunteer force of 
31 & 32 Viet, c, 45, s. 71. seamen, and 26 & 27 Viet. c. 69 ; 

(t) As to the enlistment of 35 & 36 Viet. c. 73, as to the service 
sailors, see 5 & 6 Will. 4, c. 24 ; of officers of the merchant service 
16 & 17 Viet. c. 69. As to the as reserve officei's in the royal 
limitation of the term of compul- navy ; and 36 & 37 Viet. c. 77, as 
soiy service in the navy, see 5 & 6 to a royuL naval artillery volunteer 
Will. 4, c. 24 ; 16 & 17 Viet. c. 69. force. 
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to leave it, without punishment or forfeiture, in order to 
engage in that of her majesty (/). 

2. The method of ordering seamen in the royal fleet is 
closely analogous to that established for the government 
of the army; but the scheme of naval discipline, (com- 
prised in what arc known as “ The Articles of the Navy,”) 
was embodied in a statute 22 Geo. II. c. 83 (amended by 
subsequent Acts) , and is now laid down in the 29 & 30 
Viet. c. 100 (/«), called the “Naval Discipline Act, 18G6,” 
which is, like its predecessors, ponnanent in its character, 
and does not require (as in the case of the army) to bo 
brought into force for a specified time by an annual Act 
passed for that purpose {n ) . [From whence this distinction 
arose, it is hard to assign a reason, unless it proceeded from 
the perpetual establishment of the navy, which rendered a 
permanent law for its regulation expedient, and the tem- 
porary duration of the army, which subsisted only from 
year to year. But whatever was apprehended at the first 
formation of the Mutiny Act, the annual rc'uewal of the 
statute authorizing our standing force has made this dis- 
tinction idle, b’or if from oxj)erience past wo may judgo 
of future events, the army is now lastingly engrafted into 
the British constitution ; with this singularly fortunate 
circumstance, that any branch of the legislature may put 
an end to its legal existence, merely by refusing to concur 
in its further continuance.] 

This Act for the government of the navy, after de- 
fining a great variety of offences — some of them having 

(/) See 17 & J8 Viet, c, 104, Geo. 2, e. 83; whieli lant Act, says 

8. 214. Bluckstoiio (vol. i. j). 421), was 

[w) This Act repeals tlie 27 & 28 passed after tlic j)caco of Aix la 

Viet. c. 110, and the 28 & 29 Viet. C]ia])ellc, “ to rc'medy soino defects 
c. llo, ou the same subject. “ wliich were of fatal consequeuco 

i^n) The first parliamentary on- “ in conducting the preceding 

actment for the government of the war.*’ This Act, with others 
fleet was 13 Car. 2, st. 1, c. 9, but for its amendment, w^as repealed 
this statute was repealed by 22 by 23 & 24 Viet. c. 123. 
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ref erenoe to a state of war (o) , and others being of a nature 
to which the ordinary law applies, — and fix i n g in each 
case the appropriate punishment, proceeds to provide 
that any offence triable under that Act may be tried 
and punished by court-martial ( p ) ; the law relative to 
which is in general the same as with respect to offences of 
the military kind {q ) ; and any offence triable under the 
Act, not committed by an officer, and not thereby made 
capital, may, under such regulations as the Admiralty . lay 
from time to time issue, be summarily tried and punished 
by the officer in command of the ship to which such 
offender belongs; subject, however, to certain restrictions 
thereby laid down. But, at the same time, it provides 
that nothing in the Act contained shall bo deemed to 
supersede the authority or power of any court of ordinary 
civil or criminal jurisdiction in her Majesty’s dominions, 
in respect of any offence mentioned therein, which may be 
punishable or cognizable by the common or statute law {r ) . 

3. With regard to the privileges conferred on sailors, 
they are pretty much the same with those conferred on 
soldiers. And careful provisions are made for their relief 
also, when maimed, wounded, or superannuated («) . They 
have also the same power of making nuncupative testa- 
ments {t). 


(o) These are chiefly misconduct 
in the presence of the enemy, com- 
munications with the enemy, neg- 
lect of duty, mutiny, insubordina- 
tion and desertion. Many of these, 
as defined by the Articles of War 
established in the Act, are capital ; 
but the punishment of death (ex- 
cept in the case of mutiny), awarded 
by the sentence of a court-martial, 
is not to be inflicted till the sen- 
tence has been confirmed by the 
Admiralty or the commander-in- 
chief on a foreign station. (29 & 
30 Viet. c. 109, s. 63.) 


{p) 29 & 30 Viet. c. 109, a. 66. 
(g) Vide sup. p. 592, 

{r) Sect. 101. 

(«) See 8 & 9 Viet. c. 22 ; 12 & 
13 Viet. c. 28; 13 & 14 Viet. c. 24; 
32 & 33 Viet. c. 44 ; 33 & 34 Viet, 
c. 100. As to Gtrenu'ich Hospital 
out^pensiouers, see 19 & 20 Viet, 
c. 15 ; 26 & 27 Viet. c. 12. As to 
the application of the funds of 
Greenwich Hospital, see 28 & 29 
Viet. c. 89 ; 36 & 36 Viet. c. 67. 

(^) Vide sup. p. 189, et vol. i. 

p. 602. 
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Besides seamen ordinarily so called, we may remark 
here, that in her Majesty’s fleet and naval service is com- 
prised that species of force commonly termed the Royal 
Mai 'hies. And the discipline and regulation of these also, 
— ^when quartered (as they often are) on shore, or sent 
to do duty on board of transports or merchant ships, or 
under other circumstances in which they are not subject 
to the Naval Discipline Act, 18 GG, — is one of the objects 
of the Army Act, 1881 , the provisions of which, with 
certain modifications, include the Itoyal Marin© forces («) . 
And thus much for the law relating to the naval force of 
the crown 

[We have now chalked out all the principal outlines 
of that vast title of the law, the supreme executive 
magistrate, or the king’s majesty. But before wo entirely 
dismiss this subject, it may not bo improper to take a 
short comparative review of the power of the executive 
magistrate, or prerogative of the crown, as it stood in 
former days, and as it stands at present. And wo cannot 
but observe, that most of the laws for ascertaining, limit- 
ing and restraining this prerogative have been made 
within the compass of little more than two centuries 
past: from the Petition of Itight in the third year of 
Charles the first, to the present time. So that the powers 
of the crown are now, to all appearance, greatly cur- 
tailed and diminished since the reign of King James the 


(w) Ono of those modifications 
concerns the authfirity by which 
the ‘‘ Articles of War for the Royal 
Marines” aro to be made, which 
(as before the Act) is entrusted to 
the Admiralty (44 & 45 Viet. c. 58, 
s. 179). 

{x) As to the pay of the mvy^ 
8oe 28 & 29 Viet, c, 106, As to tho 
civil deparUntnt of the Admiralty fih.y 
and see 2 & 3 Will. 4, c. 40. As 


to naval coast voliinteersy 16 & 17 

• 

Viet. c. 73. As to the coast guard y 
19 & 20 Viet. c. 83. Ah to tho 
Naval Medical Supplemental Fund 
Society y 24 & 25 Viet, c, 108 ; 
2G & 27 Viet. c. 111. As to Chat^ 
ham Jjockyardsy 24 & 25 Viet. o. 41. 
As to piYovldlng fortifications to pro* 
tcct docicyardsy &c., 25 & 26 Viet, 
c. 78. 
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[first : particularly by the abolition of the Star Chamber 
and High Commission courts in the reign of Charles the 
first; by the disclaiming of martial law, and the power 
of levying taxes on the subject, by the same prince; by 
the disuse of forest laws, and by the many excellent pro- 
visions enacted under Charles the second, especially the 
abolition of military tenures, purveyance and pre-emption ; 
by the Habeas Corpus Act, and by the Act to prevent 
the discontinuance of parliaments for above three years. 
And, again, (since the Revolution,) by the strong and 
empliatical words in which our liberties are asserted in 
the Bill of Rights and Act of Settlement ; by the Act 
for triennial, since turned into septennial, elections; by 
the exclusion of certain officers from the house of com- 
mons ; by rendering the seats of the judges permanent, 
and their salaries liberal and independent; and by re- 
straining the royal pardon from obstructing parliamentary 
impeachments. Besides all this, if we consider how the 
crown is impoverished and 8tri])pod of all its antient 
revenues, so that it must greatly rely on the liberality of 
parliament for its necessary support and maintenance, we 
may perhaps be led to think that the balance is inclined 
pretty strongly to the popular scale ; and that the executive 
magistrate has neither independence nor power enough 
left to form that check upon the lords and commons, which 
the founders of our constitution intended. 

But, on the other hand, it is to be considered that 
every prince, in the first pailiament after his accession, 
has by long usage a truly royal addition to his hereditary 
revenue settled upon him for his life ( //) . This restores 
to him that constitutional independence, which, at his 
first accession, seems, it must bo owned, to be wanting. 
And then, with regard to power, we may find perhaps 
that the hands of government are at least sufficiently 
strengthened : and that an English monarchy is now in 


(y) Vide sup. p. 681. 
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[no danger of "being overborne by either the nobility or 
the people. The instruments of power are not perhaps 
SO open and avowed as they formerly were, and therefore 
are the less liable to jealous and invidious reflections; 
but they are not the weaker upon that account. For 
— not to speak of tho patronage which is vested in diffe- 
rent departments of the executive power with refercnco 
to the selection of our naval and military oflicers, to 
colonial appointments, and to tho judicial and other 
ofiioes of tho civil service — the placing in tlio liands of 
the crown the entire collection and management of our 
vast public revenue has given rise to such a multitude 
of new officers created by and removable at tho royal 
pleasure, that they have extended the influence of govern- 
ment to every corner of the nation. Witness fho officers 
of customs, and tho multitude of dependents on tlio 
customs, in every port of the kingdom ; tho officers of 
excise and their numerous subalterns in every inland dis- 
trict ; tho surveyors, assessors and collectors of the taxes ; 
the post-masters and their servants, planted in every town 
and upon c^very public road : tlie distributors of stamps, 
who are full as scattered and full as numerous; and a 
variety of other officers. All those are either mediately 
or immediately appointed by tlio crown, and removable 
at pleasure without any reason assigned ; these, it requires 
but little penetration to see, must give that power, on 
which they depend for subsistence, an influence most 
amazingly extensive. To this may be added tho frequent 
opportunities of conferring particular obligations on in- 
dividuals, which will greatly increase this influence; and 
that over those persons whose attachment, on account of 
their wealth, is frequently the most desirable. All this is 
the natural, though perhaps tho unforeseen, consequence 
of erecting our funds of credit, and, to support them, 
establishing our present perpetual taxes; the whole of 
which is entirely new since the Restoration in 1660 ; and 
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[by far the greatest part since the Revolution in 1688. 
All which put together give the executive power so 
persuasive an energy with respect to the persons them- 
selves, and so prevailing an interest with their friends and 
families, as will amply make amends for the loss of external 
prerogative.] 



( 603 ) 


CHAPTER IX. 

OF THE NOBILITY AND OTHER RANKS. 


It has been shown in a former place, that the sovereign is 
the fountain of honour (a) ; it being a part of his pre- 
rogative to confer titles of honour (or, in the language of 
the law, dignities), and other personal distinctions, upon 
such of his subjects as may appear to deservn those marks 
of royal favour {h). Among these dignities, the principal 
is that of the peerage, of which we had occasion to speak 
when tho constitution of parliament was under discus- 
sion {('). Wo then took some view of tho peerage or lords 
of parliament, considered as a brancli of tho legislature. 
But, besides this, their collective capacity, tlio peers con- 
stitute a distinct order of persons, individually elevated 
above the rest of their fellow-subjects by superior rank 
and privilege. And in this sense they are termed the 
nobility of the realm, as distinguished from tho other 
order of the state, viz. tho commonalty ; to which last class 
all persons alike belong (whatever may bo the difference 
of rank and station wJiich in other respects may exist 
between them), who are not of the nobility or peerage, — 
there being, in a legal sense, but two general divisions of 
rank in this country, that of peers (or nobles) and 
commoners, including in tho latter even the children of 
the nobility. First, then, as to the nobility or peerage, 
it is to be observed, that all degrees of nobility arc not 


(a) Vide sup. p. 616, (h) See 4 Inst, 363. (<?) Vide sup, p. 347. 
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of equal antiquity. Those now in use among us are 
dukes, marquesses, earls, viscounts, and barons (d) . 

1. [A cinke, though he he with us, in respect of his 

title of nobility, inferior in point of antiquity to many 
others, yet is superior to all of them in rank ; his being 
the first title of dignity after the royal family (<?) . Among 
the Saxons, the Latin name of dukes, duces, is very fre- 
quent ; and signified, as among the Eomans, the com- 
manders or leaders of their armies, whom in their own 
language they called hepecoja (/) ; and in the laws of 
Henry the first (as translated by Lambard), we find 
thorn called herctochii. But after the Norman conquest, 
though the kings themselves continued for many genera- 
tions dul'es of Normandy, they did not honour any sub- 
jects with this title till the time of Edward the third; 
who in the eleventh year of his reign ereated his son, 
Edward the Black Prince, Duke of Cornwall ; and 
many, of the royal family especially, were afterwards 
raised to the like honour. However, in the reign of 
Queen Elizabeth, a.d. 1572, the whole order became 
utterly extinct ; but it was revived about fifty years after- 
wards by her successor (who was remarkably prodigal 
of honours), in the person of George Villiers, Duke of 
Buckingham io)- ^ 

2. A marquess, marchio, is the next degree of nobility. 
His office formerly (for dignity and offiee were at one 
time more generally in eombination than at present) 
was to guard the frontiers and limits of the kingdom, 

{d) For an account of these titles As to the heir apparent being created 
on the continent of Europe, and Prince of Wales, vide sup. p. 463. 
their subsequent introduction into (/) This is apparently derived 
this Island, see Sclden’s Titles of from the same root as the Gorman 
Honour. Jjcr^ogrn, the antient appellation of 

(<’) Camden’s Brit. tit. Ordines. dukes in that country. (See Sold. 
It may bo remarked that the title Tit. of Hon. pt. 2, c. 1, xxii.) 
of prince and princess appertains (y) Seo Camden’s Britan, tit. 
exclusively to the issue of the sove- Ordines; Spelman, Gloss. 191. 

reign, and is not a degree of nobility. 
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[which, were called the marches, from the Teutonic word 
viarche, a limit ; such as, in particular, wore the marches 
of Wales and Scotland, while each continued to be an 
enemy’s country. The persons who had command there, 
were called lords marchers, or marquenscs ; whose authority 
in Wales was abolished by statute 27 lien. VIII. c. 27 : 
though the title had, long before, been made a mere ensign 
of honour; Hobert Vere, Earl of Oxford, being created 
Marquess of Dublin, by Richard the second, in the eighth 
year of his reign (//). 

3. An earj is a title of nobility so antient that its 
original cannot clearly be traced out. Thus imich seems 
tolerably certain : that among the Saxons there were 
ealdormen^ quasi elder men, signifying the same as senior 
or senator among the Romans, and synonymous, or nearly 
so, with eorh ; and that these were also called schi remen ^ 
because they had each of them the civil government of 
a several division or shire. In Latin, earls were called 
eomites (a title first used in the empire), from being the 
sovereign’s attendants : “ a societate nomen sumqyserunt, reges 
enim talcs sibi assoeiant” (/). After the Norman conquest 
they were for some time called counts or countees^ from the 
French; but they did not long retain that name them- 
selves, though their shires are from thence called counties 
to this day. The name of earl is now become a mere 
title, and he has nothing to do with the civil government 
of the county (/*) ; which is now entirely devolved on his 
deputy, i. e., the sheriff. In writs and commissions, and 
other formal instruments, the king, when he mentions any 
peer of the degree of an earl, usually styles him “ trusty 
and well-beloved cousin an appellation as antient as the 
reign of Henry the fourth : who, being either by his wife, 
his mother, or his sisters, actually related or allied to every 

(h) 2 Inst. 5. (A*) The military superintendence 

(i) Bracton, 1. 1, c. 8; Flet. 1, of each county, is committed by the 

1, c. 6. crown to a lord lieutenant^ as to 

whom vide sup. p. 588. 
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[earl then in the kingdom, artfully and constantly acknow- 
ledged that connexion in all his letters and other public 
acts; from whence the usage has descended to his suc- 
cessors, though the reason has long ago failed. 

4. The sheriff of the county being the earl’s deputy, or 
vice-comes, that name was afterwards made use of as an 
arbitrary title of honour, without any shadow of office per- 
taining to it, by Henry the sixth ; when, in the eighteenth 
year of his reign, he created John Beaumont a peer by 
the name of riscount Beaumont, which was the first in- 
stance of the kind (/). 

6. A baron’s is the most general and universal title of 
nobility ; for antiently every one of the peers of superior 
rank had also a barony annexed to his other titles (w).] 
At the time of the Conquest, indeed, the temporal nobility 
consisted only of earls and barons ; and by whatever right 
the earls and the mitred clergy before that time might 
have attended the general council of the nation, it clearly 
appears that they afterwards sat in parliament in the 
character of barons only (n). [But it hath sometimes 
happened, that when a peer with a barony annexed to his 
title hath been raised to a new degree of peerage, in the 
course of a few generations the two titles have descended 
differently ; one perhaj)s to the male descendants, the other 
to the heirs general ; whereby the earldom or other superior 
title hath subsisted without a barony : and there are also 
modem instances where earls and viscounts have been 
created without annexing a barony to their other honours : 
so that now the mle doth not hold universally that all 
peers are barons. The original and antiquity of baronies 
have occasioned great inquiries among our English anti- 
quaries. The most probable opinion seems to be that the 
barons were the same as the lords of manors, or other estates, 
holding of the king in capite (o). For it may be collected 

(«) Christian’s Blackstone, vol. i. 
p. 398. 

(o) Spelm. Glos. Baronia. 


(Z) 2 Inst. 6. 
{m) Ibid. 
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[from King John’s Magna Oharta^ that originally all lords 
or owners of estates holding under that tenure were 
called barons, and had seats in the great council or parlia- 
ment: till about the reign of that prince the conflux of 
them became so large and troublesome, that the king was 
obliged to divide them, and summon only the principal 
tenants, called the greater barons, in person ; leaving the 
smaller ones to bo summoned by the sheriff, and, (as it is 
said,) to sit by representation in another House, which gave 
rise to the separation of the two houses of parliament (p). 
By degrees the title came to bo conflned to the greater 
barons, or lords of parliament only. And there were no 
other barons among the peerage, but such as were sum- 
moned by YTit in respect of the tenure of their lands or 
baronies, till Richard the second first made a barony a 
mere title of honour, by conferring it on divers persons by 
his lotters-patent (g). 

Having made this short inquiry into the original of our 
several degrees of nobility, wo shall next consider the 
manner in which they may bo created. The right of 
peerage seems, as above explained, to have boon originally 
territorial : that is, annexed to lands, honours, castles, 
manors, and the like; the proprietors and possessors of 
which were, in right of those estates, allowed to be poors 
of the realm, and were summoned to parliament to do 
suit and service to their sovereign. And, when the land 
was alienated, the dignity passed with it as appendant. 
Thus the bishops still sit in the house of lords in right of 
succession to certain antient baronies annexed, or supposed 
to be annexed, to their episcopal lands (r) : and thus, in 
the eleventh year of Henry the sixth, the possession of the 
castle of Arundel was adjudged to confer on its possessor 
an earldom 6g tenure («) ; of which mode of title to a 

(p) Gilb. Hist, of Exch. c. 3 ; Angl. 2, } 66. 

Sold. Tit. of Hon. pt. 2, c. 6, xxi. (r) Vide sup. p. 330. 

Vide sup. p. 323. («) Seld. Tit. of Hon. pt. 2^ c. 

{g) Co, Litt. 9 b; Seld. Jan. 9, v. 
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[peerage, there are several other examples on record {t). 
But afterwards, when alienations grew to he frequent, the 
dignity of peerage was confined (as the general rule) to 
the lineage of the party ennobled, and instead of terri- 
torial became personal.] Actual proof of a tenure by 
barony became no longer necessary to constitute a lord of 
parliament ; and the alienation of his territorial possessions 
had no longer, except in the rare cases above referred to, 
the effect of transferring the peerage itself. And a 
peerage may now be created without connecting it even 
nominally with any particular locality {u ) ; though it has 
remained usual in creating a man a peer to name him 
baron, earl, or the like, of some specified place. 

[Peers are now created either by writ, or by patent : 
for those who claim by prescription must suppose either 
a writ or a patent made to their ancestors ; though by 
length of time it is lost. The creation by writ, or the 
king’s letter, is a summons to attend the house of peers, by 
the style and title of that barony which the king is pleased 
to confer; that by patent, is a royal grant to a subject of 
any dignity and degree of peerage. The creation by writ 
is the more antient way ; but a man is not ennobled thereby, 
unless he actually take his seat in the house of lords : and 
some are of opinion that there must be at least two writs 
of summons, and a sitting in two distinct parliaments, to 


(^) Cniiso, Big. vol. iii. p. 185. 
It is stated iu the Fourth Report of 
the Lords’ Committee on peerages, 
p. 338, that there were then (in 
1825) two dignities, that of Earl of 
Arundel and Baron of Abergavenny, 
which had always been claimed as 
dignities b \j ten ure. Since that date, 
the question as to whether a barony 
can now be claimed by tenure, has 
been closely sifted in the case of the 
Berkeley Peerage (reported 8 House 
of Lords’ Cases, p. 21); and, in re- 


ference to that claim, it was decided 
(26th February, 1861), that no legal 
right to be summoned to and sit in 
parliament can exist, at the present 
day, in any tenant for life or devisee 
of hereditaments, the possession of 
which conferred a barony in the 
reign of Henry II. It was also ob- 
served (in the same case), that no 
earldom by tenure now exists, — that 
of Arundel having (as such) been 
put an end to by 3 Car. 1 , c, iv. 

[u) Cruise, Big. vol. iii, p. 219, 
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[evidence an hereditary barony (.r). And therefore the 
most usual, because the surest way, is to grant the dignity 
by patent ; which enures to a man according to the limi- 
tations thereof, though he never himself makes use of 
it (y) . Yet it is frequent to call up the eldest sou of a 
peer to the house of lords by a writ of summons, in the 
name of his father’s barony : because in that case there is 
no danger of his children’s losing the nobility in case he 
never takes his seat ; for they will succeed to their grand- 
father. Creation by writ has also one advantage over 
that by patent : for a person created by Avrit holds the 
dignity to him and the heirs general — that is, male and 
female — of his body (s), without any words to that pur- 
port in the writ («). But in letters-patent there must be 
words to direct the inheritance, else the dignity enures 
only to the grantee for life {b), Bor a man or woman may 
be created noble for their own lives, and the dignity not 
descend to their heirs at all (r).] A peerage, iiowever, 


Wliitolocko of Pari. cli. Ill, 

il/) Co. Litt. IG b. 

(^) Cruise, Dig. vol. iii. p. 223 ; 
Devou Peerage case, 5 Bligh, N. 8, 
313; Lord Cokti (Co. Litt. ‘J, 10), 
and after liini Blackstonc (vol. i. p. 
401), says “to liim and his heirs : ” 
but this must be understood heirs 
of the hody ; for dignities created 
without words of express limita- 
tion, are not descendible to the 
heirs collateral. (See Wiltcs Claim 
of Peerage, Law Rep., 4 II. of L, 
Ca. 126.) 

(^^) The mode of descent, however, 
may by express words in the writ of 
summons be confined to males. (Cm. 
Dig. vol. iii. p. 205.) And where the 
father’s barony is limited by patent 
to him and the heirs male of his 
body, and his eldest son is called up 
to the House of Lords by writ with 
the title of this barony, such writ 

VOL. IT. 


will nut create a f(*e or a general 
estate tail, so as to make a female 
capable of inlieritirig tlio title, but 
upon tlie death of the fathcj* the 
two titles unite, or become one and 
the same. (See (aiso of Barony of 
Sidney, Dom. Proc. ITtli June, 
17S2.) 

{h) Co. Litt. 0, IG. 

{<*) Accordingly letters - patent 
were issued conferring on the late 
Mr, Baron Parke (under tlie title 
of Lord Wensleydale) the dignity 
of haron for lif\ But the Com- 
mittee for privileges held (on tho 
22nd Feb. 185G) that such i)atent, 
tliough accompanied with the usual 
writ of summons, did not enablo 
tho grantee to sit and vote in tho 
House of Lords. However, since 
that decision there has been passed 
the 39 & 40 Viet. c. 69 (the Ap- 
pellate Jurisdiction Act, 1870), by 

n H 
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i 

is usually conferred by the letters-patent, on the grantee 
and the heirs male of his body [d ) ; though it may be 
on the grantee and the heirs female of his body, or on 
him and the heirs general of his body (e). Or it may be 
made to descend to some particular heirs male, — as where 
it is limited to a man, and the heirs male of his body 
by Elizabeth, his present lady, and not to such heirs by 
any former or future wife (/). It may also be limited to 
the grantee and his heirs collateral as well as lineal ; and 
if a peerage be granted to a man “ and his heirs male” 
it will descend, in default of heirs male of his body, to 
his heir smale collateral {g). The right of primogeniture 
takes place between males in the descent of dignities ; but 
it is otherwise as to females (A). For if a man holds a 
peerage to him and the heirs of his body, and dies, leaving 


wliich, among other provisions, it 
is enacted that every lord of appeal 
in ordinary appointed under that 
Act to aid the House of Lords in the 
hearing and determination of ap- 
peals, unless he is otherwise entitled 
to sit as a member of the House of 
Lords, shall by virtue of his appoint- 
ment bo entitled during his life to 
rank as a baron by such style as her 
Ma jesty Bhall appoint ; and during 
the time that ho continues in office 
and no longer, siiall bo entitled to a 
writ of summons to attend and to 
sit and vote in the House of Lords ; 
his dignity as a lord of parliament 
not descending to his heirs. 

(rO Cm. Big. vol. iii. pp. 218, 
245 ; Devon Peerage Case, 5 Bligh, 
N. S. 313; Wiltes Claim of Peerage, 
Law Eep., 4 H. of L. Ca. 126. 

{e) It may be observed that where 
there is no charter or instrument of 
creation in existence, and nothing 
to show how the dignity is to de- 
scend, the primd facie presumption 


of law is that it is descendible to 
the heirs male. (Sec Mar Peerage, 
Law Eep., 1 App. Ca. 1.) 

(/) 1 Bl. Com. 401. 

(y) Devon Peerage Case, ubi sup. 
In a conveyance of land^ the effect of 
such a limitation would be different ; 
for, if the crown were the grantor, 
the grant would bo void (Earl of 
Oxford’s case, Jones, W, 105) ; 
and if the conveyance were between 
subject and subject and inter vivos ^ 
it would operate as a conveyance in 
fee simple ; or if by devise, as an es- 
tate tail. (Vide sup. vol. i. p. 246.) 
It may be noticed here that a peer- 
age cannot be limited so as to 
transfer the dignity, on the happen- 
ing of a collateral event, from the 
existing peer and his heirs to a 
new holder. Such a clause in a 
patent is invalid. (See The Buck- 
hurst Peerage, Law Ecp., 2 App. 
Ca. 1 ; and see also Cope v, De La 
Warr, ib. 8 Ch. App. 982.) 

Cm. Dig. vol. iii. p. 244. 
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only daughters, the dignity is in suspense or abeyance, — 
as we had occasion to remark in a former part of this 
work, — and the sovereign may bestow it on which of them 
he pleases (i). 

Let us next take a view of a few of the principal 
incidents attending the nobility, exclusive of their capa- 
city as members of parliament, and as hereditary coun- 
sellors of the crown; both of which we have already con- 
sidered (/c). And first we must observe, that when accused 
of heinous crime, a peer of the realm is tried by his 
[The great are always obnoxious to popular envy: and 
were they to be judged by the people, they might be in 
danger from the prejudice of their judges; and would, 
moreover, be deprived of the privilege of the meanest 
subjects, that of being tried by their equals, which is 
secured to all the realm by Magna Charta, c. 29. In 
the case, however, of libel, perjury, conspiracy, and other 
misdemeanors, this rule is not observed, and a peer is 
tried by an ordinary j ury in the court where the indict- 
ment is found (/). And it is said, that the privilege 
does not extend to bishops; who, though they are lords 
of parliament, and sit there by virtue of their baronies, 
which they hold jure eccksicc, are yet not ennobled in 
blood, and consequently not peers with the nobility {m) . 
As to peeresses, there was no precedent for their trial 
in cases in which their lords would have been tried by 
their peers till after Eleanor, Duchess of Gloucester, wife 
to the lord protector, was accused of treason, and found 
guilty of witchcraft, in an ecclesiastical synod, through the 
intrigues of Cardinal Beaufort. This very extraordinary 
trial gave occasion to a special statute, 20 Hen. VI. c. 9 ; 
which declares the law to be, that peeresses, either in their 
own right, or by marriage, shall be tried before the same 

(i) Vide sup. vol. I. p. 405. extends only to cases of treason and 

(A) Vide sup. pp. 332, 458. felony, et vide post, bk. vi. 

(/) See I Bl. Com. p. 401, whei’e {m) 3 Inst. 30, 31. 
it is observed that the privilege 

K R 2 
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[judicature as other peers of the realm («). If a woman, 
Hohle in her own right, marries a commoner, she still 
remains noble and shall he tried by her peers : but she com- 
municates no rank to her husband (o) . If she be only noble 
by marriage, then, by a second marriage with a commoner, 
she loses her dignity ; for as by marriage it is gained, by 
marriage it is also lost (jl)). Yet if a duchess dowager 
marries a baron, she continues a duchess still; for all the 
nobility are parcs^ and therefore it is no degradation ({') . 
And by courtesy, or the usage of society, all dowager 
peeresses, though afterwards married to commoners, are 
ordinarily addressed by their former title. Moreover, peers 
have some peculiar privileges annexed to their peerage, in 
reference to judicial proceedings (r). A peer sitting in 
judgment on his peers, gives not his verdict upon oath, 
like an ordinary juryman, but upon his honour (s) ; 
he answers also to proceedings in chancery upon his 
honour, and not upon his oath (^) ; but, when ho is 
examined as a witness either in civil or criminal cases, he 
must be sworn {ii ) : for the respect which the law shows 

(>/) Isabel Countess of Rutland’s P. C. 195 ; Bac, Ab. Priv.) The 
case, Moore, 769; 2 Inst. 50; 6 privilege called benefit of clergy-^ 
Rop. 3 ; Stauiidf. P. C. 215. (as to which vide post, bk. vi.) — 

(o) Ilurg. Co. Litt. 326 b ; 29 b, extended to peers ^ free from the 

n. (1). conditions with which it was ac- 

(jp) Dyer, 79 ; Co. Litt. 16. com2>anicd in the case of lay com- 

(7) Co. Litt. 16 b ; 2 Inst, ubi moners (see st. 1 Edw. 6, c. 12, 

sui). Mr. Hargrave, in a note on and as to peeressesy Duchess of 
the j)a8sagc in Co. Litt., observes Kingston’s case, 11 Harg. St. Tr. 
that it is laid down in Ow. 82, and 264). But benefit of clergy was 
Bend. 37, S. C. that she takes in abolished altogether by 7 &8 Geo. 4, 
such case the dignity of the second c. 28, And peers are now, in re- 
husband ; and Mr. Cruise states, spect of i^unishment for crimes, on 
that, at the coronation of King the same footing with other sub- 
George the third, the Duchess jects of the realm. (4 & 6 Viet. 
Dowager of Leeds, then the wife c. 22.) 
of Lord Portmore, claimed to walk (s) 2 Inst. 49. 

as a Duchess ; but it was refused. {^) 1 P. Wms, 146. 

(Cruise, Dig. vol. iii, j). 220.) («) Meers v. Lord Stourton, Salk. 

(r) As in resi)ect of freedom from 612. So, if a peer be examined as a 

arrest in civil cases. (See 2 Hale, witness in the high court of parlia- 
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[to the honour of a peer does not extend so far as to 
overturn a settled maxim, that in Judicio non crcdilnr nisi 
juratis {x). The honour of peers is, however, so highly 
tendered by the law, that it has been made more penal 
to spread false reports of them, and certain other great 
officers of the realm, than of other men: such scandal 
being called by the peculiar name of scandalum mag- 
natum^ and subjected to peculiar punishments by divers 
antient statutes (y).] With respect to the dignity and 
privileges of peerage here mentioned, it is lastly to be 
observed, that they are not extended by the law to such 
persons as hold foreign titles of nobility, for such are in this 
country no more than commoners. But (since the union 
with Scotland) all the peers of Scotland are peers of Groat 
Britain with all attendant privileges, save only those be- 
longing to a seat in the House of Lords, which are con- 
fined to the sixteen representative peers; and (since the 
union with Ireland) all peers of Ireland, with the excep- 
tion of such as are elected members of the House of Com- 
mons, have all the privileges of peerage — save only those 
belonging to a seat in the House of Lords, which are 
confined to the twenty-eight representative peers of that 
country {z) . 

[A peer cannot surrender or lose his nobility but by 
death or attainder ; though there was an instance in the 
reign of Edward the fourth of the degradation of George 
Neville, Duke of Bedford, by act of parliament, on account 
of his poverty, which rendered him unable to support his 
dignity {a). But this is a singular instance, which serves 


ment, he must be sworn. Thus the 
Bishop of Oxford was sworn in the 
impeachment of Lord Macclesfield, 
and Lord Mansfield (then Lord 
Stormont) in that of Mr. Hastings. 
(Christian’s Blackstone, vol. i. p. 
401.) 

(x) Earl of Lincoln’s case, Cro. 
Car, 64. 


(l/) See 3Edw. 1, c. 34 ; 2 Ric. 2, 
st. 1, c. 6 ; 12 Ric. 2, c. 11. 

(j:) Vide sup. vol. i. pp. 88, 97. 
(«) 4 Inst. 335. The preamble 
to the Act is remarkable: “ Foras- 
much as oftentimes it is seen, that 
“ when any lord is called to high 
‘‘ estate, and hath not convenient 
* * livelihood to support the same 
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[at the same time, by having happened once, to show the 
power of parliament ; and, by having happened but once, to 
show how tender the parliament hath been in exerting so 
high a power. It was once asserted, indeed, that if a 
baron wastes his estate, so that ho is not able to support 
the degree, the king may degrade him (b) ; but it is ex- 
pressly held by later authorities, that a peer cannot be de- 
graded but by act of parliament (e).] If, however, a peer 
become a bankrupt, ho is, by the 34 & 35 Yict. c. 50, dis- 
qualified thereby from sitting and voting in the House of 
Lords until his bankruptcy has determined ; and so long 
as he is disqualified, no writ of summons shall be issued 
to him. 

Tho commonalty, like the nobility, are divided into 
several degrees. I5ut, as the lords, though different in 
rank, yet all of them ai’o peers in respect of their nobility, 
BO ill tho same sense, the commoners, though some are 
greatly superior to others, yet all are in law peers amongst 
themselves, in respect of their want of nobility {d). 

[The first name of dignity, next beneath a peer, was 
antiently that of I'idamcs, riee-domini, ramsores or valva- 
sors {e) : who are mentioned by our antient laAvyers (/) as 
riri magnac dignitatis ; and Sir Edward Coke speaks highly 
of them. Yet they are now quite obsolete ; and our legal 
antiquaries are not even agreed upon their original or 
antient office. 

At the present time, therefore, tho first personal dignity, 
after the nobility, is a h'night of the order of St. George, or 
of the Garter; first instituted (in the opinion of Selden) by* 

dignity, it inducoth groat poverty {h) Moore, 768. 
and indigence, and causeth often- (c) Earl of Shrewsbury’s case, 12 
times great extortion, embracery, Eex). 107 ; Knowles’s case, 12 Mod. 

“ and maintenance to be had ; to 56. 

“tho great trouble of all such [d) 2 Inst. 29. 

“ countries where such estate shall {e) Camden, Britan, tit. Ordines. 
“ hax)pon to be ; therefore,” &c. (/) Bracton, 1, 1, c. 8. 
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[Edward the third, in the eighteenth year of his reign (</). 
Next (but not till after certain official dignities, including, 
among others, privy councillors, and the judges) follows a 
hiiyht banneret {It), Who indeed by statute 5 Eio. II. st. 2, 
c. 4, and 14 Kic. II. c. 11, is ranked next after barons: 
and his precedence before the younger sons of viscounts 
was confirmed to him by order of King James the first, in 
the tenth year of his reign (*). But, in order to entitle 
himself to this rank, he must have been created by the 
king in person, in the field, under tlie royal banners, in 
time of open w.ar (/•). Else ho ranks after baronets ; who 
are the next order ; which title is a dignity of inheritance, 
created by letters patent, and usually descendible to the 
issue male. It was first instituted by King James the 
first, in the year 1611 ; in order to raise a competent sum 
for the reduction of the province of Ulster in Ireland (/) ; 
for which reason all baronets have the arms of Ulster 
superadded to their family coat (w^).] Next follow knights 
of the Bath; an order instituted by King Ilenry the 
fourth, revived by King George the first, and newly 
regulated in the present reign («). They are so called 
from the ceremony, formerly observed, of bathing the 
night before their creation. [The last of these inferior 
nobility are knights bachelors (o) ; the most antient 


Selden, pt. 2, c. 5, xl. citing 
Froissart, vol. i. c, 101. 

(A) See the Table of Precedence, 
post, p. 017. 

(i) Seld. Tit. of Hon. pt. 2, c. 11, 

lU. 

(/:) 4 Inst. G. 

(/) One hundred gentlemen ad- 
vanced each one thousand pounds ; 
for which this title was conferred 
upon them. — 2 Rap. 185 fo. (Chris- 
tian’s Blackstone, vol. i. p. 403.) 

(?n) The arms of Ulster arc, a 
hand pities, or a bloody hand, in a 
field argenU (Christian’s Black- 
stone.) 


{n) See London Gazette, 25 May, 
1847; 1C Aug. 1850. The Order 
of the Bath is now divided into 
two divisions ; ono miUiary^ and 
the other civiL 

[o) The most probable derivation 
of the word bachelor is from baa 
and chevalier^ an inferior knight; 
and thence latinized into the barba- 
rous word haccalaureus. (Ducangc, 
Bac.) The lowest graduates in the 
universities are styled hachehrs^ 
and were, formerly, addressed with 
air before their surname ; as in 
Latin they are still called dominie 
It is somewhat remarkable, that 
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[thougli the lowest, order of knighthood amongst ns : for 
we have an instance of King Alfred’s conferring this 
order on his son Athelstan ( p ) . The custom of the 

antient Germans, was to give their young men a shield 
and a lance in the great council. This was equivalent to 
the toga rinlis of the Romans : before this they were not 
permitted to bear arms, but were accounted as part of the 
father’s household ; after it, as part of the community (5*) . 
Hence some derive the usage of knighting, which has pre- 
vailed all over the western world, since its reduction 
colonies from those northern heroes. Knights are called 
in Latin cguitea aurati: aurati, from the gilt spurs they 
wore ; and cquifcs, because they always served on horse- 
back : for it is observable (#•) that almost all nations call 
their knights by some appellation derived from a horse (s) . 
They are also called in our law mil lies, because they 
formed a part of the royal army, in virtue of their feodal 
tenures : one condition of which was, that every one who 
held a knight’s fee immediately under the crown, — which 
in Kdward the second’s time amounted to 20/. per ammm^ 
— was obliged to be knighted, and attend the king in his 
wars, or pay a fine for his non-compliance (/) . The exer- 
tion of this prerogative, as an expedient to raise money in 
the reign of Charles the first, gave great offence, though 
warranted by law and by the recent example of Q,ueen 
Elizabeth. But it was by the statute 16 Car. I. c. 20, 
abolished; and this kind of knighthood has since that time 
fallen into great disregard. 

whilst this feudal Avord has long 
been appropriated to single men, 
another feudal term of higher dig- 
nity, viz. havon^ should, in legal 
language, he applied to those who 
are married. (Christian’s Black- 
stone.) 

(p) Wil. Malms, lih. 2. 

(</) Tac. de Morib. Germ. 13. 

(r) Camd, Brit. tit. Ordiiies ; Co. 


Litt. 74. 

(i.) It does not appear that the 
English word hi iff hi has any refer- 
ence to a horse : for knight, or cniht 
in the Saxon, signified ptiCTy servus^ 
or attendant. Sec Seld. Tit. Hon. 
pt. 2, c. 5, xxxiii. ; Christian’s 
Blackstone, vol. i. p. 464. 

(0 See St. deMiHt,, 1 Edw. 2; 
2 Inst. 594. 
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[These, Sir Edward Coke says, are all the names of dignity 
in this kingdom, esquires and gentlemen being only names 
of u'orship {n). But before these last, the heralds rank all 
colonels, serjeants at law, and doctors in the three learned 


professions 

(m) 2 Inst. GG7. 

{x) The Table of Precedence as 
given by Blackstone (vol. i. p. 405) 
is here subjoined, but its authority 
in some points at the present day 
can scarcely be relied upon as con- 
clusive, except with regard to those 
which are marked * (who arc cntith'd 
to the rank there allotted them, by 
statute 31 Hen. 8, c. 10) ; those 
marked t (who are entitled by 
statute 1 W. & M. c. 21) ; and 
those marked || (who arc entitled 
by letters patent, 9, 1 0 , & 14 Jac. 1 ) . 
As to those marked their place 
depends on antient usage and 
custom ; and the following autho- 
rities may be consulted : Seld. Tit. 
of Hon. ; Camden’s Britannia, tit. 
Ordines ; Milles’s Catalogue of 
Honour, edit. 1610 ; and Chamber- 
layne’s Present State of England. 
It is to be observed, moreover, that 
the Judicature Acts 1873 to 1881 
contain provisions with regard to the 
rank and precedence among them- 
selves of the judges of the Court of 
Appeal and of the lliffh Court of 
Just ice and of certain officers therein. 
(See 3G & 37 Viet. c. GG, s. 1 1 ; 38 & 39 
Viet. c. 77, s. 6 ; 40 & 41 Viet. c. 9 ; 
42&43 Viet. c. 78; and 44 & 45 Viet, 
c. 78.) 

TABLE OF PRECEDENCE. 

♦ The king’s children and grand- 

children. 

♦ brethren. 

* The king’s uncles. 

* nephews. 


* Archbishop of Canterbury, 

^ Lord Chancellor or Keeper, if a 
baron. 

* Archbishop of York. 

* Lord Treasurer, 

* Lord President of the Council, 

Lord Privy Seal, 

Lord Great Ch amber - 
lain, 

* Lord High Constable, 

* Lord Marshal, 

* Lord Admiral, 

* Lord Steward of the 

Household, 

Lord Chamberlain of the 
Household, J ^ 

* Dukes. 

* Marquesses. 

X Dukes’ eldest sons. 

^ Earls. 

X Marquesses’ eldest sons. 

X Dukes’ younger sons, 

* Viscounts, 

J Earls’ eldest sons, 

J Marquesses’ younger sons. 

* Secretary of State, if a bishop, 

* The Bishop of London, 

* Durham. 

* Winchester, 

* Bishops. 

* Secretary of State, if a baron. 

* Barons. 

t Speaker of the House of Com- 
mons. 

Lords Commissioners of the Great 
Seal. 

Viscounts’ eldest sons. 

Earls’ younger sons, 

Barons’ eldest sons. 

Knights of the Garter, 
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[Esquires and gentlemen are confounded together by 
Sir Edward Coke; who observes, that every esquire is 
a gentleman (y), and a gentleman is defined to be one qui 
arma gerit, who bears coat armour, the grant of which 
adds gentility to a man’s family ; in like manner as civil 
nobility, among the Romans, was founded in the Jm 
imaginmn, or having the image of one ancestor at least, 
who had borne some curule office. It is indeed a matter 
somewhat unsettled, what constitutes the distinction, or 
who is a real esquire; for it is not an estate, however 
large, that confers this rank upon its owner ( 2 ) . ♦ Camden, 
who was himself a herald, distinguishes them the most 
accurately ; and he reckons up four sorts of them {a ) : 
1. The eldest sons of knights, and their eldest sons, in 
perpetual succession {h ) : 2. The oldest sons of younger 
sons of peers, and their oldest sons in like perpetual succes- 
sion ; both which species of esquires, Sir Henry Spelman 
entitles armigcri nataUtii (c ) ; 3. Esquires created by the 


II Privy Councillors. 

II Chancellor of the Exchequer. 

II Chancellor of the Duchy. 

II Chief Justice of tho King’s 
Pencil (or of England). 

II Master of tho Polls. 

II Cliief Justice of tho Common 
Picas (now obsolete). 

II Chief Paron of the Exchequer 
(now obsolete). 

Tho Judges [and Parons of the 
Coif]. 

II Knights Pannerots, I’oyal. 

|[ Viscounts’ younger sons, 

II Parons’ younger sons. 

II Paroncts. 

II Knights Pannerets, 

J Knights of tho Path. 

J Knights Pachclors. 

II Paroncts’ eldest sons. 

11 Knights’ eldest sons. 

II Paroncts’ younger sons. 

II Knights’ younger sons. 

J Colonels. 

J Serjeants-at-law. 


i Doctors. 

% Esquires. 

X Gentlemen, 

% Yeomen. 

X Tradesmen. 

X Artificers. 

X Labourers. 

N.P. Married women and widows 
are entitled to tho same rank among 
each other as their husbands would 
resx)cctively have borne between 
themselves, unless such rank is 
merely professional or official ; — and 
unmarried women to the same rank 
as their oldest brothers would bear 
among men, during the lives of 
their fathers. 

2 Inst. 6G8. 

(-r) See Perrins v. The Marine 
and General Travellers’ Insurance 
Company, 2 EU. Sc EU. 317. 

{a) 2 Inst, ubi sup, 

{b) Ib. 6G7. 

{c) Gloss. 43. 
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[king’s letters-patent, or other investiture ; and their eldest 
sons (d) ; 4. Esquires by virtue of their offices ; as jus- 
tices of the peace, and others who bear any office of trust 
under the crown, and who are named esquires in their 
commission or appointment (<?). To these, however, may 
he added barristers-at-law (/) ; and the esquires of knights 
of the Bath, each of whom constitutes three at his installa- 
tion ; and all foreign peers. For not only these, but the 
eldest sons of peers of Great Britain, (though frequently 
titular lords,) are only esquires in the law,, and must be 
so named in all legal proceedings (r/). As for gentlemen^ 
says Sir Thomas Smith, they be made good cheap in this 
kingdom ; for whosoever studieth the laws of the realm, 
who studieth in the universities, who professoth the liberal 
sciences, and (to bo short) who can live idly, and without 
manual labour, and will bear the port, charge, and counte- 
nance of a gentleman, ho shall be called master, and shall 
be taken for a gentleman {h). A yeoman is ho that hath 
free land of forty shillings by the year ; who was antiently 
thereby qualified to serve on juries, vote for knights of the 
shire, and do any other act, where the law requires one 
that ^n'ohus ct kgalis homo (i). 

The rest of the commonalty are Irademien, artificers, 
and lahonrers; and as to these (as well as others) it was 
provided by the statute 1 Hen. V. c. 5, that they must be 
styled by the name and addition of their estate, degree or 
mystery, and the place to which they belong, or where 

{d) The creation of esquires by vol. i. p. 40G.) 

'vvay of investiture lias long been (r) See Talbot i\ Eagle, 1 Taunt, 
disused. Wlion so created, they 610. 

used to be invested calcanhtifi ar^ (/) It. v, Brough, 1 Wils. 244. 

gentaiis, to distinguish them from It is stated in Blount’s Law Diet, 

the eqxiitcs anraii. In the Life of and Glossary, that barristers were 
Chaucer, we are told that he was named esquires in the Acts for poll- 
created scutiferto Edward the third. money. 

Scutifer i.s the same as armiger ; (y) 3 Inst. 30 ; 2 Inst. 607. 

and our word esquire is derived (//) Cornmonw. of Eng. b. 1, c. 20. 

from scutum y or the French escu^ [i) 2 Inst. CCS. 

a shield. (Christian’s Blackstone, 



620 BK. IV. OF rtlBLIC EIGHTS. — PT. I. CIVIL GOVEENMENT. 

[they have been conversant, in all indictments or other 
legal proceedings on which process of outlawry might he 
awarded ; in order, as it should seem, to prevent any clan- 
destine or mistaken outlawry, by reducing to a specific 
certainty the person who is the object of its process.] But 
no indictment (under the law as it now stands) is insufficient 
for want of, or by reason of any imperfection in, the addi- 
tion of a defendant (/;). 

Vide post, bk. VI. There is proceeding. (See 42 & 43 Viet, 

now no process of outlawry in any c. 59.) 



( 621 ) 


CHAPTER X. 

OF MAGISTRATES AND OTHER PUBIJC OFFICERS. 


[In a former chapter of these Commentaries, we distin- 
guished magistrates into two kinds — supreme, or those 
in whom the sovereign power of the state resides, and 
subordinate, or those who act in an inferior secondary 
sphere (a). We have hitherto considered the former kind 
only; namely, the supremo legislative power — the king, 
lords and commons in parliament — and the supreme 
executive power, which is the sovereign ; and we arc now 
to proceed to inquire into the rights and duties of the 
principal subordinate magistrates and officers. 

And herein we are not to investigate the powers and 
duties of her majesty’s groat officers of state, the prin- 
cipal secretaries, or the like, because they are not in that 
capacity in any considerable degree the objects of our 
laws, nor have they any very large share of magistracy 
conferred upon them, — though it may be noticed that the 
principal secretaries of state are allowed the power of 
commitment in order to bring to trial persons accused of 
treason, or other crimes against the state (h ) ;] and have, 
by several modem provisions of the statute law, been 
intrusted with certain miscellaneous functions connected 
with the administration of justice and the social economy 
of the realm (c). [Nor is this the occasion to treat of 

(«) Vide dup. p. 320. &c. By 21 & 22 Viet, c, 67, certain 

{b) Com. Dig*. Ofi&cer, E. 8 ; En- enactments are repealed which re- 
tick V. Carrington, 2 Wils. 275. quired returns, as to various matters 

(r) See particularly 5 & 6 Will. 4, therein specified, to be made to one 

c. 38; 6 & 7 Viet. c. 31, ss. 6, 7, of the principal Secretaries of State. 
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[the office and authority of the lord chancellor, or of the 
judges of the courts of justice, because they will find a 
more proper place in a subsequent part of these Commen- 
taries (d). Nor is it necessary to enter into any minute 
disquisitions with regard to the rights and dignities of 
mayors and aldermen, or other magistrates of particular 
corporations ; for these are merely private and mimicipal 
rights, and confined to the particular franchise. But the 
magistrates and officers, whose rights and duties it will be 
proper in this chapter to consider, are such as are generally 
in use, and have a jurisdiction and authority dispersedly 
throughout the kingdom ; and these are principally sheriffs^ 
coroners, justices of the peace and constables.'] 

But before we enter upon this disquisition as to par- 
ticular officers, wo shall avail ourselves of this oppor- 
tunity of making a few remarks on the nature of ofices 
in general. 

Offices are a species of incorporeal hereditaments (e), 
and were enumerated as such in a former part of this 
work (/). An office has been defined as consisting in 
the right to exercise a public or private employment (//). 
But we here use the word in its more limited and usual 
sense, comprising employment only of a public nature (A) 
— such as entitles a man to act in the affairs of others, 
without their appointment or permission (/'). The right 
of nomination to an antient office belongs, in most cases, 
to the crown; in some, to a subject. And new offices 
may be created by the crown; but not such as are con- 


{(I) Vide post, bk. v. c. v. 

(<^) But they seem not to be te)ie>- 
mentSy unless they concern the realty. 
(Co. Litt. 20 a.) 

(/) Vide sup. vol. i. p. G51. 

[g) 2 Bl. Coni. 36. 

(A) As to the ‘‘stiperannuation 
allowance ” or retiring pension 
granted to persons who have held 
certain offices, see 22 Viet. c. 26 ; 


23 & 24 Viet. c. 89 ; 28 & 29 Viet. 
CO. 68, 113; 29 & 30 Viet. c. 68; 
32 & 33 Viet. c. 60 ; 34 & 35 Viet, 
c. 36 ; 35 & 36 Viet. cc. 12, 83 ; 36 
Viet. c. 23 ; 38 Viet. c. 4 ; 38 & 
39 Viet. c. 28 ; 39 & 40 Viet. cc. 63, 
68 . 

(i) See Er. V, Burnell, Carth. 
478 . 
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traxj to the constitution, or prejudicial to the public (A’). 
In some instances they are granted for life, or during 
good behaviour, in others during pleasure only; and in 
the case of particular offices, where no inconvenience can 
arise to the public from such a mode of limitation, they 
may bo granted to a man and his heirs ; or to one man for 
life, remainder over to another; or for a term of years; 
or if they relate to lands or houses, they arc capable of 
being entailed (/). They may be distinguished into offices 
of trust (comprising those wdiich arc judicial), and offices 
merely ministerial. The former cannot, imless by special 
enactment, bo performed by deputy, the latter usually 
may (m). It is also a general rule with respect to a 
judicial office, that it cannot bo granted in reversion (») ; 
because, though the grantee may bo able to execute it at 
the time of the grant, yet, before the office falls, he may 
become inefficient ; but ministerial offices, being capable, in 
general, of performance by deputy, may bo so granted (o). 

By the 5 & 6 Edw. VI. c. 16, no judicial office, or other 
office of trust (with some few exceptions), can bo sold 
under pain of disability to dispose of or hold the same. 
For the law presumes that he who buys an office will, 
by bribery, extortion, or other unlawful moans, make his 
purchase good, to the manifest detriment of the public (p). 
And by 49 Geo. III. c. 126, (in extension of the above 
statute,) it is made highly penal to buy, sell, or negotiato 
for the sale or purchase of any such office, or of any other 
of the public appointments in that Act specified (g ) . 


(Jc) Bac. Ab. Offices, B. 

(/) Co. Litt. 20 a. 

Com. Dig. Officer, D. ; see 
R. r. Ferrand, 3 B. & Aid. 2G0 ; 
R. V, Gravesend, 2 B. & C. G02 ; 
R. V. Roberts, 3 Ad. & El. 771. 

(w) Co. Litt. 3 b ; Com. Dig. 
Officer, B. 14. 

(o) Com. Dig. Officer, B. 13; 11 
Rep. 4. 


(p) Certain offices in the Queen’s 
Bench and Common Pleas were 
saleable by the chief justices of 
those courts respectively till the 
year 1825, when this custom was 
abolished by G Geo. 4, cc. 82, 83. 

[q) Vide post, bk, Yi. It maybe 
here remarked, that under these 
statutes (tenned by 38 & 39 Viet. c. 
1C, The Army Brokerage Acts ”), 
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Where the right of conferring is in the crown, the 
appointment (at least in the case of the more important 
offices) is generally made by letters-patent (r) ; and, to 
render it complete, the grantee in some cases must be 
sworn in. For, in addition to the oath of allegiance, an 
“ official” oath (well and truly to serve her Majesty) is 
required to be taken by the chief officers of state (s) ; and 
a “judicial” oath (to do right to all manner of people, 
after the laws and usages of this realm, without fear or 
favour, affection or ill will) is administered to every judge 
of the Court of Appeal or of the High Court of Justice (^), 
and to all j ustices of the peace ; and on the acoeptance of 
a variety of inferior offices, though no oaths are now re- 
quired, as was formerly the case (?0) the grantee is some- 

the system so long prevailing, under of officers’ commissions, see 25 Viet, 

which officers in the army purchaaed c. 4. 

their commissions, was clearly ille- (<s) 31 & 32 Viet. c. 72 (‘‘ThePro^ 
gal, though the practice was openly missory Oaths Act, 1868 ’ ’) . Special 
carried on and sanctioned by the oaths arc taken by privy council- 
issue of a royal warrant, regulating lors, by archbishops and bishops, 
the prices at which such commis- by i)cers, baronets and knights, by 
sions might be purchased, sold, or recruits in the army and marines ; 
exchanged. But in the year 1871, and in certain other cases. (Sect. 14.) 
it was resolved by parliament that (^) 38 & 39 Viet. c. 77, s. 6. 
this system should no longer pre- {a) This was, in particular, re- 

voil, and accordingly an Act (34 & 35 quired by the Act passed in the 

Viet. c. 86, amended by 38 & 39 Viet. year 1714, “ for the security of his 

c. 1 6, called ‘ ‘ The Regimental Ex - Maj esty ’s person and government, ’ ’ 

change Act, 1875 ”) was passed, by viz. the 1 Geo. 1, st, 2, c. 13 ; which 

which (the regulations above re- required certain oaths to be taken 

f erred to having been first can- witliin six months after accepting 

celled and determined by royal war- any office, on peiil of incurring its 

rant) it was provided that no person loss, as well as other disabilities and 

should be punished for any offence forfeitures. But every year an act 

committed in relation to tlie pur- of indemnity used to pass to relieve 

chase, sale or exchange of any com- from forfeiture such persons as 

mission having a regulation price, had omitted to qualify. (See Lord 

prior to Ist November, 1871 ; and Mahon’s Hist, of Eng. vol. i. p. 

that proper compensation should be 374.) And all these requirements 

awarded to all officers holding sale- were swept away by 29 & 30 Viet, 

able commissions at that date. c. 22, 30 & 31 Viet. c. 62, and the 

(;•) As to gfrant by letters-patent, 31 & 32 Viet. c. 72. 
vide sup. vol. i. p. 621. As to grant 
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times called upon to make a solemn declaration that ho 
will faithfully perform the duties of the same (r). 

An office, after it has been granted and duly entered 
upon, may he forfeited by misconduct, and such miscon- 
duct may either consist in neglecting, ceasing, or refusing 
to perform the duties, (such neglect being by Lord Coke 
termed non-mer^) or in an improj)er use of the power en- 
trusted (as in the case of a gaoler Yoluntarily permitting a 
prisoner to escape), which he calls (timer {x) : and it is also 
laid down in the books, that where inoompatible offices are 
granted, the first becomes in some eases void, in others 
voidable only ; and that the grant of an office is also void, 
if made to a person incapable, from his position, to perform 
its duties with impartiality (//) . 

Lastly, it is to be observed, that though offices conferred 
by the sovereign become, as the general rule, vacated by 
the demise of the crown, an exception was made by 
statute in favour of the judges, whoso commissions were 
continued by 1 Gleo. III. c. 23, notwithstanding that 
event (s). 

To return now to the particular officers enumerated at 
the outset, we will consider, first, the law relating to 
sher^Jf's. 

1. [The sheriff is an officer of very great antiquity in 
this kingdom, his name being derived from two Saxon 

[v) See tlio 31 & 32 Viet. c. 72, Com. Dig. Officer, B. 6; Ark- 

ss. 5, 6, 12. wriglity. Cantrell, 7 Ad. & El. 6G5 ; 

(jr) Co. Litt. 233 a ; Bac. Ab. R. t?. Patteson, 4 B. & Ad. 9. 

Office, M. It may be here re- (;:) This enactment has been in 
marked, that persons having offices part repealed by 42 & 43 Viet, c, 69, 
or employments in the public ser- as one ’which has either “ ceased to 
vice, are frequently required to be in force or become unnecessary.’^ 
give security by means of sureties As to the continuance of offices 
for the due performance of their generally for nix months^ unless 
duties. See 38 & 39 Viet. c. G4 sooner determined by the next in 
(“The Government Offices Security succession, vide sup. p. 396, n. 

Act, 1876”). 

VOL. II, S S 
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[words, I’cipe jeriefa, the reeve, bailiff, or officer of the 
shire. He is called in Latin Dice-comes^ as being the 
deputy of the earl or comes ; to whom the custody of the 
shire is said to have been committed at the first division 
of this kingdom into counties (c) . . But (as we have seen) 
the earls, in process of time, by reason of their high em- 
ployments and attendance on the king’s person, not being 
able to transact the business of the county, were delivered 
of that burden, — reserving to themselves the honour, but 
the labour was laid on the sheriff {h). So that now the 
sheriff does all the king’s business in the county : and is 
entirely independent of the earl ; the crown committing 
emtodiam comitatus to the sheriff, and him alone. 

Sheriffs were formerly chosen by the inhabitants of the 
several counties : in confirmation of which it was ordained 
by statute 28 Edw. I. c. 8, that the people should have the 
election of sheriffs in every shire where the shrievalty was 
not of inheritance. For aiitiently in some coimties the 
sheriffs were hereditary (c) ; the city of London, also, 
having the inheritance of the shrievalty of .Middlesex 
vested in their body by charter {d ) , The reason of these 


{a) As to counties, vido sui). vol. 
i. p. 126. 

(i) Dalton Of Sheriffs, c. 1. 

(c) A shrievalty of inheritance 
might descend on and he executed 
by a female ; for example, the 
shrievalty of Westmoreland having 
been granted by King John to 
Robert de Veteripont and his heirs, 
it vested at one period in Anne, 
Countess of Pembroke ; who exer- 
cised the office in person, and at 
the assizes at Appleby sat with the 
judges on the bench (see Harg. Co. 
Litt. 326). Afterwards it came by 
descent to the Earl of Thanet ; and 
on the death of that nobleman in 
1849, without issue, it became a 
question whether the office passed 


under a devise thereof in his will, 
or escheated to the crown. To re- 
medy this inconvenience, all here- 
ditary claims and title to the office 
of sheriff of Westmoreland, were by 
tjie 13 & 14 Viet. c. 30, abolished, 
and the crown was empowered to 
appoint as in other counties. 

(d) The election of the sheriffs of 
London and Middlesex was granted 
to the citizens of London for ever 
by a charter of Henry the first, 
upon condition of their paying 300/. 
a year to the king’s exchequer. In 
the year 1799, the corporation of 
London made a bye-law imposing 
a fine of 400/. upon every person 
who, being elected, should refuse to 
serve the office of sheriff, (See the 
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[popular elections was assigned in the 28 Edw. I. o. 13, 
“that the commons might chuse such as would not he 
a burthen to them.” And herein appears plainly a strong 
trace of the democratical part of our constitution; in 
which form of government it is an indispensable requisite 
that the people should choose their own magistrates (c) . 
This election was in all probability not absolutely vested 
in the commons, but required the royal approbation (/). 
However these popular elections, growing tumultuous, 
were put an end to by the statute 9 Edw. II. st. 2 ; which 
enacted that the sheriffs should thenceforth be assigned by 
the chancellor, treasurer, and the judges, as being persons 
in whom the same trust might with confidence be reposed. 
As to the manner in which this duty is to be performed, 
the statute of Cambridge (12 Hie. II. c. 2) ordained that 
all that should be called to name or make justices of the 
peace, sheriffs, and other officers of the king, should be 
sworn to act indifferently, and to appoint no man that 
sueth either privily or openly to be put in office, but such 
only as they should judge to bo the best and most suffi- 
cient {g). And the custom now is, — and has been at least 
ever since the time of Fortesoue {h), who was chief justice 
and chancellor to Henry the sixth, — that all the judges, 
together with the other great officers and privy councillors, 
meet in the Exchequer on the morrow of St. Martin, — and 
then and there the judges propose three persons for each 

ft 

case of Evans v. The Chamberlain electors, who nominated three per- 
of London, 2 Bum, E. L. 185.) As sons, ex qtiibus rex umm confir- 
to the shrievalty of London and mahat ; and that such election re- 
Middlcsex, see also 1 Man. & Gr. quired confirmation by the king. 
644, n. ; and Pulling’s Customs of Ho cites Stiem. Do Jure Goth. 1, i. 
London, 134. c. 3. 

{e) Montesquieu, Sp. L. b. ii. (y) But 12 Ric, 2, c. 2, was re- 
c. 2. pealed by 34 & 36 Viet. c. 48. See 

(/) Blackstone (vol, i. p. 340), also 14 Edw. 3, st. 1, c. 7; 23 
assigns as his reason for this belief, Hon. G, c. 9 ; 21 Hen. 8, o. 20 ; 24 
that in the Gothic constitutions, in Geo, 2, c. 48, s. 12 ; 36 & 37 Viet, 
the election of the sheriffs, the peo- c, 66, s. 96, 
pie {incolee territorn) chose twelve {h) De Leg. c. 24. 

S S 2 



628 BK. IV. OF PUBLIC RIGHTS. — PT. I. CIVIL GO^TSRNMENT. 


[county to be reported (if approved of) to the king, who 
afterwards appoints one of them to be sheriff (»).] It is to 
be understood, however, that the ceremony here described 
is not observed upon the occasioml appointment of a sheriff, 
as on the death of an existing officer ; the appointment is 
then the mere act of the crown (A:) . But it has been said 
that the appointment of a pocket sheriff (that is, a sheriff 
not of the number nominated in the Exchequer) is a prac- 
tice of questionable legality (/). [And though in one 
case it was laid down that Queen Elizabeth might, by 
her prerogative, make a sheriff without the election of the 
judges, nohi obstante aliquo statuto in contmtinm {m) ; yet this 
seems bad law, inasmuch as the doctrine of non obstante^ 
which sets the prerogative above the law, was effectually 
demolished by the Bill of Bights at the Bevolution, and 
abdicated Westminster Hall when King James abdicated 
the kingdom («).] 

By 3 & 4 Will. IV. c. 99, it was provided, that when- 
ever any person shall be duly pricked or nominated to be 
sheriff of any county (except the county palatine of Lan- 
caster), the same shall be forthwith notified in the London 
Gazette, and a warrant made out and signed by the clerk 
of the privy council, and transmitted to the person so 
appointed, and the appointment of sheriff thereby made 
shall be as valid to all intents as if it had been made by 
patent under the great seal, as formerly. 

[Sheriffs, by virtue of several old statutes, are to con- 
tinue in their office no longer than one year (o) ; and yet 

(i) See 24 Geo. 2, c. 48, s. 12, nominors were first elected by the 
prior to which Act the judges met people themselves, 
for this purpose on the morrow of {k) By 8 & 9 Viet. c. 11, the 
All Souls. Blackstone remarks manner of assigning and appoint- 
(vol. i. p. 341) that our custom of ing sheriffs in JFales shall be the 
the twelve judges (for such in his same as in England, 
time was their number) proposing (/) 1 Bl. Com. p. 342. 
three persons, seems borrowed from (m) Dy, 226, 226. 

the Gothic constitution, cited sup. (;/) Bl. Com. ubi sup. ; see 2 Inst, 

p. 627, n. (/), with this difference, 669. 

that among the Goths the twelve (o) By 3 & 4 Will. 4, c. 99, s. 7, 
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[it hath been said that a sheriff may be made durante hem 
placito^ or during the king’s pleasure {p) ; and so is the 
form of the appointment {q ) . Therefore, till a new sheriff 
be named his office cannot be determined, unless by his 
own death or by the demise of the crown. We may further 
observe, that by 1 Rio. II. c. 11, no man that has served 
the office of sheriff for one year, can be compelled to serve 
the same again within three years after ; if there be other 
sufficient person within the coimty.] But, with this quali- 
fication, the discharge of tho office is compulsory upon the 
party chosen, and if he refuses to serve, having no legal 
exemption, he is liable to indictment or information (r) ; 
and it is said that no man can be exempt from this office 
but by act of parliament or letters patent, though, on the 
other hand, there are several causes of dimhilitij mentioned 
in the books («). 

Also by 14 Car. II. c. 21, no person shall be assigned 
for sheriff unless he have sufficient lands within the same 
county to answer the king and his people : and this is the 
only qualification required by statute for the office. That 
it was the intention however of our ancestors that the 
lands of a sheriff should be considerable, appears from their 
having this provision frequently repeated; and that, on 
occasions when they obtained a confirmation of Magna 
Chart a and their most valuable liberties {t) . As the sheriff 
may have the custody of men of the greatest property in 
the country, his own estate ought certainly to bo large, that 
he may be above all temptation to permit them to escape, 
or to join them in their flight. In antient times, accord- 
ingly, this office was frequently executed by tho nobility 

he shall, on expiration of his office, Woodrow, 2 T. R. 731 ; Mayor of 
deliver to his successor a correct list Norwich t?. Bury, 4 Beav. 2114. 
of all prisoners in his custody, and (a) See Watson on the Office and 
of all unexecuted process. Duty of a Sheriff, p. 6. 

{p) 4 Rep. 32 b. (0 9 Edw. 2, st. 2; 2 Edw. 3, 

(^) Dalt. Of Sheriffs, 8. c. 4 ; 4 Edw. 3, c. 9 ; 6 Edw. 3, 

(r) See 9 Rep. 46 ; Harrison v. c. 4. 

Evans, 2 Bum, E. L. 186 j R. v. 
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and persons of the highest rank in the kingdom ; though 
it is now committed, in general, to commoners (w). 

The powers and duties of the sheriff are various, and are 
chiefly as follows ; — 

1. He is charged with duties, to which sufficient reference 
has been made in another place (a?), in regard to parlia- 
mentary elections, and he has also to hold a county court 
for the election of coroners, and the like (y) . To the sheriff 
also, formerly, by 3 & 4 Will. IV. c. 42, might be directed 
writs for the trial of disputed facts arising in actions in 
certain cases; but by 30 & 31 Viet. c. 142, s. 6, he was 
relieved from this burthen (s). 

2. [In his character as keeper of the king’s peace both by 
common law and special commission, he is the first man in 
the county, and superior in rank to any nobleman therein, 
during his office {a). He may apprehend and commit to 
prison all persons who break the peace, or attempt to break 
it ; and may bind any one in a recognizance to keep the 
peace. He may, and is bound, ex officio, to pursue and 
take all traitors, murderers and other misdoers, and commit 
them to gaol for safe custody. He is also to defend his 
cotmty against any of the king’s enemies when they come 
into the land ; and for this purpose, as well as for keeping 
the peace and pursuing offenders, he may command all the 
people of his county to attend him ; which is called the 
posse comitaius, or power of the county {b) ; and this sum- 
mons every person [above fifteen years old, and under the 

(u) Christian’s Blackstone, vol. i. c. 95. 
p. 346 (n.), cites Spelm. Gloss.Vice- (s) The sheiiff has, however, still 
com. It is added, that bishops were a judicial power (exercised in the 
not unfrequently sheriffs. person of the under-sheriff, called 

(ii?) Vide sup. pp. 356, 372. in London the Secondary) in the as- 

(y) See Tlio Queen v. Diplock, sossment of damages under writs 
Law Rep., 4 Q. B. 549. The county of inquiry, on interlocutory judg- 
oourt held for this purpose by the ments. 
sheriff, must not be confounded (a) 1 Roll. Rep. 237. 
with the county courts established (5) Dalt. c. 96. 
in the year 1846, by 9 & 10 Viet. 
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[degree of a peer, is bound to attend upon warning 
under pain of fine and imprisonment (d).'] 

3. The sheriff is also bound to execute process issuing 
from the High Court of Justice; and to attend on the 
judges when they come into the county at the assizes (e), 
and in these functions he is considered as an officer of the 
court. In civil causes, supposing the case to be such that 
an order issues for the arrest and imprisonment of the 
defendant under the provisions of the Debtors Act, 1869, 
in order to prevent his quitting England and so preju- 
dicing the plaintiff in the prosecution of his action, he is 
to effect the arrest and take the prescribed security that he 
will not quit England without leave of the court (/) ; and 
in any action, when the cause comes to trial, he must 
summon and return the jury : and when it is determined, 
he must see the judgment of the court carried into execu- 
tion (g). And in all these matters he is liable, like other 
ministerial officers, to an action for the negligent or im- 
proper discharge of his duty, at the suit of the party 
grieved {h). In criminal matters, also, he returns the 
jury ; and he is responsible for the due execution of the 
sentence of the court, when it consists in the imposition of 
a fine, or when it extends to the infliction of death (?). 

[Owing to the nature of the duties last referred to, the 


(c) Lamb. Eiren. 315. 

((f) 2 Hen. 5, st. 1, c. 8, 

(e) If necesBary the sheriff must 
attend with javelin men to keep 
order. But by 22 & 23 Viet. c. 32, 
the magistrates of the county may, 
if they think fit, direct order to be 
kept thereat by the county police 
instead. 

(/) See 32 & 33 Viet. c. 02, s. 6. 
[g) As to fees and poundage pay- 
able to the sheriff on the execution 
of civil process, see 29 Eliz. c. 4 ; 
7 Will. 4 & 1 Viet. c. 55 ; 5 & 6 
Viet. c. 98, s. 31. See also the fol- 


lowing cases; Maybery Mans- 
field, 9 Q. B. 754 ; Wrightup v. 
Greenacre, 10 Q. B. 1 ; Burton v, 
Lawrence, 1 L. M. & P. 668. 

(Ji) Formerly he was liable for 
the escape of a prisoner (see Bar- 
rack V, Newton, 1 Q. B. 525 ; Gor- 
don r, Laurie, 9 Q. B. 60) ; but this 
is now otherwise (sec 40 & 41 Viet, 
c. 21, s. 31). 

(t) As to his jurisdiction and re- 
sponsibility in respect of prisonere 
under sentence of death, see 28 & 
29 Viet. c. 126, and 40 & 41 Viet, 
c. 21, s. 32. 
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[eheriffy tliougli, as we have seen, the principal conservator 
of the peace in his county, yet, by the express directions 
of the Great Charter {h), he, together with the constable, 
coroner, and certain other officers of the king, are for- 
bidden to hold any pleas of the crown ; or, in other words, 
to try any criminal offence. For it would be highly 
unbecoming, that the executioners of justice should be 
also the judges ; should impose, as well as levy, fines and 
amercements ; should one day condemn a man to death, 
and personally execute him the next. Neither may he 
act as an ordinary justice of the peace during the time of 
his office (1 ) ; for this would bo eq^ually inconsistent, the 
sheriff being in many respects the servant of the justices.] 
It is also to be observed, that though the sheriff’s au- 
thority extends in general over the whole of his county, 
yet there exist many liberties therein exempt from his 
jurisdiction (tn ) ; these being districts in regard to which 
grants have been antiently made by the crown to indi- 
viduals, conferring on them or their bailiffs the exclusive 
privilege (or franchise) of executing legal process there- 
in («)• 1^on it becomes necessary to execute a writ 
within such a liberty, the course is to direct it to the sheriff 
of the county as in ordinary cases ; but as to the execution 
of it, that belongs by law to the bailiff of the liberty, — 
unless, indeed, the writ be framed with a clause of 
non omittas, (as it is called,) specially authorizing the 
sheriff to enter. And as such clause is now usually in- 
serted, the practical importance of these exemptions from 
the general jurisdiction of the sheriff is proportionably 
reduced (<?). 


(k) Cap. 17. 

(Z) 1 Mar, sess. 2, c. 8. 

(m) Any town being a county of 
itself is also exempt, in general, 
from the jurisdiction of the county 
within which it is situate. Such 
county corporate has a sheriff of 
its own. 


(;?) 2 Bl. Com. 37. Sec 6 Geo. 2, 
c. 27, e. 3. 

(o) See, accordingly, the Judica- 
ture Act, 1875 (38 & 39 Viet. c. 77), 
App. P., Nos. 6, 7. Moreover, by 
13 & 14 Viet. c. 105, a liberti/ may 
now, on petition to the Crown by 
the Court of Quarter Sessions, be 
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4. [It is, further, the sheriff’s business as the king’s 
bailiff to preserve the rights of the crown within his 
bailiwick, for so his county is frequently called in the 
writs; a word introduced by the princes of the Norman 
line, in imitation of the Erench, whose territory was 
divided into bailiwicks, as that of England into coun- 
ties (p). He must seize to the sovereign’s use all lands 
devolved to the crown by escheat for want of heirs (y) ; 
must levy all fines and forfeitures (r) ; and must seize and 
keep all waifs, wrecks, estrays (s), and the like, — unless 
they be granted to some subj ect {f) . 

To execute these various offices, the sheriff has under 
him many inferior officers; an under-sheriff, a deputy, 
and bailiffs {ti ) ; and these must neither buy, sell nor farm 
their offices, on forfeiture of 500/. (r).] 

Thus by 3 & 4 Will. IV. c. 99, it is provided that every 
sheriff shall, within one calendar month next after the 
notification of his appointment in the Gazette, by writing 
under his hand, nominate some fit person to be his under- 
sheriffs and transmit a duplicate thereof to the clerk of 
the peace of the county, to be by him filed among the 
records of his office. 

And, again, by 3 & 4 Will. IV. c. 42, every sheriff is 
directed to appoint a sufficient deputy (having an office 


made to merge for the future in the 
general county jurisdiction. 

(p) Fortosc. dc Leg. (;. 24. 

{q) As to escheat, vide sup. vol. i. 

р. 436. 

(r) See 3 & 4 Will. 4, c. 99, s. 31 ; 
sup. p. 553. 

(s) As to waifs, wrecks, and es- 
trays, vide sup. p. 542, et seq. 

(/) Dalt. c. 9. See 3 & 4 Will. 4, 

с. 99, as to the regulations for audit- 
ing the sheriff’s accounts, &c. The 
sheriff was formerly also charged 
with the duty of collecting the 
king’s rents within the bailiwick, 
but is relieved from it by the sta- 


tute just mentioned (sect. 12). 

(*() Blackstone (vol. i. p. 345) 
adds gaolers. But as, under the 
present law, a sheriff is no longer 
liable for the escape of prisoners 
(40 & 41 Viet. c. 21), who are now 
in the legal custody of the gaoler 
himself (28 & 29 Viet. c. 126), the 
latter perhaps can no longer be 
properly considered as one of the 
sheriff’s ofiScers. (As to the duties 
of gaolers under the present law 
regulating prisons, vide post, bk. 
IV.) 

(t?) Stat. 3 Geo. 1, c. 15. 
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within a mile of the Inner Temple Hall) for the receipt of 
writs, granting warrants thereon, making returns thereto, 
and accepting all rules and orders made as to the execution 
of any process or writ directed to the sheriff {x). 

The under-sheriff usually performs all the duties of the 
office of sheriff (y ) ; except a few where the personal presence 
of the high sheriff is necessary. But this inferior minister 
is only to a certain extent recognized by the law; which 
holds the sheriff himself responsible for all acts done or 
omitted by his under-sheriff (s) ; and even considers the 
latter, where the duty is improperly performed, as exempt 
from any action for negligence at the suit of the party 
grieved (a). It is enacted by statute 42 Edw. III. c. 9 
that no under-sheriff shall abide in his office above 
year; and if ho does, by statute 23 lien. VI. c. 7, he 
made to forfeit 200/., a very large penalty in those early 
days. It is also provided, by 3 Geo. I. c. 15, s. 8, that if 
the sheriff shall die, the under-sheriff shall continue in his 
office until a new high sheriff be appointed. 

[Bailiffs or sheriffs’ officers (5) are either hail{fs of hun- 
dreds or bound bailiffs (c). Bailiffs of hundreds are ap- 
pointed over those respective districts, by the sheriffs, to 
collect fines therein and summon juries ; to attend the 
judges and justices at the assizes and quarter sessions; 
and also to execute writs and processes in the several 


The delivery of a writ to the 
deputy, is a deliveiy to the sheriff. 
(Woodland v. Tullcr, 11 A. & E, 
869.) 

{y) See 38 & 39 Viet. c. 69, s, 94, 

(z) As to this liability, see the 
authorities cited, vide sup. p. C31, 
n. (7^). 

{a) Cameron v. Reynolds, Oowp. 
403. 

(J) Besides the sheriff's bailiffs 
and bailiffs of liberties^ (vide sup. 
p. 632), there are also bailiffs of the 
comity courts (as to whom see 9 & 


10 Viet. c. 95, ss. 31 — 34 ; 12 & 13 
Viet, c. 101, s. 10; 13 & 14 Viet, 
c. 61, s. 4 ; 19 & 20 Viet. c. 108, 
ss. 14, 16, 55, 60, 83, 84 ; 30 & 31 
Viet. c. 142, s. 30 ; Consolidated 
Orders, 1875, Order II. ; and there 
are also the bailiffs of inferior courts 
generally ; (as to whom, seo 7 & 8 
Viet, c. 19 ; Braham i;. Watkins, 
16 Moe. & W. 77 ; Tarrant v. Baker, 
14 C. B. 199). . 

(r) Called by Blackstone ** spe- 
cial,’’ as well as boimd” bailiffs. 
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[hundreds (d). But, as these are generally plain men, and 
not thoroughly skilled in this latter part of their office,— 
that of serving writs and making arrests and executions — 
it is now usual to join other bailiffs with them ; who are 
generally mean persons, employed by the sheriffs on ac- 
count only of their adroitness and dexterity in hunting 
and seizing their prey. The sheriff being civilly respon- 
sible for the official misdemeanors of these bailiffs (<?), they 
are therefore annually bound to him in an obligation with 
sureties for the due execution of their office ; and thence 
are caUed bound-baihffs, which the common people have 
corrupted into a much more homely appellation.] It 
IS to be observed, however, that besides these officers the 
sheriffs may appoint, at the application of a party in a 
civil suit, persons named by such party, for the purpose of 
executing some particular process therein. Persons so 
appointed are called special bailiffs ; and whenever a party 
thus chooses his own officers, it is held to discharge the 
sheriff from all responsibility for what is done by them in 
the execution of the process (/). 

[The vast expense which custom had introduced in 
serving the office of high sheriff at one period grew to 
such a burthen to the subject, that it was enacted by 
statute 14 Oar. II. c. 21, that no sheriff (under the 
penalty of 200/.) shall keep any table at the assizes except 
for his own family, or give any presents to the judges or 
their servants, or have more than forty men in lively; 
yet, for the sake of safety and decency, he may not 
have less than twenty men in England and twelve in 
Wales (< 7 ). 

(i?) As to bailiffs’ fees, see Wal- Mee. & W. 42 ; Botten v. Tomlin- 

bauk V. Quarterman, 3 C, B. 91. son, IG L. J. (C. B.) 138, 

(e) Drake v. Sykes, 7 T. K, 113; (y) The sheriffs of the city of 

Barsham v. Bullock, 10 A. & E. London and Middlesex, the sheriff 
23, of Westmoreland, and the sheriffs 

(/) See Ford v. Leche, 6 Ad. & of counties corporate, are excepted 
El. 699 ; Balson v, Meggat, 4 Dowl. from this Act. 

667 ; Alderson v, Bayenport, 13 
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[II. The office of the Coroner is also a very antient one 
at the common law (»>). lie is called coroner, coronatory 
hecause he hath principally to do with pleas of the crown, 
or such wherein the sovereign is more immediately con- 
cerned (n). And in this light, the lord chief justice of the 
Queen’s Bench is the principal coroner in the kingdom ; 
and may (if ho pleases) exercise the jurisdiction of a 
coroner in any part of the realm (o). But there are also 
particular coroners for every county in England ; usually 
four, hut sometimes six, and sometimes fewer {p). This 
officer is of equal antiquity with the sheriff {q) ; and was 
ordained with him to keep the peace, when the earls gave 
up the wardship of the county. 

The coroner is chosen hy the freeholders at a county 
court held for that purpose, under the presidency of the 
sheriff or under-sheriff, — as by the policy of our antient 
laws the sheriffs themselves were chosen as well as the con- 
servators of the peace, and all other officers who were con- 
cerned in matters that affected the liberty of tlie people (r) ; 
and as were also the verderers of the forest, whose business 
it was to stand between the prerogative and the subject 
in the execution of the forest laws (s). Eor this purpose 
there is a writ at common law, de coromtore eligendo (t) : 
in which it is expressly commanded the sheriff quod 
talem ellgi faciaty qui melius et sciaty et velit, et possit, 
officio illi intenderc” And in order to effect this more 
surely, it was enacted by the statute of Westminster the 
first (m), that none but lawful and discreet knights should 
be chosen as coroners, and there was an instance in the 
fifth year of Edward the third, of one being removed 
from his office because he was merely a merchant {x). 


(m) See Jervis on the Office and 
Duties of Coroners; Com. Dig. 
Officer, G. 

(«) 2 Inst. 31 ; 4 Inst. 271. 

(o) 4 Rep. 67. 

(p) F. N. B. 163. 

(^) Mirrour, c, 1, s. 3. 


(r) 2 Inst. 658, 

(i) Vide sup. vol. i. p. 668. 

{^) F. N. B. ubi sup. See 23 & 
24 Viet, c. lie, s. 9. 

(if) 3 Edw. 1, c. 10. 

(^) 2 Inst. 32. 
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[But subsequently it was thought sufficient (y) if a man 
had lands enough to bo made a knight, that is, lauds to 
the amount of 20/. per annum (z), a qualification very 
inadequate in modem times to the object.] And ac- 
cordingly at one period it was made matter of complaint 
that the oflice of coroner was no longer undertaken 
gentlemen of property ; and that though formerly no 
coroner would condescend to bo paid for serving their 
country, they now only desired to be chosen for the sake 
of the perquisites {a). In our own times, however, the 
coroners are in general persons of unquestionable respecta- 
bility, and their i)osition in life such as to cast no discredit 
on the employment. 

By 7 & 8 Viet. c. 92 (&), coroners may bo appointed for 
districts within eounties, instead of for the county at largo, 
if it shall have been duly divided into several districts for 
such purpose ; and by this Act, as well as by 23 & 24 Viet, 
c. lie, provisions are made as to the manner of their elec- 
tion (c) ; and, by the latter statute, all fomier provisions 
for the remuneration of county coroners by fees, mileage 
and allowances are repealed, and in lieu thereof they are 
to be paid by salary (d) ; and if any coroner shall refuse 
or neglect to hold an inquest, it shall be lawful for the 
attorney- general to apply to the Uueen’s Beneh, for a mle 
calling on him to show cause why such inquest should not 
be held (c). With respect to the election of coroners, 
however, it is to be observed that the crown, and certain 
lords of franchises having a charter from the crown for 


(y) F. N. B. 1G3 ; see Com. Dig. 
Officer, G. 4. 

(z) Vide sup. vol. 1, p. 188. 

(«f) 1 Bl. Com. p. 348. 

{b) This Act repeals the 68 Geo. 
3, c. 95. (See Queen v. Lechmere, 
16 Q. B. 284.) 

(<;) See The Queen v. Diplock, 
Daw Rep., 4 Q. B. 549. As to the 
election of the coroners for the 


counties of Dui'liam and Chester, 
see 7 Will. 4 & 1 Viet. c. 64, and 
23 & 24 Viet. c. 116, s. 7. 

{d) 23 Sc 24 Viet. c. 116, s. 3: 
This provision does not extend to 
any but county coroners. As to the 
salary of the coroner, see Ex parte 
Driffield, Law Rep., 7 Q. B. 207. 
(e) 23 & 24 Viet. c. 116, s. 6. 
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that purpose, may appoint coroners for certain precincts 
or liberties, by tbeir own mere grant, and without elec- 
tion (/) ; and that by 5 & 6 Will. lY. c. 76, ss. 62, 64, 
the council of every borough in which a separate court of 
quarter sessions shall be holden, shall appoint a fit person 
to be coroner for the borough ; but in other boroughs, the 
coroner for the county at large is to act {g). 

[The coroner is chosen for life ; but may be removed by 
being made sheriff, which is an office incompatible with 
the other : or by the writ de coronatore exonerando^ for a 
cause to be therein assigned ; as that he is engaged in 
other business, is incapacitated by years or sickness, hath 
not a sufficient estate in the county, or lives in an incon- 
venient part of it (/<).] And by 25 Geo. II. c. 29, and 
23 & 24 Yict. c. 116, s. 6, extortion, neglect, inability or 
misbehaviour are also made causes of removal {i). 

By 6 & 7 Yict. c. 83, reciting that at the time of that 
Act passing, the coroners of boroughs and liberties were 
empowered by law to appoint deputies to act in their stead 
in certain cases, but that the coroners of counties were 
not, — ^it is provided that it shall be lawful for every 
coroner of a county, city, riding, liberty or division, by 
writing under his hand and seal, to appoint from time to 
time a proper person (to be approved by the lord chan- 
cellor) to act for him as his deputy in the holding of 
inquests, during his illness or absence from any lawful or 
reasonable cause (Z;) . 

[The office and power of a coroner are either Judicial 
or ministerial, but principally judicial. This is in great 
measure ascertained by statute 4 Edward I., Be officio coro^ 
naforis : and consists, first, and principally, in inquiring, 

(/) 23 & 24 Viet. 0 . 116, s. 9. As to what is a ‘‘lawful 

(ff) See Queen v, Grrimshaw, 16 and reasonable cause,’’ see R. v. 
Q. B. 747. Perkin, 7 Q. B. 166. As to a de- 

(A) F. N. B. 163, 164, See Ex puty coroner, see also Ex parte 
parte Parnell, 1 Jac. ftWalk. 461. Deputy Coroner for Middlesex, 6 
(i) See Re Ward, 30 L. J. 776 H. & N. 601. 

(Ch.). 
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[when any person is slain, or dies suddenly, or in prison, 
concerning the manner of his death,] When such a death 
happens, it is the duty of the township to give notice of it 
to the coroner (/) ; upon which he is to issue a precept to 
the constables of the four, five, or six next townships, to 
return a competent number of good and lawful men to 
appear before him at such a place, to make an inquisition 
concerning the matter. This inquisition must be held 
before the coroner as presiding officer, and the court held 
before him on this occasion is a court of record (w) . The 
juiy — who must consist of twelve at least (h) — are to be 
sworn and charged by the coroner, to inquire how the 
party came by his death (o). [The inquisition must be 
had super visum corporis ; for if the body be not found 
the coroner cannot sit, except by virtue of a special com- 
mission issued for the purpose ( p) . By the common law 
he was also to sit at the very place where the death hap- 
pened, though not necessarily at the same place where the 
body was viewed; for the jury might adjourn elsewhere 
to see the body, if found more convenient (y).] But now, 
by 6 & 7 Viet. c. 12, — reciting that it often liappens that 
it is unknown whore persons lying dead have come by 
their deaths, and also that such persons may die in other 
places than those in which the cause of death happened, — 
it is provided, that the coroner only within whose juris- 
diction the body shall bo lying dead, shall hold the inquest, 
though the cause of death may not have arisen within his 
jurisdiction. And that in the case of any body found dead 
in the sea, or any creek, river, or navigable canal within 
the flowing of the sea, (where there shall bo no deputy 
coroner for the jurisdiction of the admiralty of England,) 

See E. t*. JuBtices of Kent, • (o) lb. GO. 

11 East, 230, (p) Ib. 58 ; 2 Hawk, c. 9, s. 23; 

(m) 4 Inst. 271. As to the right R. v, Ferrand, 3 B. & Aid. 260. 
of the public to be present, see^ (^) 2 Hawk. P. C. c. 9, s. 26; 
Garnett v. Ferrand, 6 B. & 0. 626. R. v. Great Western Railway Oom- 

(n) 2 Hale’s P. C. 69. pany, 3 Q. B. 340, 
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the inquest shall he held only hy the coroner having juris- 
diction in the place where the body shall be first brought 
to land (r). And further, that, for the purpose of in- 
quests, every detached part of a county, riding or division, 
shall be deemed to be within that county, riding or divi- 
sion, by which the same is wholly surrounded, or where it 
is partly surrounded by two or more counties, ridings, or 
divisions, within that one with which it has the largest 
common boundary. 

Upon this inquisition the coroner and jury must hear 
such evidence as is offered, either on the part of the 
crown, or of any party suspected ; and it is to be given 
upon oath (s). By 6 & 7 Will. IV. c. 89, it was moreover 
provided, that whenever it shall appear to the coroner that 
the deceased was attended at his death, or during his last 
illness, by any legally qualified medical practitioner, he 
may order his attendance as a witness at the inquest ; and, 
where the deceased was not so attended, the attendance of 
any legally qualified medical practitioner, being at the 
time in actual practice in or near the place where the death 
happened. He may also direct the performance of a j)Ost 
mortem examination, with or without an analysis of the 
contents of the stomach or intestines ; provided, however, 
that if a sworn statement be made to him of the belief of 
the deponent, that the death was caused entirely or in part 
by the improper or negligent treatment of any person by 
him named, such person shall not be allowed to perform or 
assist at the post mortem examination. It is also enacted 
by the same statute, that when it shall appear to the ma- 
jority of the jury that the cause of death has not been 
satisfactorily explained by the witnesses in the first in- 
stance, they may name to the coroner, in writing, any 
other legally qualified practitioners, and require their 
attendance as witnesses, or for a post mortem examination, 

(r) R. V. Hinde, 5 Q, B. 944 ; (s) R. v, Scorey, 1 Leach, C. C, 

R, V, Ellis, 2 Car. & Kir. 470. 60 ; 2 Hale’s P. C. 62, 
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whether one shall have been previously performed or not. 
And further, that medical witnesses shall be allowed 
proper remuneration for their attendance and trouble ; 
and on the other hand shall forfeit 5/. for every neglect 
to obey an order for their attendance; with a })roviso, 
however, that in case of death in any hospital, infirmary, 
or lunatic asylum, no remuneration shall be allowed to 
any person whose duty it was to attend tlie deceased, as a 
medical officer of the institution. 

The verdict must be found with the concurrence of at 
least twelve of the jury (r), and there are provisions to 
prevent the inquisition from being quashed on account of 
merely technical defects (ir). If by such verdict any per- 
son be found guilty of murder or other homicide, or of 
being an accessory to murder before the fact, the coroner 
is to commit him to prison for further trial, and he must 
certify the inquisition, under his own seal and the seals of 
the jurors, to the (Queen’s Bench, or the next assizes (.r) . 
Moreover, by 7 Geo. IV. e. 64, s. 4, ho must put in writing 
the evidence or so much thereof as shall bo material (//) ; 
and shall have authority to bind ])y reeognizanci! all who 


Sec 2 Hale’s P. C. IGl ; Lam- 
bert 7’. Taylor, 4 P. & C. 14S. By 
37 6c 38 Viet. c. 88, ss. 16, 20, the 
coroner is directed, after the in- 
quest, to inform the “ registrar of 
deaths” for tlie district, of the 
finding* of the jury as to the par- 
ticulars of death required to be 
registered. 

(a*) C & 7 Viet. c. 83. As to the 
form of the inquisition, and the 
objections that may arise thereto, 
see R. r. Evett, 6 B. & C. 247 ; In 
re CuUcy, 5 B. &: A. 230 ; Ex 
parte Daws, 8 A. & E. 93G. 

(x) See 33 Hen. 8, c. 12 ; 1 & 2 
P. & M. c. 13 ; 2 West. Symb. 

310 ; Cromp. 264 ; Tremain’s P. 
C, C21. As to a second inquisition, 


see Reg. Wliite, G Jur. (N, 8.) 
ToO. It mny bo worth remark, that 
it is not usual that tlic trial of a 
person charged witli murder shall 
actually take plar e on the coroner’s 
inquisition. An uidictment charg- 
ing the murder is, in practice, laid 
before the grand jury at the same 
assizes to which that inquisitiem is 
returned, and if a “ trm* bill ’ ’ is 
found, the person accused is tried 
on such indictment : and if ac- 
quitted thereon (or if the bill is 
not found by the grand juiy) no 
ovid(;nce is (as the general rule) 
adduced by the crown in support 
of the coroner’s inquisition. 

(y) 8ee Ilcg. r. McIntosh, 32 
L.T. 14G (Q. B.). 


VOL. 11. 


'J T 
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know or declare any tiling material toucliing such offence, 
to appear at tlie court at which, the trial is to he, either 
to prosecute or to give evidence against the party charged : 
and shall certify and subscribe the same evidence, and all 
such recognizances, together with the inquisition ; and 
shall deliver the same to the proper officer of the court 
in which the trial is to be, before or at the opening of the 
court (s). And by 22 Yict. c. 33, if, on the inquiry before 
the coroner, a verdict of manslaughter against any person 
shall be found, the coroner may, at his discretion, accept 
sufficient bail for the person so charged, for his appear- 
ance to take his trial at the next assize and general gaol 
delivery for the county (a) . 

It may be noticed hero that, by the Capital Punishment 
Amendment Act, 1868 (31 Yict. c. 24), the coroner of the 
jurisdiction to which the prison belongs, wherein judgment 
of death is executed on any offender, is expressly required 
to hold an inquest on the body within twenty-four hours 
after the execution, and to inquire thereat into and ascer- 
tain the identity of the body, and whether the judgment 
was duly executed on the offender ; and it is directed that 
at such inquest neither any officer of the prison, nor any 
prisoner confined therein, shall be a juror (b). 

[Another branch of the coroner’s office is to inquire con- 

(s) In cases of suicide, when the rites of Christian burial. Ati> 1 the 
coroner’s jury returned a verdict statute 45 & 46 Viet. c. 19, which 
that the person died/efo cle se, it has repealed the 4 Geo. 4, c. 62, 
■was at one time custoiuaiy for the contains provisions to the lilfA 
coroner to direct that the remains effect. 

should be interred in some public {a) As to the expenses of the 
highway, a stake being previously inquest (including the payments to 
driven through the body. But this the medical witnesses), they are 
barbarous usage is now at an end ; paid out of the county or borough 
it having been directed by 4 Geo. 4, rate according to a scale settled by 
c. 62, that such persons should be the justices at quarter Hf'a ain T is. 
privately interred in the usual See 7 Will. 4 & 1 Viet. c. 68, ss. 
churchyard or burial place ; but 2, 3. 

between the hours of nine and (i) 31 Viet. c. 24, s. 6. Afl to 
twelve at night, and without the this Act, vide post, bk. vi. 
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[ceming shipwrecks, and certify whether wreck or not, and 
who is in possession of the goods (r) . Concerning treasure 
trove, he is also to inquire who were the finders, and where 
it is ; and whether any one be suspected of having found 
and concealed a treasure (d). 

The coroner also, as conservator of the king’s peace, 
becomes a magistrate by virtue of his appointment, having 
power to cause offenders to be apprehended, whether an 
inquisition has been found against them or not (c) . 

The minintcnal office of the coroner is only as the sheriff’s 
substitute in executing process. For when just exception 
can be taken to the sherilf for suspicion of partialiiy, as 
that he is liimself interested in the action, or of kindred to 
either plaintiff or defendant, — ^the process must then be 
awarded to the coroner, instead of the sheriff, for execu- 
tion of the king’s writ (/). 

III. The next species of subordinate magistrates tliat 
we are to consider, are J ustices of the Peace : the principal 
of whom in each comity is the ensfos rofiihruDif or keejier 
of the records ( g ) . The common law hath ever had a sjiecial 
care and regard for the conservation of the peace ; for peace 
. is the very end and foundation of civil society. And, there- 
fore, before the present constitution of j usi ic^cs was invented, 
there were peculiar officers appointed by the common law 
for the maintenance of the public peace. Of these some 
had, and still have, this power annexed to other offices 
which they hold ; others had it merely by itself, and were 
thence named ciistodes or conserm fores 2>ocis. Those that 
were so rirtute officii still continue ; but the latter sort are 
superseded by the modern justices. 

ic) As to wi'ock, vide sui>. jj. 542. trove, vide sup. p. 549. 

(d) “That may be well per- («) Jervis on Coroners, 2nd ed. 

ceived,” saith the old statute of p. 30. 

Edward the first, “where one liveth (/) 4 Inst. 271. 

“ riotously, haunting taverns, and (y) As to the cusloa rotulonm, see 
“ hath done so of long time.” (1 Harding e. Pollock, 6 Bing. 25 ; 

Bl. Com. .349.) As to treasure 4 Bl. C. 272. 

T T 2 
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[The king is by his oflBoe and dignity royal the principal 
conservator of the peace within all his dominions {h ) ; and 
may give authority to any other to see the peace kept, and 
to punish such as break it : hence it is called the king’s 
peace (?) , The lord chancellor or keeper ; the lord trea- 
surer ; the lord high steward of England ; the lord mare- 
schal and the lord high constable of England (when any 
such officers are in being) ; and the judges of the queen’s 
bench (by virtue of their offices) ; and the master of the 
rolls (by prescription) ; — are general conservators of the 
peace throughout the whole kingdom, and may commit all 
breakers of it, or bind them in recognizances to keep it {k ) . 
The coroner is also (as we have seen) a conservator of the 
peace within his own county (/), as is also the sheriff (w) ; 
and both of them may take a recognizance or security for 
the peace. Constables, tithing men, and the like, are also 
conservators of the peace within their own jurisdiction ; 
and may apprehend all breakers of the peace, and commit 
them till they find sureties for their keeping it (n). 

Those that were, without any office, simply and merely 
conservators of the peace, either claimed that 2)Ower by 
prescription (o) ; or were bound to exercise it by the tenure 
of their lands (p) ; or, lastly, were chosen by the free- 
holders in full county court before the sheriff, — the writ 
for their election directing them to be chosen “ de probioribiis 
et 2>oic)itioribus cotnifutus sui in custodes ^weis (q). But when 
Queen Isabel, the wife of Edward the second, had con- 
trived to depose her husband by a forced resignation of the 
crown, and had set up his son Edwai’d the third in his 
place, this being a thing then without example in England, 
it was feared would much alarm the people ; especially as 
the old king was living, though hurried about from castle 
to castle, till at last he met with an untimely death. To 


Lambard, Eirenarch. 12. 

(t) Vide sup, p. 50G, 

{k) Lamb. 12. 

(/) Britton, 3; vide sup. p. 643. 
(m) F. N. B. 81. 


{‘n) Lamb. 14. 
{o) Ib. 15. 

(p) Ib. 17. 

(y) Ib. 1C. 



CU. X. — OF MAGISsTKATES aXD OTHER PURLll OFFK KRS, C45 


[prevent therefore any risings or other disturbance of the 
peace, the new king sent writs to all the sheriffs in England, 
— the form of which is preserved by Thomas Walsingham, 
— giving a plausible account of the manner of his obtaining 
the crown (;•) ; to wit, that it was done ijw'iis pofris hcnc 
pUcito ; and withal commanding each sheriff that the peace 
be kept throughout his bailiwick, on pain and peril of dis- 
inheritance, and loss of life and limb. And in a few weeks 
after the date of these writs, it was ordained in parliament, 
that, for the better maintaining and keeping of the peace 
in every county, good men and lawful, which were no 
maintainers of evil, or barretors, should bo amtjnod to keep 
the peace (v). And in this manner, and upon this occasion, 
was the election of the conservators of the peace taken 
from the people and given to the king it) ; this assignment 
being construed to be by the king’s commission {a). But 
still they were only called conservators, wardens, or keepers 
of the peace, till the statute 34 Edw. III. c. 1, gave them 
the power of trying felonies ; when they accpiired the more 
honourable appellation of justices (.r). 

The justices of the peace for each county are usually 
selected on the recommendation of the lord lieutenant 
• thereof (y), and are appointed by special commission under 
the Great Seal, the form of which was settled by the 


(r) Hist. A.D. 1327. 

(j?) 1 Edw. 3, st. 2, c. 16. 

(/) Lamb. 20. 

(u) 4 Edw. 3, c. 2 ; 18 Edw. 3, 
et. 2, c. 2. 

(d) Lamb. 23; 36 Edw. 3, c. 12. 
As to the origin of the justices 
of the peace, sec Hist. Eng. Law, by 
Eeeves, vol. ii. p. 472 ; vol. iii. 
pp. 216, 242, 265, 290 ; vol. iv. p. 
164. See also Harding v. Pollock, 
6 Bing. 25. 

As to the justices in boroughs 
(whose office within their borough 
is for the most part similar to that 
of the county justices within their 


county), vide post, bk, iv. pt. lii. 
ch. 1. Ak to the justices in and 
near the metropolis, (and tlie com- 
missioners and assistant commis- 
sioners, receiver and constables of 
the police of the metropolis,) seo 
2 & 3 Viet. c. 47, c. 71 ; 3 & 4 
Viet. c. 84 ; 11 & 12 Viet. c. 42, 
s. 29; c. 43, s. 33; 17 & 18 Viet, 
c. 94 (Sched. B.) ; 19 & 20 Viet, 
c. 2; 23 & 24 Viet. c. 135; 24 & 
25 Viet. c. 51, c. 124 ; 27 & 28 
Viet. c. 55 ; 30 & 31 Viet. c. 39 ; 
31 & 32 Viet. c. 67 ; 32 & 33 Viet, 
c. 67 ; 34 & 36 Viet. c. 36 ; 3S & 
39 Viet. c. 48 ; 40 & 41 Viot. c. 58. 
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[judges, in the year 1590, and continues with little altera- 
tion to this day (s). This appoints them all, jointly and 
severally, to keep the peace in the particular county 
named («) : and any two or more of them to inquire of 
and determine offences . in such county committed ; in 
which number some particular justices, or one of them, 
are directed to be always included, and no business to be 
done without their presence ; the words of the commission 
running thus, quorum aliquem vestrum A. B. C. D. &c. mium 
esse volimus; whence the persons so named are usually 
called justices of the quorum. And formerly it was cus- 
tomary to appoint only a select number of j ustices, eminent 
for their skill and discretion, to be of the quorum; but 
now the practice is to advance almost all of them to that 
dignity, naming them all over again in the quorum clause, 
except perhaps only some one inconsiderable person, for 
the sake of jirofiriety ; and no exception is now allowable, 
for not expressing in the fomi of the warrants, &o. that the 
justice who issued them is of the quorum {b). When any 
justice named in the commission intends to act under it he 
sues out a writ of dedimus potesiafem from the clerk of the 
crown in Chancery, empowering certain persons therein 
named to administer the oaths to him.] These oaths are 
the judicial oath and the oath of allegiance prescribed by 
the Promissory Oaths Act, 1868 (c), and (when required) 
an oath of qualification as to sufficiency of estate {d) ; and 

(r) Lamb. 43. 8oc the form of c. 82; 11 & 12 Viet. c. 42, s. 7. 

the writ, ib. 30. {b) 20 Geo. 2, c. 27 ; 7 Geo. 3, 

(a) As to the power of county c. 21 ; 4 Goo. 4, c. 27. 
mag'istrates to act in counties eorpo- (r) 31 & 32 Viet. c. 72, s. 6. 

rate and other places of exclusive {d) See 18 Geo. 2, c. 20. But by 

jurisdiction "within the county, see 9 & 10 Viet. c. 95, s. 20, any judge 

9 Geo. 1, c. 7, s. 3; 11 & 12 Viet. of a county court, whose name shall 

c. 42, s, 0. As to their jurisdiction be inserted in the commissionforthe 

in respect of boroughs within their county, may act as a justice of the 
county, see 5 & C Will. 4, c. 76, s. 11, peace without a property qualifica- 

and now 4") & 4e Viet. c. 60, s. 154. tion. So, also, by 11 & 12 Viet. 

As to their power in detaclied parts c. 42, s. 31, the chief magistrate at 

i>f other counties, see 2 & 3 Viet. Bow-street may act as a justice for 
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having taken these, he is at liberty to act. Justices of the 
peace act gratuitously, receiving neither salary nor fees (c) . 

[Touching the number and qualification of these jus- 
tices, it was ordained by statute 18 Edw. III. st. 2, c. 2, that 
two or three of the best reputation in each county shall be 
assigned to be keepers of the peace. But these being found 
rather too few for that pm’pose, it was provided by statute 
34 Edw. III. c. 1, that one lord and three or four of the 
most worthy men in the county, with some learned in the 
law, shall be made justices in every county. But after- 
wards the number of justices, through the ambition of 
private persons, became so large, that it was thought neces- 
sary by the statutes 12 llic. II. c. 10, and 14 liic. II. c. 11, 
to restrain them, at first to six, and afterwards to eight in 
each county. But this rule is now disregarded, and the 
cause seems to be — as Lambard observed long ago — that 
the growing number of statute laws committed from time 
to time to the charge of justices of the j^oaeo, have occa- 
sioned also (and very reasonably) their increase to a larger 
number (/). And as to their qualifications, the statutes 
just cited direct them to bo of the best reputation, and 
most worthy men in the county, and the statute 13 Itic. II. 
st. 1, c. 7, orders them to be of the most sufficient knights, 
esquires and gentlemen of the law.] Also by statute 
2 Hen. V. st. 1, c. 4, and st. 2, c. 1, they must be resident 
in their several counties, though by 11 & 12 Viet. c. 42, 


Berka, without such qualification. 
And by 19 & 20 Viet. c. 2, there is 
a sianilar provision as to the assis- 
tant commissioners of police of the 
metropolis, in their capacity of jus- 
tices of the peace for Middlesex. 

{e) Even the antient allowance 
which they once might claim, for 
the expenses of their attendance 
at sessions, has been now abolished 
by 18 & 19 Viet. c. 126, s. 21. On 
the other hand, in certain populous 
districts, viz,, in the metropolis and 


elsewhere, it has become tlio prac- 
tice to appoint paid (or stipendiary) 
magistrates, and generally with ad- 
ditional jiowers. A 8 to these magis- 
trates, see 2 (fc 3 Viet. c. 71, s, 9 ; 
11 & 12 Viet. c. 42, s. 29; c. 43, 
s. 33 ; 17 & IS Viet. c. 20 ; 21 & 22 
Viet. c. 73 ; 26 & 27 Viet. c. 97. As 
to their deputies^ see 32 & 33 Viet, 
c. 34. As to the salaries of the 
metropolitan magistrates, see 38 & 
39 Viet, c. 3. 

(/) Lamb. 34. 



648 BK. IV. OF PUBLIC RIGHTS. — PT. I. CIVIL GOVERNMENT. 


8. 6, any justice of the peace for two or more adjacent 
counties may act in any of them, if resident in one. And 
because, contrary to the antient statutes above mentioned, 
men of small substance had crept into the commission, 
whose poverty made them both covetous and contemptible, 
it was afterwards enacted by statute 18 Hen. VI. c. 11, 
that no justice should be put in the commission, if he had 
not lands to the value of 20^. per annum. And the rate of 
money becoming greatly altered since that time, it was 
provided by 5 Geo. II. e. 18, and 18 Geo. II. c. 20, that 
every justice of the peace acting for a county, (with certain 
exceptions as therein mentioned), must have in possession, 
and for his own benefit, an estate, either legal or equitable, 
of freehold, copyhold, or customary tenure, in fee, for life, 
or such term of years as in the Acts specified, of the clear 
yearly value of 100/. (/ 7 ) ; or else a reversion, or remainder 
expectant upon such lease as therein mentioned, with 
reserved rents of the clear yearly value of 300/. per 
auTiimn (A). But by 38 & 39 Viet, c. 64, it has now been 
further provided that a person who, being of full age, has 
for the space of two years immediately preceding his ap- 
pointment been the occupier of a dwelling-house assessed 
to the inhabited house duty at a value of not less than 100/., 
and shall have been rated to all rates and taxes in respect 
of such premises, and who is otherwise eligible, shall be 
deemed qualified to be appointed a justice of the peace for 
the county, riding or division wherein such premises are 
situate. 

[As the ofiice of these justices is conferred by the crown, 
so dt subsists only during the crown’s pleasure, and is de- 

Bkekstone says (vol. i. p. A. & E. 468 ; Woodward v. Watts, 

363), that this qualification is al- 2 Ell. &B1. 462. Official acts done 

most an equivalent to the 20/. per by a justice not properly qualified, 

annum required in Henry the are not therefore void^ though he 

sixth’s time, and cites Bishop Elect- acts at his own peril. (Margate 

wood’s Chro)ticon Predosum. Pier Company t\ Hannam, 3 B. & 

{h) As to what is a sufficient Aid, 266.) 
qualification, see Pack r. Tarploy, 9 



CH. X. — OF MAGISTRATES AND OTHER PUBLIC OFFICERS. 649 

[terminable, 1. By the demise of the crown : but if the same 
justice is put in the commission by the succeeding sovereign, 
he shall not be obliged to sue out a new dedimus, or to 
swear to his qualification afresh (?) ; nor, by reason of any 
new commission, to take the oaths more than once in the 
same reign (A-). 2. By express writ under the Great Seal, 

discharging any particular person from being any longer 
justice (/). 3. By superseding the commission by writ of 

supersedeas ; which suspends the power of all the j ustices, 
but does not totally destroy it, seeing it may be revived 
again by another writ, called a procedendo. 4. By a new 
commission, which virtually, though silently, discharges all 
the former justices that are not included therein ; for two 
commissions cannot subsist at once. 5. By accession to 
the office of sheritf, which disqualifies during the year of 
shrievalty (w). It was once thought that if a man was 
named in any commission of the peace, and had afterwards 
a new dignity conferred upon him, this determined his 
office, he no longer answering the description of the com- 
mission : but afterwards it was provided, that, notwith- 
standing a new title of dignitj'", the j ustico on whom it is 
conferred shall still continue a justice (»).] 6. By becom- 

ing a bankrupt — it being provided by the Debtors Act, 
1869, that any person assigned justice who shall be so 
adjudged, or who shall compound or arrange with his 
creditors under the Bankruptcy Act of that year, shall 
be incapable of acting as justice until he has been newly 
assigned (o). 

[The power, office, and duty of a justice of the peace 
depend on the commission, and on the several statutes 
which have created objects of his jurisdiction. The com- 
mission, first, empowers him to conserve the peace, and 
thereby gives him all the power of the antient conservators 

(m) 1 Mar. sess. 2, o. 8, vide sup. 
p. 632. 

(») 1 Edw. 6, 0. 7. 

(o) 32 & 33 Viot. c. 62, a. 22. 


(») 1 Geo. 3, c. 13. 
(Ar) 7 Geo. 3, o. 9. 
Lamb. 68. 
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[at the oommon law, in suppressing riots and affrays, in 
taking securities for the peace, and in apprehending and 
committing criminals {p). It also empowers any two or 
more of the justices named therein to hear and determine 
offences, which is the ground of their criminal jurisdiction 
at quarter sessions (q) , of which more will he said here- 
after, when we have occasion to treat of crimes and the 
manner of prosecution.] Besides the jurisdiction which 
the justices of each county at largo exercise, in those and 
other matters at the quarter sessions, authority is moreover 
given by various statutes to the justices acting for the 
several divisions, into which counties are for that purpose 
distributed (r) , to transact different descriptions of business, 
(such, for example, as licensing alehouses or appointing 
overseers of the poor or surveyors of highway,) at special 
sessions (s) . And by other Acts, two j ustices (or in some cases 
oven a single one) are also empowered to try in a summary 
way, and without jury, such offences as the respective 
statutes particularize (t), — ^the meeting together of justices 
for such and similar purposes, being denominated a pett^ 
sessions (n). [In these and other ways the legislature has 

(j>) The duties of the justices in notices for holding special sessions, 
regard to criminals are now mainly sec 7 & 8 Viet. c. 33, s. 7. 

regulated by 11 & 12 Viet. cc. 42, (z') See particularly 7 & 8 Geo. 4, 

43, and by 42 & 43 Viet. c. 49. c. 30, s. 29 ; 11 & 12 Viet. c. 43 ; 

(< 7 ) The offences to which the 18 & 19 Viet. c. 12G, ss. 18, 
jurisdiction of courts of quarter 20, 22 — 24; 19 & 20 Viet. c. 118; 
sessions extends, aro chiefly do- 24 & 25 Viet. c. 9G, ss. 9, 14, 15, 
fined by 5 & G Viet. c. 38. But 17~-19, 21—25, 33—37, G5, 6C, 
there aro a variety of restrictions 99, 105 — 110, 112, 120; 24 & 25 

as to other offences, contained in Viet. c. 97, ss, 22—25, 37 — 39, 41, 

subsequent statutes. Vide post, 52, 62 ; 24 & 25 Viet. c. 99, ss. 23, 
bk. VI, 26, 27, 41 ; 24 & 25 Viet, c, 100, 

(r) As to the divisions of a county ss. 39, 40, 42 — 46, 72, 7G ; 42 & 43 

for magisterial purposes, sec 9 Gk;o. Viet, c. 49, As to an appeal from 

4, C.43; 10 Geo, 4, c, 46; 6 & 7 Will. the determination of justices, on a 

4, c. 12 ; 22 & 23 Viet. c. 65, and point of law, decided on a summary 

the Eeporfc of the Commissioners conviction, see 20 & 21 Viet. c. 43 ; 

on County Rate, IGth June, 1836 35 & 36 Viet. c. 26. 

(Appendix, part ii. p. 2), (u) As to providing places for 

(fi) As to the manner of serving holding sessions, see 12 & 13 
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[from time to time heaped upon the j ustioes such an infinite 
variety of business, that the country is greatly obliged to 
any worthy magistrate who, without any sinister views of 
his own, will engage in this troublesome service (.<?). And 
therefore, if a well-meaning justice makes an undesigned 
slip in his practice, great lenity and indulgence are shown 
to him ;] and there are statutory provisions expressly made 
to protect a magistrate in the upright discharge of his 
office (y) : which, among other iirivileges, entitle him, on 
being sued for any oversight, to receive notice one calendar 
month beforehand, and exempt him from being sued at all 
after the expiration of six months from the commission of 
tlio in j ury (z ) . He is also freed from all liability where 
the matter was one within his jurisdiction, unless it can bo 
proved that he proceeded maliciously and without reason- 
able and probable cause (c). But subject to these legis- 
lative protections, a justice of the i^eace is liable to an 
action by the party injured, for illegal acts done by colour 
of his office (/>). He is also liable to be prosecuted crimi- 
nally, by indictment or information, if guilty of any 
corrupt or malicious abuse in tlie exercise of his judicial 
discretion. But when he acts fairly and /wui Jide, leave 


Viet. c. 18, aud 31 & 32 Viet. c. 22. 
As to petty svsfiional dlvhiouR^ hoc S & 
9 Viet. c. 10, s. 10 ; 12 & 13 Viet, 
c. 18 ; 18 & 19 Viet. c. 126 ; and 
19 & 20 Viet. c. 118. As to chrks 
of justices and of special and petty 
sessions, see 40 & 41 Viet, c. 43. 

(d) In E. V, Borroii, 3 B. & Aid. 
433, the couit declared that the 
justices of the peace (acting gra- 
tuitously) were ‘ ‘ a class of persons 
‘‘ to whom tliis country were under 
“ as great obligations as tliis or 
any other nation is, or over was, 
“ to any members of its commu- 
“ nity.” 


(//) The principal statute now 
in force on this subject is 11 & 12 
Viet. c. 44. (And see Prickett v. 
CIratrex, 8 Q. B. 1020; Leary 
Patrick, lr5 Q. B. 260; Taylor v, 
Nesiield, 3 Ell. & Bl. 721 : Gelcu 
V. Hall, 2 H. & N. 379.) 

(z) Sects. S, 9. Actions against 
metropolitan police magistrates 
must bo brought within three 
months (2 & 3 Viet, c, 71, s. 53 ; 
see Hazeldino v. Grove, 3 Q. B. 
997 ; Barnett i\ Cox, 9 Q, B. 717). 

(^^) Sect. 1. 

{b) Femley v. Worthington, 1 
Man. & Gr. 491 ; Cave v, Moun- 
tain, ib. 257* 
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will not be granted to file an information against him, on 
account of a mere error in his proceedings («?) . 

[It is impossible, on the plan of the present work, to 
enter minutely into the particulars of the accumulated 
authority committed to the charge of these magistrates. 
It will be sufficient, therefore, to refer to such subsequent 
parts of these Commentaries as will, in their turns, com- 
prise almost every object of their jurisdiction; and in the 
meantime recommend to the reader the examination of 
the later editions of Dr. Burn’s Justice of the Peace; 
where he will find every thing relating to this subject, 
both in antient and modern practice, collected with great 
care and accuracy (c) .] 

IV. The officers of whom we have hitherto spoken, 
though all conservators of the peace, are engaged only 
in the higher departments of that general duty ; but we 
are now to examine the law relating to those inferior 
officers called Constables, to whom the service of main- 
taining the peace, and bringing to justice those by whom 
it is infringed, is more immediately committed (/). 

[The word comfable is frequently said to be derived 
from the Saxon koninj-jtJafel, and to signify the support 
of the king ; but as we borrowed the name as well as the 
office of constable from the French, it seems more satis- 
factory to deduce it, with Sir Henry Spelman and Dr. 
Cowel, from that language : wherein it is plainly derived 
from the Latin comes stahuU, an officer well known in the 
empire : so called because, like the great constable of 
France, as well as the lord high constable of England, he 
was to regulate all matters of chivalry, tilts, tournaments, 

2 Burr. 1162 ; K. Borron, thority on the subject of justices of 
3 Bam. & Aid. 432. the peace. 

(e) Blackstono also recommends (/) See Hawk, P. C. book ii. c. 
(vol. i. p. 354) the more antient 10; Bum, by D’Oyley& Williams, 
treatise, Lambard’s Eirenaroha; in W/. Constable.’* 
whioh he cites as his own chief au« 



CH. X. — OF MAGISTRATES AND OTHER PUBLIC OFFICERS. 653 


[and feats of arms, which were performed on horseback (gr) . 
This great oflGlce of lord high constable hath been disused 
in England, except only upon great and solemn occasions, 
such as the king’s coronation, and the like, ever since the 
attainder of Stafford, Duke of Buckingham, imder King 
Henry the eighth ; as in France it was suppressed about 
a century after, by an edict of Louis the thirteenth (4) ; 
but the constables of whom we now speak are supposed 
to have originally emanated from this high and important 
office (t).] 

These constables are of two sorts, constables (4) 
and constables. The former, who were first ordained 
by the Statute of Winchester, 13 Edw. I. st. 2, c. 6 (/), 
are appointed at the courts leet of the franchise, or 
hundred over which they preside ; or, in default of that, 
then by the justices at their special sessions, as directed 
by 7 & 8 Viet. c. 33, s. 8. The proper duty of the high 
constable seems to be to keep the j^eace Avithin the hun- 
dred (m), as the petty constable does within the parish or 


We may form a judgment 
of the power of the lord high eon- 
stahlc, and the condition of the 
people of this country in the fif- 
teenth century, from the following 
clauses in a commission, in the 
seA^enth year of Edward the fourth, 
to Eichard Earl RIaxts ; ‘ * VUnam 
poiestatem ct auctoritatem damus et 
commiitimm ad mjno&cendinn ct pro- 
cedendum in omnibus et singulis 
catms et negoiiis do et super crimine 
Icesce majcstatis seu ipsius occasione^ 
cceterisque causis quihuscimqucy sum- 
marie et de plano^ sine strepitu et 
figurd judiciiy sold facti veritate in- 
speetd.^^ — Rym. Fend. tom. xi. p. 
582. And sec Hist. Eng. Law, by 
Reeves, vol. iii. p. 194; Hallam, 
Mid. Ages, vol. iii. p. 223, 7th edit. 

(^) Phillip’s Life of Pole, ii. 111. 

(i) Lambard, of Constables, 5. 


(/r) These olhcers arc also called 
by Lord Coke (*1 Inst. 207), chief 
constables, but that term is now 
diiferently applied. Vide post, p. 
057. 

(/) 4 Inst. 276. 

{m) 1 Bl. Com. 356. See the an- 
tient duties specifically enume- 
rated, 4 Inst, ubi sup. Blackstone 
remarks, (ubi sup.,) that by the 
Statute of Winchester, the high 
constable is to keep watch and ward 
within his jurisdiction. Ward 
“ {custodia) is chiefly applied to the 
“ day time, in order to apprehend 
“ rioters and robbers on the high- 
ways.” Watch is applicable 
“ to the night only, being called 
“ among our Teutonic ancestors 
** wacht or wacia (see Capit. Hludov. 

Pii, cap. 1) ; and it begins at the 
‘‘ time when ward ends.” 
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townsliip ; for the hundred is answerable for all robberies 
committed therein by daylight, as this must he imputed to 
the negligence of their ofl&cers. And the high constables 
are also by various statutes charged with other duties ; 
such as that of serving of precepts and warrants on certain 
occasions («). But — the utility of these officers having 
become questionable — the justices for each county were 
directed by 32 & 33 Yict. c. 47, to consider and determine 
whether it was necessary that the office of high constable 
of each hundred, or other like district, within their juris- 
diction, should be continued. [As to the petty constables, 
these are inferior officers in every town and parish, sub- 
ordinate to the high constable of the hundred, and have 
two offices united in them; the one antient, the other 
modern. Their antient office is that of headborough, 
tithing man, or borsholder ; of whom we formerly spoke, 
and who are as antient as the time of King Alfred (o) ; 
their more modem office is that of constable merely; 
which was instituted about the reign of Edward the 
third, for the assistance of the high constable ( p) . Their 
principal duty is the preservation of the peace {q ) ; though 
they also have other particular duties assigned to them 
by Act of parliament, particularly the service of the sum- 
monses and the execution of the warrants of the justices 
of the peace, relative to the apprehension and commit- 
ment of ofEenders. In the execution of these warrants, the 
petty constable enjoys certain protections similar to some 
of those conferred on the justices themselves. Thus, an 
action cannot be brought against him for what he does in 
his office, after the expiration of six months from the com- 


(n) At one time they used to issue 
an annual precept to the church- 
wardens and overseers, directing 
them to make out the lists of jurors. 
But by 25 & 26 Viet. c. 107, this 
duty was imposed upon the clerk 
of the peace for the coimty. 

(c^) Vide sup. vol. i. p. 124, 

{p) Lamb. 9. 


“ Of the extent of the power 
“ of constables” (says Blackstone, 
vol. i. p. 356), “ considering what 
“ manner of men are for the most 
‘‘part put into these offices, it is 
‘ ‘ perhaps very well that they are 
“generally kept in ignorance,” 
(See also the Report on County 
Rate, 16th June, 1836.) 
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[mission of the act (r). In one respect, indeed, his privilege 
is greater than that of a magistrate : for by 24 Geo. II. c. 44, 
neither he nor those acting in aid of him, may be sued 
without making the justice who signed the warrant, a 
joint defendant; and on production of such warrant at the 
trial of the cause, the jury shall give their verdict for the 
constable, notwithstanding any defect of jurisdiction in the 
magistrate (s).] 

Petty constables were formerly chosen by the jury at 
the court leet ; or, if no court leet were held, then by two 
justices of the peace (i). And, with the object of improv- 
ing the character of the force, which had become very in- 
adequate to the performance of its duties, it was provided 
by 5 & G Viet. c. 109 {u), that the justices shall annually 
issue precepts to the overseers of each parish in their 
county (not being within any borotiffh under the Muni- 
cipal Corporations Act, 5 & 6 Will. IV. c. 7C), requiring 
them to return a list of a competent number of men 
within such parish qualified and liable to serve as con- 
stables (x) ; in which class (generally, but subject to nu- 
merous exceptions,) is included every able-bodied man 
there resident, between twenty-five and fifty-five years of 
age, who is rated to the poor rate or county rate, or is a 
tenant to the value of 4/. per annum: — tliat the justices, at 
a special petty sessions of the peace to bo holden for that 
purpose, shall revise such list, and choose therefrom sueli 
number of persons as they deem necessary, having regard 

(/•) See Gosdeii v. Elfick and (/) 1 Bl. Com. 35G. Sec r. 
another, 7 D. & L. 194. Mosley, 3 Ad. & El. 488. 

(.S') In some cases, a constable is (w) The 5 & C Viet. c. 109, was 
also entitled to receive a notice of extended and amended by 7 & 8 
action (see 10 Geo. 4, c. 44, s. 31 ; Viet. c. 62; 13 & 14 Viet. c. 20; 
2 & 3 Viet. c. 71, ss. 41, 42, 43) ; and 35 & 3G Viet. c. 92. 
in other cases, before an action (:r) See The Queen t\ The Over- 
is brought against a constable, a seers of North Brierlcy, 1 Ell. Bl. 
demand must first be made of a & Ell. 619 ; and see the Municipal 
perusal and copy of the warrant Corporations Act, 1882 (45 & 46 
under which he acted. (24 Geo. 2, Viet. c. 50). . 
c. 44, fl. 6.) 
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to the extent and population of the parish ; but that no 
person who has already served shall be liable to do so 
again till every other person liable shall have served, either 
in person or by substitute (y) : — that every person so chosen 
shall serve for a year, or until another shall be appointed 
in his stead ; and, in case of his refusal to do so, shall 
incur such penalties as in the Act provided: — that fees 
(payable out of the poor rate) shall be allowed to the 
constables for service of summonses and executipn of war- 
rants, and for such other occasional services the jus- 
tices may think fit, according to a Table to be settled at 
quarter sessions, and approved by a secretary of state : — 
and that every constable appointed under the Act shall 
have within his county, (and also within all liberties and 
franchises, and detached parts of other counties situated 
therein, and also in every adjoining county), all the powers 
and privileges, and be liable to all the duties and respon- 
sibilities, which a constable before enjoyed or was subject 
to within his own eonstablewick ; but shall not be bound 
to act beyond his own parish without the special warrant of 
a justice of the peace. But inasmuch as the subsequent esta- 
blishment of an efficient county police has, since this statute, 
rendered the appointment of parish constables in many 
places unnecessary, it was provided by 85 & 36 Yict. c. 92, 
that none such shall be appointed after the 24th March, 
1873, unless for any parish in regard to which the magis- 
trates for the county shall, at their general or quarter 
sessions, determine that it is necessary that such appoint- 
ment shall bo made, with a view to the preservation of 
the peace, or the proper discharge of the public business 
therein. 

With regard to incorporated boroughs, which, (as above 
observed) are exempted from the operation of the 5 & 6 
Yict. c. 109, a police (or constabulary) force is main- 
tained in each of these for the preservation of the peace 

(//) Soo 13 & 14 Viet. 0 . 20, s. 4. ' Aa to the aubstitute, see Queen v. 
Booth, 12 Q. B. 884, 
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therein ; and this is appointed by, and is under the super- 
intendence of, the watch committee of the borough (s) . 

In addition to the parochial and borough police, there has 
(as above mentioned) been now also established a county 
condahulary, under the superintendence of a chief constable ; 
an officer appointed by the justices of each county subject to 
the approval of the secretary of state for the homo depart- 
ment. The Acts containing the provisions on the county 
police are the 2 & 3 Viet. c. 93 ; 3 & 4 Viet. o. 88 ; 7 & 8 
Viet. 0. 33; 19 & 20 Viet. c. C9; 20 Viet. c. 2; 21 & 22 Viet, 
c. 68 ; and 22 & 23 Viet. c. 32 {a) . And by these it is, among 
other things, enacted, that in every county such a force 
shall be established [h) : and that the chief constable may, 
subject to the approbation of two or more justices in petty 
sessions assembled, appoint such other constables as may 
be required, and also a superintendent to be at the head 
of the constables in each division ; and may at Ids pleasure 
dismiss any of them, subj ect to any orders from the j ustioes 
in quarter sessions, and to the rules established for the 
government of the force (c) . And further, that the salaries 
and allowances of the chief and other constables, and all 
expenses incurred in putting the Acts into execution, shall 
be paid out of a police rate to be made by the justices at 
quarter sessions : and that it shall be lawful for the justices 
of any county, and for the council of any incorporated 
borough situated in or adjoining to such county, to agree 


[z) 5 & G Will. 4, c. 76, bs. 7G — 
82. As to the watch rate, sec 7 
Will. 4 & 1 Viet. c. 81, fl. 3; 3 & 4 
Viet. c. 28 ; 22 & 23 Viet. e. 32, s. 5. 

(flf) This last Aet also contains 
provisions with regard to tli e borough 
police. 

(^) 19 & 20 Viet. c. G9, s. 1. 
Before this provision, tho esta- 
blishment was optional. As to 
constituting separate police dis- 

VOL, II. 


tricts in the county, in certain 
cases, and separate police rates, 
see 12 & 13 Viet. c. Go; 19 & 20 
Viet. c. 69, B. 4. 

(e) 2 & 3 Viet. c. 93, ss. 6, 7. 
Tlie petlg cod stables (when any 
are still appointed) arc also placed, 
by 35 & 3G Viet. c. 92, under the 
authority of the chief constable of 
the county (sect. 7). 


V U 
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together for the consolidation of the county and borough 
police establishments {d). And that the justices of every 
county — and the watch committee of each borough — shall 
annually transmit to the secretary of state, an account of 
the crime within such county or borough respectively. It 
is also provided that her majesty may appoint inspectors to 
report on the efficiency of the police appointed for the 
same (e) ; and that whenever a certificate shall he granted 
by the secretary of state that the police of any county (or 
of any borough, with a population amounting to five 
thousand) has been maintained, during the preceding year, 
in a state of efficiency as to numbers and discipline, — such 
sum, in aid of its expenses, may be granted by the 
Treasury, as shall not exceed one-fourth of the charge for 
its pay and clothing (/). 

Moreover, in addition to the ordinary, there are also 
special constables, who are appointed by the magistrates 
to execute warrants on paiticular occasions, or to act in aid 
of the preservation of the poaco on special emergencies, 
where an increase of the existing police force appears 
desirable {g). This office, in the absence of volunteers, is 
compulsory; it being enacted, by 1 & 2 Will. IV. c. 41, 
and 5 & G Will. IV. c. 43, that any two justices, upon due 
cause shown on the oath of a credible witness, such as that 
a tumult or riot has taken place, or may be reasonably 
apprehended, may (if of opinion that the ordinary officers 
are insufficient) appoint and swear in any persons fit for 
the purpose — who need not bo householders or even resi- 
dent within the place for which they are to act, but must 
be such as have no legal exemption or incapacity from 
serving the oflice of constable — to act as special constables 

(d) 3 & 4 Viet. c. 88, fl. 14, As to c. 94, s. 66. 
the police supcramiwtion fund, see W 19 & 20 Viet. e. 69, ss. 14, 15. 
19 & 20 Viet. c. 69, ss. 10, 11, 27 ; (/) Sects. 16, 17. 

22 & 23 Viet. c. 32, s. 7 et seq,; (g) 41 Geo. 3, c. 78. 

28 & 29 Viet. c. 35 ; 36 & 36 Viet. 
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for a limited time, for some particular parish, township or 
place. And in like manner, the lord lieutenant of the 
county may, by direction of the secretary of state, cause 
special constables to be appointed to act either for the 
whole county, or in any portion thereof. And, in either 
ease, any privilege of exemption may, by order of govern- 
ment, be disallowed. The powers of a special constable, 
appointed under these Acts, are, as the general rule, the 
same as those of an ordinary constable (//). 

Another branch of the police of the realm, closely con- 
nected with the subject under discussion, consists of watch- 
mcn^ or guardians of tlio peace by night. These were 
antiently only the deputies or assistants of the constable, 
and wore appointed by him (/). But in modern times, 
they have been appointed without the constable’s intors’’en- 
tion ; being employed and paid by particular parishes, or 
sometimes by private individuals, with the view of obtain- 
ing a more effectual protection to person and property 
than can bo othermso afforded. The authority of watch- 
men, in this modem sense, is recognized by law (/•:) ; and 
by 3 & 4 Will. IV. c. 90, regulations were made for tho 
watching and lighting of any parisii desirous to adopt the 
provisions of the Act at their own expense (/). But it is 
not intended tliat a body of watchmen tlius established 
shall, as the general rule, remain as a separate force in 
addition to the county constabulary, where this latter body 
is sufficient for the protection of the public. And accord- 
ingly, by 3 & 4 Viet. c. 88, s. 20, they are, as such a force, 


(A) As to the payment of special 
constables, in certain cases, see 1 & 2 
Will. 4, c. 41, H. 13 ; 1 & 2 Viet. c. 80 ; 
The Queen v. Ilaniilton, Law Rej). , 

3 Q. B. 718 ; The Queen v. Lord 
Newborough, ib. 4 Q. B. 585. As 
to special constables in borotiyltSf 
see 5 & G Will. 4, c. 76, h. 83. See 
also The Queen v. Cheshire Lines 

U V 


Conmiittoe, Law Rep., 8 Q. B. 344. 
(i) 1 Bl. Com. 357. 

(A) 2 Hale, P. C. 08 ; 3 Inst. 52 ; 
9 Rep. GC. 

(/) Ah to thiH Act, see Pilkington 
r. Riley, 6 D. & L. 628 ; The Queen 
V. Deverell, 3 Ell. & Bl. 372 ; The 
Queen ik Overseers of King’s Win- 
ford, ibid. 

2 
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to be discontinued upon its being notified to their inspector 
by the chief constable of the county, that he is ready 
to take the charge of the place upon himself. But (by 
19 & 20 Viet. c. 69, s. 19) such notice is not to be 
given, where the population of the place amounts to fifteen 
thousand, without the previous authority of a secretary 
of state. 



( 661 ) 


BOOK IV. 

OF PUBLIC BIGIlTS-(( mf lulled) 


PART 11. 

OF THE CHUliClL 


IIavino now finished our examination of that division 
of public rights which concerns the relation between per- 
sons in riril authority, and those who are subject to that 
authority, — a division involving the whole law relating to 
the State or ciril governnieut, — wo are next to turn our 
attention to such public righls as are connected with the 
relation between those who have powers in matters ctrfc- 
siasiirat, and those ovor whom that power is exercised, — 
which latter subject we shall discuss, as proposed in a 
former place, under the general head of the Church (a). 

The Church, in that sense of the term to which these 
Commentaries refer, may bo defined as an institution 
established by the law of the land, in reference to religion ; 
in treating of which wo shall find it convenient to consider, 
first, the authorities established in the Church ; secondly, 
the law relating to its doctrines, worshij) and discipline ; 
thirdly, the law relating to its benefices or endowments ; 
and, fourthly, the extensions of the original establishment, 
which have from time to time been effected. And, first, 
of the ecclesiastical authorities. 


(a) Vide sup. p. 318. 
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CHAPTER I. 

OF THE ECCLESIASTICAL AUTHORITIES. 


The supreme head of the Church (as already explained) 
is the sovereign, and under her the ecclesiastical authorities 
consist principally of the clergy ^ — a venerable body of men 
set apart from the rest of the people (or laity), in order to 
superintend the public worship of Almighty Cod and the 
other ceremonies of religion, and to administer spiritual 
counsel and instruction. 

The clergy consist of such, and such only, as have 
been admitted into holy orikn ; which are the orders of 
bishops (including archbishops), priests, and deacons (a ) : 
and the ordination must take place according to the form 
prescribed in the Book of Common Prayer (1). By 44 
Greo. III. c. 43, it is provided (conformably to the canons 
and the rubric prefixed to the office of ordination in that 
Book), that none shall be ordained deacon under twenty- 
throe years, nor priest under twenty-fom: years of age ; — 
though as to deacons, the Archbishop of Canterbury has 
the privilege of admitting them, (by faculty or dispensa- 
tion,) at an earlier period. By the 13 Eliz. c. 12, it was 


{a) “Bishops, Priests and Deacons 
‘ ‘ are the ministerial orders known 
“ to the cjnscopal ostablisineiit of 
“ England. Jn ihe Bisliojj lies the 
power of ordination. Deacons^ 
“ when ordained, may, licensed by 
the bishop, preach and administer 
“ the rite of baptism. JPrwsfs, 

“ this ceremony, are further em- 
** powered to administer the Lord's 
“ Supper, and to hold a benefice 
with cure of souls.” — Beport on 
the Religious Worship of England 
and Wales, Dec. 1853, p. xxxiv. 


(/>) See 2 Bum’s Ecc. Law, 103; 
Wats. C. L. ch. xiv. As to the 
ftrs payable on ordination, see 30 
& 31 Viet. c. 135. By 59 Geo. 3, 
c. 60, s. 3, no person ordained by a 
foreign bishop can officiate in any 
church or chapel of England, with- 
out special permission from the 
archbishoji of the province ; or 
be admitted to any ecclesiastical 
preferment in England, without 
consent both of archbishop and 
bishop. 
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further prescribed that none should be ordained either 
priest or deacon, without first subscribing the Thirty-nine 
Articles of religion. But in lieu of this, it is now pro- 
vided by 28 & 29 Viet. c. 122, that before ordination the 
priest or deacon shall make and subscribe a declaration 
of assent to such Articles, the Book of Common Prayer, 
and the ordination service, — a declaration which includes 
also an assertion' of belief that the doctrine of the Church 
as set forth in the Book of Common Prayer is agreeable 
to the Word of God, and a pledge to use the forms thereby 
prescribed in public worship and the administration of the 
sacraments (c) . It is also requisite that the candidate shall, 
prior to ordination, take the oath of allegiance to the 
Qrueen (d), and also the oath of canonical obedience to his 
bishop (e). Moreover, by the canon law, no person shall 
be admitted into holy orders without a titte ; that is, unless 
he produce to the bishop a presentation to some ecclesiastical 
living within the diocese, or such certificate of preferment 
or provision as in the canon described ; unless, indeed, he 
be a fellow or chaplain in Oxford or Cambridge, or master 
of arts of five years’ standing in either of such universities, 
and living there at his own charge : or unless the bishop 
himself intends shortly to admit him to some benefice or 
curacy (/). 

[In order to enable them to attend the more closely to 
their duties, the clergy of the established church have 
certain privileges : and had formerly much greater, which 
were abridged at the time of the Reformation, on account 
of the ill use which the popish clergy had endeavoured to 
make of them. For the laws having exempted them from 
almost every personal duty, they attempted a total exemp- 

(tf) 28 & 29 Viet. c. 122, ss. 1, 4. crown, without requiring him to 

(d) The form of oath is now pre- swear allegiance to the sovereign 
scribed by the 31 & 32 Viet. c. 72 of these realms. 

(sect. 14). By 24 Geo. 3, sess. 2, (e) See 28 & 29 Viet. c. 122, 

c. 35, an alien may be ordained to s. 12; 31 & 32 Viet. c. 72, s. 14. 

exercise the office of deacon or {/) Can. 33 ; Wats. 0. L. 147, 

priest out of the dominions of the ^ 
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®“t “ « ol««rvea ly Sir 
arf Coke (h), that as the overflowing of waters doth 
many times make the river to lose its proper ohaimel, so in 
toes^ part, eodesiastiool persons, seeking to entend their 
lU)erties beyond their true bounds, either lost, or enjoyed 
not, those which of right belonged to them. The personal 
exemptions do indeed, in some instances, continue. A 
clergyman cannot be compelled to serve on a jury (i ) ; nor 
can he be chosen to any temporal office, as bailiff, reeve, 
constable, or the like — in regard of his own continual 
attendance on the sacred function (i).] During his at- 
tendance on divine service, that is to say, etmdo, tmrando, 
et redeundo, ho is privileged from being arrested in any 
civil suit : and the glebe and tithes of his parsonage are 
not liable to be seized in execution to satisfy a judgment 
in the same manner as lay property, but are made liable 
to a sequestration ; by which process the sum due on such 
judgment is directed to be levied by the churchwardens 
out of the profits of his benefice, for the use of the creditor, 
but only after making provision for the service of the 
church (/). But as the clergy have their privileges, so 


{g) Tlie marriage of the clergy 
was, iu the tiirio of popery, pro- 
hibited ; but the prohibition was 
taken away by 2 & 3 Edw. 6, c. 21. 
Among the privileges by which 
the clergy were once very parti- 
cularly distinguislied, was what 
was called the hcnrjit of clergy^ 
antiently allowed to them alone. 
As to this vide post, bk. vi. 

(//) 2 Inst. 4. 

(i) This exemption, and some 
others, extends also, in certain 
cases, to dissenting ministers. 

[k) Finch, L. 88. 

(/) By 34 & 35 Viet. c. 45, in 
case of a sequestration the bisliop 
may, after six months, appoint a 
curate to the benefice, and assign 


his stipend in a certain proportion 
to the population, which is to he 
paid by the sequestrator iu priority 
to any other claim. The bishop 
may also inhibit the incumbent 
from perfonning any scr^dee in the 
cliuroh while the sequestration re- 
mains in force, if it appears to him 
that scandal or inconvenience is 
otherwise likely to arise. Upon 
the subject of seciuestration gene- 
rally, the following authorities may 
be consulted: Bum’s Eccles. Law, 
in tit. Sequestration ; Arbuckle v, 
Cowtan, 3 Bos. & Pul. 326 ; Marsh 
r. Fawcett, 2 H. Bl. 582 ; Bishop 
t’. Hatch, 1 Ad. & E. 171; Pack i\ 
Tarpley, 9 Ad. & E. 468 ; Harding 
%\ Hall, 10 Mee. & W. 42 ; Phelps 
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also they have their disabilities, on account of their spiritual 
avocations. For by 41 Geo. HI. o. 63, they are made 
incapable of bein^ elected members of the U-Ouse of Com** 
mens (m) ; and by 45 & 46 Viet. c. 50, s. 12, of being 
councillors or aldermen in boroughs. They are also pro- 
hibited from fanning or trading ; for by 1 & 2 Viet. c. 106, 
gs. 28 — 30, (repealing some former enactments on this 
subject,) ho spiritual person holding any cathedral prefer- 
ment or benefice, or any curacy or lectureship, or allowed 
to perform the duties of any ecclesiastical office, — aball 
take to farm for occupation by himself any lands exceeding 
eighty acres in the whole, without permission in writing 
from the bishop of the diocese; nor shall such spiritual 
person, by himself or any other to his use, carry on any 
trade or dealing for profit, unless it be carried on by more 
than six partners, or his share in it shall have devolved to 
him by inheritance, or other such representative title as in 
the Act specified ; and even in these excepted eases it is 
illegal for him to act as director or managing partner, or 
to carry on the trade in person («). 13 ut notwithstanding 

these prohibitions, the Act allows him to carry on the 
business of a schoolmaster ; or to deal with booksellers as 
to the sale of books ; or to be a managing director, partner, 
or shareholder in any benefit, fire or life insurance society; 
or to buy or sell to the extent necessarily incidental to his 
lawful occupation of land, or to sell minerals, the produce 
of his land, — provided always, that none of such transac- 
tions be personally conducted in any market or place of 
public sale. 

In the frame and constitution of ecclesiastical polity 
there are divers ranks and degrees, which we now shall 


V. St. Jolm, 10 Exch. 895. See also tract entered into by a clergyman 

as to the remedies of sequestrators, engaged in trade, contrary to the 

12 £c 13 Viet, c. G7. provisions of 1 & 2 Viet. c. 106, 

(w) Vide sup. p. 369. may be nevertheless enforced 

(n) See also 4 & 5 Viet. c. 14. against him. (Lewis v. Bright, 

It ie to be observed, that a con- 4 Ell, & Bl. 017.) 
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consider in their respective order, merely as they are tahen 
notice of by the secular laws of England. 

I. Both archbishops and bishops are constituted by elec- 
tion, confirmation, consecration and installation (o) ; though 
an archbishop is more properly said to be enthroned and 
not installed (^;). 

[The election of an archbishop or of a bishop* is by the 
chapter of his cathedral church, by virtue of a licence from 
the crown. Election was, in very early times, the usual 
mode of elevation to the episcopal chair, throughout all 
Christendom; and this was promiscuously performed by 
the laity as well as the clergy [q) , till at length it becoming 
tumultuous, the emperors and other sovereigns of the 
respective kingdoms of Europe took the appointment in 
some degree into their own hands, by reserving to them- 
selves the right of confirming these elections, and of 
granting investiture of the temporalities, which now began 
almost universally to be annexed to this spiritual dignity ; 
without which confirmation and investiture, the elected 
bishop could neither be consecrated nor receive any secular 
profits. This right was acknowledged in the Emperor 
Charlemagne, a.d. 773, by Pope Hadrian I. and the 
Council of Lateran, and rmiversally exercised by other 
Christian princes (r) : bub the policy of the Court of Rome 
at the same time began by degrees to exclude the laity 
from any share in these elections, and to confine them 
wholly to the clergy; which at length was completely 
effected : the mere form of election appearing to the people 
to be a tiling of little consequence, while the crown was in 
possession of an absolute negative, which was almost equi- 
valent to a direct right of nomination. Hence the right 

(o) As to archbishops and bishops, episcopal houses of residence, 

vide sup. p. 330, et vol. i. p. 116. (<7) Ter clcrum et popitlmriy Palm. 

[p) Bishop of St. David’s r. 25 ; Sobrean v, Kevan, 2 Roll. Rep. 

Lucy, 1 Salk. 137 ; 3 Salk. 72. See 102 ; M, Paris, a.d. 1095. 

6 & 6 Viet, c, 26, as to providing (r) Decret. 1, dist. 63, c. 22. 
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[of appointing to ‘bislioprics is said to have "been in the 
crown of England, (as well as other kingdoms in Europe,) 
even in the Saxon times (s) ; hecdhse the rights of con- 
firmation and investiture were in effect, (though not in 
form,) a right of complete donation (f). But when, by 
length of time, the custom of making elections by the 
clergy only was fully established, the popes began to 
except to the usual method of granting these investitures, 
which was per amiulmn ct haeuhm, by the prince’s de- 
livering to the prelate a ring and pastoral staff or crosier, — 
pretending that this was an encroachment on the church’s 
authority, and an attempt by these symbols to confer a 
spiritual jurisdiction ; and Pope Gregory the seventh, to- 
wards the close of the eleventh century, published a bull 
of excommunication against all princes who sliould dare to 
confer investitures, and all prelates who sliould venture to 
receive them {n). This was a bold step towards effecting 
the plan then adopted by the Itoman sec, of rendering the 
clergy entirely independent of the civil authority; and 
long and eager were the contests occasioned by this papal 
claim. But at length, when flic blmpcror Henry the fifth 
agreed to rcmoi'e all suspicion of encroachment on the 
spiritual character, by conferring in^'estiture8, for the 
future, per mptrum, and not per (onndum et hfieulum , — 
and when the kings of England and Prance consented also 
to alter the form in their kingdoms, and receive only 
homage from the bishops for their temporalities, instead 
of investing them by the ring and crosier, the Court of 
Borne found it prudent to suspend for awhile its other 
pretensions (./•). 

This concession was gained from King Henry the first 
in England, by means of that obstinate and arrogant 
prelate. Archbishop Anselm (y) ; but King J ohn, (about a 


Palm. 28. (i*;) Mod. Un. Hist. xxv. 363 ; 

{t) Selden, Jan. Ang. 1. 1, a. 39. xxix. 115. 

(u) Decret. 2, caua. 16, qu, 7, (f/) M. Paris, A.D. 1107. 

c. 12 et 13. 
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[century afterwards,) in order to obtain the protection of 
the pope against the discontented barons, was also pre- 
vailed upon to give up, by a charter, to all the monasteries 
and cathedrals in the kingdom, the free right of electing 
their prelates, whether abbots or bishops ; reserving only 
to the crown the custody of the temporalities during the 
vacancy ; the form of granting a licence to elect (on refusal 
whereof the electors might proceed without it) ; and the 
right of approbation afterwards, which was not to be denied 
without a reasonable and lawful cause (c). This grant was 
expressly recognized and confirmed in King John’s Magna 
Charta^ and was again estabhshed by statute 25 Edw. III. 
st. 6, c. 3 (a). 

But by statute 25 Hen. VIII. c. 20 {h)^ the law was 
again altered, and the right of nomination secured to the 
crown as it exists at the present day; it being then 
enacted that, at every future avoidance of a bishopric, the 
king may send the dean and cliaptor his usual licence 
(called his conge (V(Hi)-o) to proceed to election; which is 
always to be accompanied with a letter missive from the 
king, containing the name of the person whom he would 
have them elect ; and if the dean and chapter delay their 
election above twelve days, the nomination shall devolve to 
the king, who may then by lettcrs-pateut appoint such 
person as he pleases. This election or nomination, if it be 
of a bishop, must be signified by the king’s letters- patent 
to the archbishop of the province ; if it be of an archbishop. 


{z) M. Paris, A. D. 1214 ; 1 Rym. 
Feed, 198. 

(a) Cap. 1, edit. Oxon. 1759. 

(1) Repealed by 1 & 2 Ph. & 
Mary, c. 8, s. 9, but afterwards re- 
vived by 1 Eliz. c. 1, ss. 7, 10. As 
to the bishoprics created by Hen. 8, 
viz., Chester, Gloucester, Peter- 
borough, Bristol and Oxford, it is 
said in Co. Litt. by Harg. 134 a, 
n. (5), that they arc donative. But 


it seems to bo the practice as to 
all these, to issue a d'*vUrc 

(see The Queen r. Archbishop of 
Canterbury, 11 Q. B. 513); and 
in the case of Gloucester and 
Bristol (now united), it is expressly 
dii’ected that there shall bo an 
election by the dean and chapter 
of each alternately. (Order in 
Council, 6 Oct. 1836.) 
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[to the other axohbishop and two bishops, or to four bishops ; 
in either case, requiring them to confirm, invest, and con- 
secrate the person so elected : which they are bound forth- 
with to perform (c). After which, the bishop elect shall 
sue to the king for his temporalities, shall make oath to 
the king and none other, and shall take restitution of his 
secular possessions out of the king’s hands only. And if 
such dean and chapter do not elect in the manner by this 
Act appointed, or if such archbishop or bishop do refuse to 
confirm, invest, and consecrate such bisliop elect, they shall 
incur all the penalties of a pmmuniro ; that is, the loss of 
all civil rights, Avith forfeiture of lands, goods, and chattels, 
and imprisonment during the royal pleasure (fOO 

There are (as already mentioned) two archbishops for 
England and Wales (c) ; that is to say, the Archbishop of 
Canterbury, who has within his province all the bishoprics, 
except those of Chester, Durham, Carlisle, Uipon, Man- 
chester, Liveri)Ool, Newcastle, and that of Sodor and Man ; 
and the Arc^hbishop of York, wliose i)roviuce comprises the 
eight bishoprics just named. 

(r) A bishop, wlicu con sc crated, not issue to the Artdibishop of 
niuKt bo full thii'ty years of Canterbury to roceivo the objoc^- 

(see the rubric prefixed to the office tioiis. The judg’es however were 
of ordination in the Book of Com- equally divided in tlieii* oi»inions, 
mon Prayer) ; but antieiitly there and consequently the rule was dis- 
seems to liave been no such re- charged. (Queen r, Archbisliop of 
striction. (See (rodw. Comm, do Canterbury, 11 Q. B, 483.) 

Preesul. 693.) (^) Vide sup. p. 330, n. (</). Atone 

{d) It may bo here noticed that, time there were three archbishop - 
in the year 1848, tlio see of Here- rics, the third being of Cacrleon in 
ford being vacant, the dean and Wales ; but in the time of Henry 
chapter thereof received a conge the first both that see and all Wales 
d'" Hire to elect Dr. Hampden, who became subject to the Archbishop 
was in due course elected; but at of Canterbury. (Bogers’sEccl. L, 
the time of conJirmatioHy oniivQ 105.) With respect to the Welch 
usual cli allonge to objectors, cer- dioceses, notice may here be taken 
tain objections were tendered ; but of an Act (26 & 27 Viet. c. 82), pro- 
the officers in ministration refused viding facilities for the perform - 
to receive them. Upon this a rule ance of divine service in the Eng- 
was obtained by the objectors, in lish as well as the Welch language, 
the Court of Queen’s Bench, b) when so desired by the inliabitants 
show cause why a mandamns should of any parish. 
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Eaoli of tlie arclibiBhops, and tlie bisliopB of London, 
33nrh.am, and "Wincliester, and twenty-one otW Hsliops, 
Lave tlie rigH, in virtue of tLeir respective sees, to sit as 
lords spiritual, (having first received a writ of summons 
for the purpose,) in the House of Lords. But the hishop 
of Sodor and Man is in no case a lord spiritual, and the 
bishop most recently appointed (not being one of the above 
three) does not receive a writ of summons to parliament 
until a fresh vacancy occurs among those sees which confer 
a seat in the House of Lords in rotation. This was so 


arranged by the statute 10 & 11 Yict. c. 108, establishing 
the bishopric of Manchester ; for, though prior to that Act 
all bishops (except the bishop of Sodor and Man) were sum- 
moned as a matter of course to the House of Lords, it was 
therein provided that the number of lords spiritual should 
not be increased by the creation of the new bishopric ( / ) . 

[An archbishop is the chief of all the clergy in his 
province ; and has the inspection of the bishops of that 
province, as well as of the inferior clergy, or, as the law 
expresses it, the power to risit them (g). He confirms 
the election of the bishops, and afterwards consecrates 
them {h ) . As archbishop, upon receipt of the king’s writ, 
he calls the bishops and clergy of his province to meet him 
in Convocation ; but without the king’s writ he cannot 
assemble them {i ) . To him, all appeals are made from 


inferior jurisdictions within his province (J). And as an 


(/) A similar provision regulates 
tho bishoprics still more recently 
establishetl, under the Acts referred 
to, sup, p. 330, in noils. 

(y) Bishop of St. David’ sr. Lucy, 
1 Salk. 134 ; and see Be Dean of 
York, 2 Q. B. 1. As to the fees 
payable on the visitation, to the 
officials of the archbishop, see 30 
& 31 Viet. c. 135, and Veley v. 
Pertwee, Law Rep., 5 Q. B. 673. 

(A) 2 Eol. Abr. 223. As to the 
power of tlie archbishop to conse- 


crate a British subject, or the sub- 
ject or citbsen of a foreign state, to 
be a bishop in a foreign country, 
see 5 Viet. c. G. As to his power in 
relation to the bishops and arch- 
deacons of the West Indies, see 5 & 
6 Viet. c. 4 ; 31 & 32 Viet. c. 120. 

(i) 4 Inst. 322, 323. As to con- 
vocation, vide sup. p, 627. 

U) The secular jurisdiction for- 
merly belonging to the Archbishop 
of York and to the Bishop of Ely 
was abolished by G 4c 7 Will. 4, 
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[appeal lies from the bishops in person, to him in person ; 
BO it also lies from the consistory courts of each diocese, to 
the archiepiscopal court {k). During the vacancy of any 
see in his province, the archbishop is guardian of the 
spiritualities thereof, as the king is of the temporalities, 
and he executes all ecclesiastical jurisdiction therein. If 
an archiepiscopal see be vacant, the dean and chapter are 
the spiritual guardians, ever since the office of Prior of 
Canterbury was abolished at the Reformation (/). The 
archbishop is entitled to present by lapse, to any ecclesias- 
tical living in the disposal of one of his diocesan bishops, 
if not filled Avithin six months. And the archbishop has 
a customary prerogative, when a bishop is consecrated by 
him, to name a clerk or chaplain of his own to be provided 
for by such suffragan bishop ; in lieu of which the bishop 
used to make over by deed to the archbishop, his executors 
and assigns, the next presentation of such dignity or bene- 
fice within the bishop’s disposal, within that see, as the 
archbishop himself should choose. Which, therefore, was 
called his option (n) : and was only binding on the bishop him- 
self who granted the option, and not on his successors ; the 
prerogative seeming to be derived from the legatine power 


c. 87 ; 7 Will. 4 & 1 Viet, c. 53 ; 
that belonging to the Bishop of 
Durham, by 6 & 7 Will. 4, c. 19. 

(/r) See Ex parte Denison, 4 Ell. 
& BL 292. 

(/) 2 Rol. Abr. 22. 

(m) Bishops are here styled su/- 
fragan (a word signifying deputy)^ 
in respect of their relaticm to the 
archbishops of their province. But 
at one time every bishop had also 
his suffragan to assist him in con<* 
ferring orders, and in other spiri- 
tual parts of his office within his 
diocese. After having for a long 
period remained in abeyance, these 
suffragan bishops have recently 
again been brought into use in 


some of the dioceses. Those seem 
to resemble the vltorvphcopi^ or 
bishops of the country^ in the early 
times of the Christian Church. 
How this inferior order of bishops 
may be elected and consecrated, 
is regulated by 2G lion. 8, c. 14. 
The* suffragan bishops should not 
bo confounded with the coadjutors 
of a bishop ; the latter being ap- 
pointed in case of a bishop’s in- 
firmity to superintend his jurist 
diction and temporalities^ neither 
of which is within the interference 
of the former. See as to this sub- 
ject, 1 Gibs. Cod. Ifitedit. 156; Co. 
Litt. by Ilarg. 94 a, note (3). 

(a) Cowel’s Interp., tit. Option. 
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[formerly annexed by the popes to the metropolitan of Can- 
terbury (o).] But the law of options must now be taken 
in connection with the provision of 3 & 4 Viet. e. 113, s. 42, 
whereby spiritual persons are forbidden to sell any prefer- 
ment. [It is the privilege, by custom, of the archbishop 
of Canterbury to crown the kings and queens of this king- 
dom (p). And he has also, by the statute 25 lien. VIII. 
c. 21 (q), the power of granting dispensations in any case, 
not contrary to the Holy Scriptures and the law of God, 
where the pope used formerly to grant them ; which is the 
foundation of his granting special licences to marry at any 
place or time (>•), or his giving dispensation to hold two 
livings and the like (s) ; and on this also is founded the 
right he exercises of conferring degrees, called Lambeth 
degrees (/), in prejudice of the universities (?<). In un- 
accustomed cases, liowever, the archbishop has no power 

(o) Blackstone remarks (vol. i. p. Gj2, n. (/). 
p. 283), that the papal claim itself, {p) It is said that the ar(‘h- 
like most others of that encroach- bishop of York has the privilege 

iug see, was probably set up in to crown the queen consort, and 

imitation of the imperial prero- also to be her perjietual chaplain, 

gative called primes or primarm (1 Bum’s Eccl. Law, 178.) 

prcces ; whereby the emperor had {q) And see 28 lien. 8, c. IG. As 
immeinorially exercised (Goldast. to dispensation, see Colt v. Bishop 
Constit. Imper. tom. 3, p. 40G) of Lichfield, Hob. 147. 
a right of naming to the first pre- {r) See 4 Geo. 4, c. 7G, s. 20. 

bend that became vacant after liis {s) See 1 & 2 Viet. c. 106, s. 6, 

accession, in every church of the and 13 & 14 Viet. c. 98. 
empire. (Dufresno, v. 806 ; Mod. (^) Although the archbishop can 

Univ. Hist. xxix. 5.) He adds confer all the degrees which are 

that a similar right was exorcised taken in the universities of Oxford 

in England by the sovereign in the and Cambridge, yet the graduates 

reign of Edw. I. (Brev. 11 Edw. 1 ; of these universities, by various 

3 Pryn. 1264), which probably gave acts of parliament and other regu- 

rise to the royal corodies ; viz., the lations, are entitled to some pri- 

right (now disused) to send one vileges which are not extended to 

of the royal chaplains to be main- what is called a “Lambeth” de- 
tained by the bishop, or to have a gree. (See Christian’s Blackstone, 

pension allowed him till the bishop vol. i. p. 382.) 

promoted him to a benefice. There [n) See the Bishop of Chester’s 
were also other species of corodies; case, Oxon. 1721. 
as to which, vide sup. vol. i. 



CHAP. 1. — OF THK ECCJ.ESIASTK'AL Al TliOUlTlES. 673 


[to grant dispensations, but must refer tbe matter to the 
sovereign in council (.p).] 

A bishop is the chief of the clergy within his diocese {//) ; 
but is subordinate to the archbishoiJ of the 2)i*ovinco, to 
whom indeed he is SAvorn to jiay duo obedience (z). llis 
dignity is usually called a sc^e (.swipes), and tlie chureh of 
his diocese a cathedral (r/). Among the iirineiiKil i>owei’s 
which he exercises are those of ordaining priests and 
deacons ( 0 ), consecrating churches, and ins^meting the 
manners of the clergy (r ) ; for whicli jnu'jtose he may risit 
at pleasure every part of liis diocese {(/). And it. is like- 
Avise 2 >art of his busiutiss to institute and direct induction 
to all livings in his diocese, to license to 2>er2>eiual cui’a- 


(d) 2o IIoii. 8, (j. 21, H. 0. 

(f/) As to dioceses, vidt' sop. 
vol. I. p. IIG. 

{z) See preiimLlo to 26 CJoo. 3, 
c. 84. A eler^»-yinau is said to 
owe “canonical obedience” to the 
bishop who ordained him, to tlie 
bishop in wliose diocese lie is bone- 
hcod, and also to the int'tropolitan 
of such bishop. (4 131. Com. 203 ; 
1 Hale, P. C. 381.) 

(/7) As to the government and 
arrangement <jf cathedrals and col- 
legiate churches, see 3 & 4 Viet, 
e. 113; 4 & 6 Viet. c. 39; 27 
28 Viet. c. 70. We may remark 
hero, that a colUgiatc clutrch is a 
church consisting of a body cor- 
porate of dean and canons, such as 
Westminster, Windsor, iSce., inde- 
pendently of any cathedral. The 
Report of the Cathedral (Jommis- 
sion (published in ISol) divides the 
cathedrals and collegiate churches, 
which then existed, into four 
classes. The first class consists of 
thirteen, being the caihedrah of the 
old foundation^ or Ecclesite Cathe- 
drales Canoni corum Secular ium. 
The second class consists of eiqhi 


conventual euihcdruls, constituted with 
deans amt chapters by lEen. S. The 
third class contains the /ire rathe- 
deals founded together^ with new 
hishogrii'Sj by Tfen. 8. Tlit' fourth 
class C(>mpris(*s the eatlu'drals of 
ltij)on and Manehesfer. 

(h) See .M) Ceo. 3, e. (U) ; lo & 16 
Viet. (*., 62, s. 2, aiul 37 & 38 Viet, 
c. 77, s. 8, as to tluj ordination of 
priests or deacons for or in the 
eolonic’s. 

(e) See Re Dean of York, 2 
Q. 13. 1. 

(d) As to the fees pjiyable on the 
visitation to the bishop’s officials, 
seci 30 Sc 31 Viet. c. 135, and Veley 
r, Pmivvee, Law Kep., 5 Q. 13. 573. 
It may be here noticed, that the 
bishoj) is also often, by virtue of 
his office, a trustee for cliaritablo 
and oth(}r purposes within his dio- 
cese : and by 21 Sc 22 Vi<‘t. c. 71, 
in eertaiu cases wliere the limits 
of tlie diocese have become altered, 
power is given to the charity com- 
missioners to substitute, in tho 
place of such bishop, the bishop of 
another diocese, or to enable the 
one to act jointly with the other. 

X X 


VOL. II. 
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oies {d), and also to license temporary curates within the 
diocese, as well as to regulate their salaries. 

In addition to these functions, the bishop is also an 
ecclesiastical judge {e ) ; but his chancellor is appointed to 
hold his consistory courts for him, and to assist him in 
matters of ecclesiastical law (/). In case of complaint 
against a clerk in holy orders, for any ecclesiastical of- 
fence {ff), proceedings may be taken under the Church 
Discipline Act, (3 & 4 Viot. c. 80,) by the provisions of 
which the bishop of the diocese wherein such offence has 
been committed {/i) is to issue a commission for inquiry 
into the same (<) ; and, if it shall tlien appear that there 
is sutEcient ground for proceeding farther, he is to hold a 
court to hear the cause (./), assisted by three assessors ; one 
of whom must be cither the dean of his cathedral, or one 

(d) Vide post, p. G85 ; 1 & 2 the clerk proceeded against, tlio 

Viet, c, 100, s. 77. See also 27 28 urchbii^hop acts. (See E.k pai*te 

Viet, c. 04, authorizing tlie bishops Denison, 4 Ell. &: Bl. 202 ; The 

to permit clergy of the Brott .stant Queen v. The Archbishop of Can- 

episcopal church in Scotland to olii- terbmy, 6 Ell. &: Bl. 54G.) As to 

ciatc in their resjx.'ctivo dioceses. the appeal in such case, see The 

(c) As to the local limits of the Queen r. The Judges of the Arches 

jurisdiction of the bishop, see the Court, 7 Ell. & Bl. 313. 

temporary Act of 10 & 11 Viet. (/) The Act directs that there 

c. 08 ; continued by 42 43 Viet. shall be five commissioners for this 

c. G7, to 31 Dec. 1880, and sub- imrposo, one of ■whom shall be the 

Bcquently continued by 43 & 44 bishop’s vicar- general, or an arch- 

Vict. c. 48, and subsctpient Ac'ts. deacon or rural dcjin of the diocese 
(/) By tlie canons of 1G03, the (sect. 3). It seems that, under this 

chancellor of a diocese^ must be statute, the bishop has a discretion 

either a bachelor of law or a master as to whether or no he will issue a 

of arts. (See Godolph. Ab. 82.) commission ; but that the accept- 
(y) As to what conduct amounts ance of the UitevB of request lodg- 

to such offence, see Rugg r. Bishop ing the complaint is not optional, 

of Winchester, Law Rep., 2 Adm. (See The Queen The Bishop of 

& Ecc. Ca. 247 ; 2 P. C. Ca. 223 ; Chichester, 2 Ell. & Ell. 209 ; 

Martin t». Mackonochie, ib. 2 Adm, Sheppard r. Phillimore & Bennett, 

& Ecc. Ca. IIG; 2 P. C. Ca. 3G5, Law Rep., 2 P, C. Ca. 480.) 

As to proceedings under this Act, (/) As to the profits of a living 

see also Simpson r. Elamank, Law sequestered under this Act, see In re 

Rep., 1 P. C. Ca. 463. Thakeham Sequestration Moneys, 

(70 In case the bishop is the Law Rep,, 12 Eq. Ca. 494. 
pati’on of the prefenuent held by 
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of his archdeacons, or his chancellor ; and another must be 
either a serjeant at law or an advocate who has practised 
five years in the court of the archbishop of the province, 
or a barrister of seven years’ standing. The bishop may, 
at such hearing, either determine the cause himself or send 
it to the court of appeal for the province : and in either 
case an appeal lies ultimately to the queen iu council (^•). 
In addition to the above statute, tliere was passed iu 1871 
the 37 & 38 Viet. c. 85, intituled “An Act for the better 
administration of tlie laws respecting tlio regulation of 
public worship” (/), by the provisions of whicli the Arch- 
bishops of Canterburj’^ and York were empowered to 
appoint (subject to the approval of her Majesty) a judge 
of the Provincial Courts, who should bo a barrister of ten 
years’ standing, or one who has been a judge of the 
superior courts, and in either case a member of the Church 
of England. And the Act requires sucli judge to entertain 
and determine complaints in regard to altciutions in the 
fabric or ornaments or furniture of any church, or in re- 
spect of the burial ground, or of the mfinncr in wliich the 
ritual prescribed in tlie Book of Common Prayer has been 
therein observed; but from his decision, also, an appeal 
lies to her Majesty in Council (ni) . It is also to bo observed 
that sucli judge can only act on being required (by way of 
special case transmitted to him by the bishop at the request 
of the parties) to decide the matter in dispute ; and that 
the bishop only transmits such case provided he shall have 
received a “representation” as to the matter comi)lained 
of from the archdeacon or churchwardens or any throe 
parishioners, or (in the case of a cathedral or collegiate 

(A*) If the bishop lumself gives (/>0 As to this Act, see Hudson 
judgment, there is an api)eal, in r. Tooth, Law Rep., 3 Q. B. D. 46 ; 
the first instance, to the court of Dale’s case, ib. G Q, B. D. 376; 
appeal for the province, (3 & 4 Martin r, Mackonochic, ib. 3 Q. B. 
Viet. c. 8G, s. 15.) D. 730 ; 4 Q. B. D. 697 ; G App. 

(/) This is the ** Public Worship Ca. 424; Ex paiie Green, ib. 7 
Regulation Act, 1874.’^ Q. B. D, 273. 

X X 2 
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cTiuroli) any three inhabitants of the diocese, being male 
persons of full age, and is, after considering the whole 
circumstances, of opinion that proceedings should be taken 
on such rejirosenlation, and provided also the parties to 
such representation are not willing to submit without appeal 
to the bishop’s own directions in the matter. 

[Archbishoprics and bishoprics may become void by 
deprivation for any very gross and notorious crime, and 
also by resignation. All resignations must be made to 
some superior. Hence a bisho]» may resign to his metro- 
politan ; but the archbishop can resign to none but the 
sovereign himself (^>).] 

The claims of the crown on archbishoprics and bishop- 
rics, in respect of the custody of the temporalities, and 
in res])ect of the fii’st fruits and tenths of all spiritual 
j)referments, have bc('u already noticed, and need not, 
therefore, be again discussed in this place (y). AVe may 
mention however here, that, when any spiritual person is 
made an lOnglish bishoi), the preferments of which ho was 
before possessed become, in gcm'ral, void upon his conse- 
cration (r) ; and the sovereign may present to them by his 
})rerogativo royal («). 

{ p) Gibs. Cod. 8-2. By 32 & 33 
Viet. ti. Ill (continued by 33 ^ 30 
A"ict. c. 40, and made perpetual by 
38 & 39 Ad(4. c. 19), provisions are 
inad(^ for set'urin^ to an arclibisbop 
or bishop, dosirous to resig*n by 
reason of being* incapacitated by 
age or some mental or permanent 
physical infirmity for the due pt'r- 
forinance of his duties, a retiring 
ineoino charged ujAon the revenues 
of the sec or diocese. The Act 
also proAides for the election by 
the dean and chapter of a bishop 
coadjutor in aid of a bishop who 
retpiires assistance. 

Vide sup. p. 333. 

This privilege of the crown 


does not apply in the case of a 
]>romotion to a colonial bishopric. 
(The Queen v. Eton College, 8 Ell. 
k Bl. GIO.) 

(.v) 1 Bl. Com. 383. See Basset 
r. Gee, Cro. Eliz. 790; Att.-Gen. 
t\ Bishop of London, 4 Mod. 210; 
Grocers’ Company r. Archbishop 
t)f Canterbury, 2 W. BL 770. It 
is laid down also by Sir E. Coke, 
2 Inst. 491, that, on the death of 
every i)relatc in England, the crown 
is entitled to six things, viz., the 
bishop’s best horse or palfrey, with 
his furniture ; his cloak or gown, 
and tippet ; his cup and cover ; Ids 
bason and cover ; his gold ring ; 
and, lastly, his fnuta canunu his 
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II. [A dean and chapter are the council of the bishop, 
to assist him with their advice in affairs of religion, and 
also in the temporal concerns of his see (/). When the 
rest of the clergy were settled in the several parislios of 
each diocese («), these were reserved for the celebration of 
divine service in the bishop’s own cathedral ; and the chief 
of them, who presided over the rest, obtained the name of 
(lecamis or dean (.r).] 

The bishop is the immediate superior and ordinary of 
the dean and chapter, and exorcises over them the power 
of rmtation (y). 

The chapter, who, as distinct from tlie dean, consists 
of certain dignitaries called canons (;:) , are sometimes ap- 
pointed by the crown, sometimes by the bishop, and some- 
times by each other (ff) • At one period the dean was 
elected by the chapter, on a mxje tVcUre from tlie crown, 
in the same manner as bishops; but in those dt'anories 
which were founded by Henry the eighth, out of the spoils 
of the dissolved monasteries, the title has always been 
donative, and tlie installation merely by letters-jxatent 
from the crown {h). And now this is the course with 
respect to the antient deaneries also; it being provided 


mow or kciiiiel of lionnds. (2 BI. 
Com. 42G.) The right to these 
things is eonsideretl by Blatikstoue 
as in tlie nature of a mart Nary ; but 
Lord Coke says it was ix fiNc to tlu; 
cro\\ii for empowering the bishops 
to grant probates, &;e. (>Soe Mire- 
house r. Honnoll, 8 Bing. 497.) 

(/) Dean and Chapter of Nor- 
wich’s case, 3 Kep. 75 ; Co. Litt. 
103, 300. 

(?() Vide sup. vol. i. p. 118. 

(jp) This, says Blackstono (vol. i. 
p. 382), was probably because the 
dean was at first appointed to super- 
intend ten canons or prebendaries. 

[y) See Re Dean of York, 2 
Q.B. 1. 


{:) By 3 4 Viet. c. 113, s. 1, all 

the nicm])erH of chapters, except 
thf' dc'an, in every catlu'dral and 
collegiate chunjh in England, shall 
be styled canons. Such (;anons, 
however, as are prebendaries, difier 
from such as art', not, as liaving a 
prebend, or fixed 2 >^J'tion of the 
rents and profits of the cathedral 
or collegiate church for their main- 
tenance. 

(a) See 3 & 4 Viet. c. 113, ss. 34, 
26 ; and 4 & 5 Viet. c. 39, as to 
the right of appointment to certain 
canonries. 

{b) See the note by Mr. Har- 
grave, Co. Litt. 95 ; and 1 Bl. Com. 
383. 
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by 3 & 4 Yict. c. 113, that from the date of that Act every 
deanery (except in Wales) shall be in the direct patronage 
of her Majesty: and that no person shall hereafter be 
capable of receiving the appointment either of dean, arch- 
deacon, or canon, until he shall have been six years com- 
plete in priest’s orders, — except, indeed, in the case of a 
canonry annexed to any professorship, headship, or other 
office in some university (c) . It is further provided, that 
every dean shall reside for at least eight months in the 
year (d) : that the term of a canon’s residence shall be at 
least three months in the year (r) : that the right of nomi- 
nating a regulated number of minor canons, with salaries, 
shall in future be in all cases vested in the respective 
chapters (/) : and that honorary canons, without salaries, 
shall be appointed for every cathedral church in which 
there are not already founded any non-residentiary pre- 
bends, dignities and offices (y) ; which honorary canonries 
shall bo in the gift of the archbishops and bishops re- 
spectively (//). 

Deaneries and canonries may become void by depriva- 
tion, or by resignation either to the king or the bishop {i ) . 


III. [An archdeacon hath an ecclesiastical jurisdiction, 
immediately subordinate to the bishop, throughout the 
whole of a diocese or in some particul ar part of it (A’) . He 
is usually appointed by the bishoj) himself ; and hath a 


(c) 3 & 4 Viet. c. 113, s. 27. 

(<?) Sect. 3. 

Ibid. 

(/) Sect. 46. 

(^) Since the 3 & 4 Viet. c. 113, 
non-residentiary prebendaries have 
ceased to be members of the chap- 
ters. (Eandolph v. Milman, Law 
Eep., 2 C. P. 60.) 

[h) 3 & 4 Viet. c. 113, s. 23. 

(i) Grendon r. Bishoji of Lin- 
coln, Plowd. 498, See 36 & 36 
Viet, c. 8, providing* for the resig- 


nation of any dean or canon, who 
by reason of age or infirmity is 
permanently incapacitated, and 
charging the deanery or canonry 
with a pension for his provision, 
not exceeding one-thirdof its value. 

(/i) As to the ecclesiastical divi- 
sion of dioceses into archdeacon- 
ries, of archdeaconries into rui'al 
deaneries, and of rural deaneries 
into parishes, vide sup. vol. i, p. 
116. 
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[kind of episcopal authority, originally derived from the 
bishop, but now independent and distinct from his (1). 
He therefore visits the clergy (m ) ; and has his separate 
court for the punishment of offenders by spiritual censures, 
and for hearing other causes of ecclesiastical cogni- 
zance As a general rule (but subject to exception in 

the case of particular archdeacons), the jurisdiction of the 
archdeacon and the bishop are conctirrenty so that a suit 
may be commenced in the court of either (o). An arch- 
deaconry may become void by deprivation or resignation. 

lY. [The rural deans are very antient officers of the 
church (^;), but their authority is almost grown out of 
use ; though their deaneries still subsist as an ecclesias- 
tical division of the diocese, or archdeaconry (j').] They 
seem originally to have been deputies of the bishop, 
planted all round his diocese, the better to inspect the 
conduct of the parochial clergy, to inquire into and report 
dilapidations, and to examine the candidates for confirma- 
tion ; and were armed, in minuter matters, with an in- 
ferior degree of judicial and coercive authority (r). 

■# 

V. The next, and indeed the most numerous, order of 
men in the system of ecclesiastical polity, are the rectors 

[l) 1 Bum’s Eccl. Law, G8, 69. to the endoY^nent of archdeacon- 

(m) As to the fees payable to his ries with benefiGes. 

ofidcials on his visitation, see 30 & {p) Rogers’s Eecl. Law, GO. See 

31 Viet. c. 135; and Veley r. Pert- furtheras to the archdeacon’s court, 
wee, Law Rep., 6 Q. B. 573, by post, bk. v. 

which case it appears that the {p) Kennett, Par. Antiq. G33 ; 
churchwardens are not personally Dansey, Horje Decanica3 Rurales. 
liable for their due payment. {q) See 6 & 7 Will. 4, c. 77, s. 1 ; 

{}i) By G & 7 Will. 4, c. 77, s. 19, 3 & 4 Viet. c. 113, s. 32 ; and 37 & 
it is provided that all archdeacons 38 Viet. c. 63. In the Report on 
throughout England and Wales Public Religious Worship, by the 
shall have and exercise full and Registrar- General, under the cen- 
equal j urisdiction within their re- sus of 1851, it is said there were 
spective archdeaconries, any usage then 463 rural deaneries in Eng- 
to the contrary notwithstanding. land and Wales (p. xxxvi). 

And sec 4 & 5 Viet. c. 39, s. 9, as (r) Gibs. Cod. 972, 1560. 
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and mcars of ohnrolies : concerning wlioin we will now 
speak somewhat at large. 

1. [The rector (or governor) of a church is also properly 
called “ a parson,” persona ecclesice, that is, one that hath 
full possession of !ill the rights of a parochial church (s) . 
He is called parson, because hy his person the church, 
which is an invisible body, is represented; and this appel- 
lation (however it may be depreciated hy familiar, clownish 
and indiscriminate use) is the most legal, most beneficial, 
and most honourable title that a parish priest can enjoy; 
because such a one, (Sir Edward Coke observes,) and he 
only, is said riceni sen personam ecclesw gerere. And the 
freehold of the parsonage house, the glebe, the tithes, and 
other duos, all vest, during his life, in the parson. Eut 
here we must take occasion to explain the doctrine of 
appropriations, w’ith which the distinction between rectors 
and ricars is closely connected. 

This contrivance of appropriating livings seems to have 
sprung from the policy of the monastic orders, who have 
never been deficient in subtle inventions for the increase 
of their own power and emoluments. At the first esta- 
blishment of parochial clergy, the tithes of the parish were 
distributed in a four-fold division ; one for the use of the 
bishop, another for maintaining the fabric of the church, 
a third for the poor, and the fourth to provide for the 
incumbent. But when the sees of the bishops became 
otherwise amply endowed, they were prohibited from de- 
manding their usual share of these tithes, and the division 
was thenceforth into three parts only. Hence it was 
inferred by the monasteries, that a small part was suffi- 
cient for the officiating priest; and that the remainder 
might well be applied to the use of their own fraternities, 
(the endowment of which was construed to be a work 
of the most exalted piety,) subject to the burthen of re- 

(«) The proper term for a par- parson imparsonee. (Sec Co. Litt. 
son in full possession of his living, 300 .) 
is, in law, persona impersonatay or 
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[pairing the church and providing for its constant supply. 
And therefore they begged and bought, for masses and 
obits, and sometimes even for money, all the advowsons 
•within their reach, and then appropriated the benefices 
to the use of their own corporation. But, in order to 
complete such appropriation effectually, the king’s licence, 
and the consent of the bishop, had first to be obtained ; 
because both the king and the bishop might some time or 
other have an interest, by lapse, in the presentation to the 
benefice (which can never happen if it be appropriated 
to the use of a corporation, which never dies) ; and also 
because the law reposed a confidence in them, that they 
would not consent to anything that should bo to the 
prejudice of the Church. The consent of tho patron also 
was necessarily implied : because (as was before observed) 
the appropriation could be originally made to none, but 
to such spiritual corporation as was also tho patron of 
the church ; the whole being indeed nothing else but an 
allowance for the patrons to retain the tithes and glebe 
in their own hands, without presenting any clerk, they 
themselves undertaking to provide for the service of the 
church (^). When the appropriation was thus made, the 
appropriators and their successors became perpetual par- 
sons of the church, so as to sue and be sued in all matters 
concerning the rights of the church, by tho name of 
parsons (t<).] 

Appropriators W'ere thus in their origin always persons 
spiritual, — such as bishops, prebendaries, monasteries, and 
other religious houses, nay, even nunneries, and certain 
military orders ; all of which were spiritual corporations. 
But the case is now different ; for by 27 Hen. VIII. 
c. 28, and 31 Hen. VIII. c. 13, the monasteries and 
religious houses were dissolved, and tho appropriations 
which belonged to them respectively, amounting to more 
than one-third of all the parishes in England, were thereby 
given to the king in as ample a manner as the appro- 

(<) G-rendon v. Bishop of Lin- («) Wright r. Gerard, Hob. 307. 
coin, Plowd. 496 — 500. 



682 BK. IV. OF PUBLIC BIGHTS. — PT. II. OF THE CHURCH. 

priators held the same at the time of their dissolution (x ) ; 
a proceeding which, though perhaps scarcely defensihle, 
was not without example ; for the same thing was done in 
former reigns with respect to the alien priories, that is, 
such as were filled by foreigners only (y) ; and many of 
the appropriations so vested in the crown by the effect of 
these several dissolutions, being afterwards from time to 
time granted out by the crown to subjects, are now in the 
hands of lay persons,— who are usually styled, by way of 
distinction, lay impropriators^ though the term of appro- 
priators is in strictness as applicable to these as to the 
original holders (2) . 

[Appropriations of either class are capable, it is held, 
of being severed, so that the church may become dis- 
appropriate ; as if the appropriator presents a clerk, who 
is instituted and inducted to the rectory : for the incum- 
bent so instituted and inducted is to all intents and 
pmposes a comjjlete parson ; and the appropriation, being 
once severed, can never be reunited again, unless by a 
repetition of the, same solemnities (a).] 

In appropriations there is generally a spiritual person 
attached to the same church, under the name of vicary 
to whom the spiritual duty, or care of soah (as it is 
termed), belongs : and to whom, on the other hand, a 
certain portion of the tithes or other emoluments of the 
church, is assigned by way of exception out of those en- 
joyed by the appropriator. The origin of these vicars is 
as follows {b ) : 


(.r) 1 Bl. Com. 38G; Sold. Review 
of Tithes, c. 9 ; Spelm, Apology, 
3o, 

(y) 2 Inst. 584. 

( 2 ) See Burn’s Eccl. Law, vol, i. 
66 ; Christian’s Blaokstone, vol. i. 
388, (n.) ; Spelm. Tithes, c. 29. 

{a) Co. Litt. 46. Blaokstone (ubi 
sup.) mentions another method of 
disappropriating a li^ing, namely, 
by the corporation which has the 


appropriation becoming dissolved. 
And see the Somcrsham Rectory 
Act, 1882 (45 & 46 Viet. c. 81), 
converting that rectory into a 
vicarage. 

(It) As to vicarages, see 40 Edw. 
3, pi. 27 ; Britton tt, Wade, Cro. 
Jac. 516; Spelm. Tithes, 153; 
Bird V. Relph, 2 Ad. & Ell. 780 ; 
Rogers’s Eccl, L. 890. 
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[The appropriating corporations, or religious houses, 
were wont to depute one of their own body to perform 
divine service, and administer the sacraments, in those 
parishes of which the society was thus the parson. This 
officiating minister was in reality no more than a curate, 
deputy, or vicegerent of the appropriator, and therefore 
called tncaniis or ricar{c). His stipend was at the dis- 
cretion of the appropriator; who was however bound of 
common right to find somebody, qul illi de temjJoraUbus, 
episcopo de spiritualibus debeat respondere {d). But this was 
done in so scandalous a manner, and the parishes suffered 
so much by the neglect of the appropriators, that the 
legislature was forced to interjioso : and, accordingly, it 
was enacted by statute 15 Bic. II. c. 6, that in all appro- 
priations of churches the diocesan bishop shall ordain, (in 
proportion to tlio value of the church,) a competent sum to 
be distributed among the poor parishioners annually ; and 
that the vicarage shall be mifficienthj endowed. It seems 
the parish were frequently sufferers, not only by the want 
of divine service, but also by withholding those alms, for 
which among other purposes the payment of tithes was 
originally imposed : and therefore in this Act a pension is 
directed to be distributed among the jioor parochians, as 
well as a sufficient stipend to the vicar. But he, being 
liable to be removed at the pleasmu of the appropriator, 
was not likely to insist too rigidly on the legal sufficiency 
of the stipend : and therefore by statute 4 Hen. IV. o. 12, 
it was ordained, that the vicar shall be a secular person, 
not a member of any religious house; that he shall be 
vicar perpetual, not removable at the caprice of the monas- 
tery; and that he shall be canonically instituted and 

(t?) See Grendon v. Bishop of they are said to have been then few 
Lincoln, Plowd. 493 ; Seld, c. 11, in number. (Bird v. Relph, 2 Ad. 
s. 1. It would seem that Huch & Ell. 780.) 
ministers existed as long ago as {d) Seld. Tith. c. 11, 1. 
the reign of Henry the second, but 
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[inducted, and be sufficiently endowed at the discretion of 
the ordinary, for these three express purposes, — to do 
divine service, to inform the people, and to keep hospi- 
tality (e). The endowments in consequence of these 
statutes have usually been by a portion of the glebe or 
lands belonging to the parsonage, and a particular share 
of the tithes, which the appropriators found it most 
troublesome to collect : the greater part being still reserved 
to their own use. But one and the same rule was not 
observed in the endowment of all vicarages. lienee some 
are more liberally, and others more scantily, endowed : and 
hence the tithes of many things, as wood in particular, are 
in some parishes rectorial, and in some vicarial tithes.] 
Such is the history of the distinction between rectors 
and vicars, the law on which subject may be summarily 
stated thus. Of parochial churches some have been appro- 
priated, others have not : in a non-appropriated living 
there is no vicar, but a rector only, who must be a spiritual 
person, and has the cure of souls in the parish, with the 
exclusive title to all the emoluments (/) : in an appro- 
priated living, there is generally, besides the appropriator, 
a vicar : and in cases so circumstanced (termed mearages), 
the appropriator never (as appropriator) has the cure of 
souls within the parish ; which is committed to the vicar. 
And as to the emoluments in vicarages, they belong in 

From this Act (4 Hen. 4, parochial clergy, who performed 
c. 12) may he dated the origin of their ministry in the world, in 
the presmt vicarages ; for before secnlo^ and who from thence were 
that time the vicar was nothing called secular clergy. (Christian’s 
more than a temporary curate, and Blackstone, vol. i. p. 387, n.) 
when the church was appropriated (/) By 2 & 3 Viet. c. 30, reciting 
to a monastery, he was generally that there are several benefices, in 
one of their own body, that is, one which more than one spiritual 
of the regular clergy ; for the person has the general cure of 
monks, who lived secundum regulas souls, the bishop is empowered, 
of their respective houses or so- where such is the case, to order 
oieties, were denominated regular an apportionment of the spiritual 
clergy, in contradistinction to the services. 
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part to the appropriator, in part to the vicar, according to 
distinctions already in part referred to, hut to be discussed 
more fully hereafter. To these explanations it may be 
proper to add, that, in non-appropriated churches, the 
rector, — in those which are appropriated, the vicar, — is 
seised for his life only, tho fee being in abeyance {g) ; but 
the appropriator may be seised in fee, (subject to the 
incumbent’s life interest,) or of a less estate, according to 
the circumstances of his title (//). 

But it is not in all appropriations that a vicar exists ; 
for in some it happens, in eonsequence of their being 
exempted (for particidar reasons) from the statute of 
4 Hen. IV. c. 12, that no vicar has ever been endowed {i). 
Such churches, however, usually possess a permanent 
minister in holy orders, of the same general description, — 
who, under the denomination of perpetual curate, is charged 
with the cure of souls, and entitled to emolument for his 
services (A-). But the law of perpetual curacies must now 
be taken in connection with a recent statute (31 & 32 Viet, 
c. 117), which enacts that the incumbent of the church 
of every parish or new parish for ecclesiastical purposes, 
not being a rector, who is entitled to perform marriages, 
churchings and baptisms, and to claim the fees thereof for 
his own use, shall for the purpose of style and designation, 
but not for any other purj)ose, be deemed and styled the 
vicar, and his benefice a vicarage. 

It is to be observed also, as another anomaly in the 
law of vicarages, that in former times the rector of a 

Vide 8up. vol. i, p. 227, ii. (/:) It may be noticed that “a 

[h) As to the subject of appro- perpetual cui’iite’^ is liable to his 

priation, see Grendon v. Bishop of successor for dilapidations. (Mason 
Lincoln, Plowd, 493; Duke of Lambert, 12 Q. B. 795.) And 
Portland t'. Bingham, 1 Hagg. for other points with regard to his 
Consist. Rep. 162. legal position, see Doe v, Thomas, 

(i) 1 Bl. Com. 394 ; 1 Bum’s 9 A. & B. 556 ; Hine Reynolds, 

Bed. L. 427; Wats. C. L. 172. 2 Man. & Gr. 71; Doeef. Brammall 

As to 4 Hen. 4, c. 12, vide sup. r. Collinge, 7 C. B, 939 ; see also 
p. 683. 1 Geo. 1, c, 10, ss. 4 and 21, and 

34 & 35 Viet. c. 43. 
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benefice, having cure of souls, sometimes obtained per- 
mission from superior authority to appoint a vicar to 
officiate under him ; so that, by this means, two persons 
were instituted to the same church, and both had cure of 
souls ; the effect of which was, that by custom the rector 
became at length entirely relieved from residence, and 
from all other spiritual duties. An incumbent so circum- 
stanced is commonly called a sinecure rector, or rector 
without cure of souls (^). But by 3 & 4 Viet. c. 113, it 
is now provided that all ecclesiastical rectories without 
cure of souls (having a vicar endowed or a perpetual 
curate), which are in the sole patronage of the crown or 
of any ecclesiastical corporation aggregate or sole, shall, 
immediately upon future vacancies, be entirely suppressed ; 
and that the patronage of all others may be at any time 
sold to the Ecclesiastical Commissioners, and shall there-' 
upon be also suppressed {m ) ; and that the lands, tithes 
and endowments of any such suppressed sinecure rectory 
may be annexed, when it shall appear expedient, to the 
vicarage or perpetual curacy attached to such rectory : 
which shall be thereupon constituted a rectory with cure 
of souls («). 

We have thus had occasion to speak of three several 
kinds of parochial preferments, viz,, rectories, vicarages 
and perpetual curacies (o). And as to each of these we 
may remark, that they are usually comprehended under 
the general term of henefice ( jj) ; a term indeed which, in 
its technical sense (though not in its popular acceptation), 
extends not only to these, but also to any ecclesiastical 
preferments to which rank or public office is attached. 


(/) See 2 Bum’s EccL L. 347 ; 
Christian’ 8 Blackstono, vol, i. p. 386, 
(n.) ; Rogers’s Eccl. L. 890 ; Gibs. 
Cod. 753. 

(m) 3 & 4 Viet. c. 113, s. 48. 

(«) Sect. 55. 


(o) But vide sup. p. 685, as to 
the effect of 31 & 32 Viet. c. 117, 
on perpetual curacies, 

{p) As to the primary meaning 
of tlie word henefice (a term derived 
from the feudal law), vide sup. 
vol. I. p. 173, 
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and whioli are described in our books as ecclesiastical 
dignities or offices^ such as bishoprics, deaneries and the 
like {q). 

2. The method of becoming a parson (or rector) and 
becoming a vicar is much the same. To both there are in 
general four requisites necessary : /to/g orders ; qjresenfa- 
tion; institution ; and induction. The method of conferring 
holg orders has been already so far noticed as the purpose 
of these Commentaries required. We have seen that the 
age of twenty-three years is now the earliest at which a 
man (except by faculty or dispensation of the Archbishop 
of Canterbury) may bo ordained deacon ; and that twenty- 
four is the earliest ago at which he may bo ordained 
priest (r) : and, in reference to this qualification of holy 
orders, we shall here only add, that (by 13 & 14 Car. II. 
0 . 4, s. 14) no person is capable of being admitted to any 
benefice unless ho shall have been first ordained priest. 

[Any person may be to a rectory or viear- 

age (s) ; that is, tlie patron, to whom the advowson 
of the church belongs, may offer his nominee to the 
bishop of the diocese to be instituted. Of advowsons, 
or the right of presentation, being a species of private 
property, we shall find it more convenient to treat when 
discussing the endowments and provisions of the church {t) ; 
and shall for the present only remark, that when a clerk 
is presented, the bishop may refuse him upon many 

{q) 3 Inst. 174. By 1 & 2 Viet. rica, and (generally) all dignities 

c. 106, s, 124, a distinction is made and offices in any cathedral or col- 

between henejices and such prefer- legiate church below tlio rank of a 
ments as have either rank or public bishopric. Sec also as to the term 
office connected with them, — that benefice^ 6 & C Viet. c. 27, s. 15 ; 

statute having adopted the two c. 108, s. 31 ; and 13 & 14 Viet, 

general terms of benefices and ca^ c. 98, s. 3. 
thedral preferments ; by the former (r) Vide sup. p. 662. 

of which it is to be understood (s) If a layman or a deacon be 

to mean all parochial or district presented, he must take priest’s 
churches, and endowed chapels and orders before admission. (1 Bum’s 
chapelries ; by the latter, all dean- E. L. 103.) 
eries, archdeaconries, and canon- (t) Vide post, ch, m. 
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[aocoimts. As (1) if the patron is excommunicated, and 
remains in contempt forty days («). And (2) if the clerk 
he unfit ; which unfitness is of several kinds (v) . First, 
with regard to his person ; as if he be an outlaw, an 
excommunicate, under age, or the like (a*). Next with 
regard to his faith or morals ; as for any particular heresy, 
or vice that is malum in se : but if the bishop alleges only 
in general, as that ho is Nchimiaficiis inretcrafus, or objects 
a fault that is malum prohibitum merely, as haunting 
taverns, playing at unlawful games, or the like, it is not 
good cause of refusal (y). Or lastly, the clerk may be 
unfit to discharge the pastoral office for want of learning. 
In any of which cases the bishop may refuse the clerk. 
In case the refusal is for heresy, schism, inability of learn- 
ing, or other matter of ecclesiastical cognizance, there the 
bishop must give notice to the patron of such his cause 
of refusal (c) ; at least if the patron be a layman, for in 
that case he is presumably unaware of the disability. 
But if the objection be a temporal one, the bishop is not 
bound to give such notice (a) . 

If the bishop hath no objections, but admits the patron’s 
presentation, the clerk so admitted is next to bo instituted 
by him ; which is a kind of investiture of the spiritual part 
of the benefice ; for by institution the care of the souls of 
the parish is committed to the charge of the clerk. But 
when the bishop is also the patron, and confers the living, 
the presentation and institution are one and the same act, 
and are called a collation to the benefice.] And before 


(h) 2 KolL ALr. 365, 

(r) Glaiiv. 1. 13, c. 20. 

(:r) Blackstone (vol. i. p. 389) 
adds bastardy as a cause of rejec- 
tion ; but (as remarked by one of 
liis annotators), though this is 
mentioned in the books, yet ‘ ‘ such 
is the liberality of the present 
times, that no one need apprehend 
that his presentment would be im- 
peded by the incontinence of his 


parents, or indeed by any demerit 
but his own.” 

[y) Spccot’s case, 5 Rep. 58. 

(::) See Bedingfiold i\ Archbishop 
of Canterbury, Dyer, 292 [h ) ; Hele 
V, Bishop of Exeter, 2 Salk. 639 ; 
Albany v. Bishop of St. Asaph, 
Cro. Eliz. 119. 

(^7) 2 Inst. 632 ; 2 Bum, EccL 
L. 157 ; Hele v. Bishop of Exeter, 
ubi sup. 
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institution or collation (as the case may ho ) , the clerk must 
renew the “ declaration of assent ” he made previously to 
his ordination, and must also make and subscribe the 
declaration against simony, and take the oath of allegiance 
to the Queen (as framed hy 31 & 32 Viet. c. 72), before 
the archbishop or bishop or their commissary ; and he must 
also take the oath of canonical obedience to the bishop (&). 
[By institution or collation, the church is full, so that there 
can be no fresh presentation till another vacancy, — at least 
in the case of a common patron ; but the cliurch is not full 
against the crown, till induction : nay, even if a clerk has 
been instituted iipou the crown’s presentation, the crown 
may revoke it before induction, and present another 
clerk (c). Upon institution the dork may enter on the 
parsonage house and glebe, and take the tithes ; but he 
cannot grant or let them, or bring an action for them, till 
induction. 

Induction is performed by a mandate from the bishoj) 
to the archdeacon, who usually issues out a precept to 
other clergymen to perform it for him. It is done by 
giving the clerk corporal possession of the church, as by 
holding the ring of the door, tolling a bell, or the like ; 
and is a form required by law, with intent to give all the 
parishioners due notice and sufficient certainty of their 
new minister, to whom their tithes are to be paid. This, 
therefore, is the investiture of the temporal part of the 
benefice, as institution is of the spiritual. And when a 
clerk is thus presented, instituted, and inducted into a 
living, he is then, and not before, in full and complete 
possession (fO*] Tlie title, however, of any person in- 
stituted, collated or licensed to any benefice with cure of 
souls will be afterwards devested, unless on the first Lord’s 
day on which he officiates in the church of the benefice, or 
such other Lord’s day as the ordinary shall appoint and 


(J) 28 & 29 Viet. c. 122, s. 5, and 
see sect. 12. 


(c) Co. Litt. 344. 
(<f) Ibid. 300. 


VOL. IT. 


Y Y’ 
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allow, he shall publicly read therein, in the presence of 
the congregation, the Thirty-nine Articles of religion, 
and immediately afterwards repeat the “declaration of 
assent ” prescribed by 28 & 29 Viet. c. 122, which he 
made previously to his ordination (e). 

In addition to the methods of acquisition which have 
been mentioned, there are benefices which a clerk may 
obtain by mere donation, that is, by deed of gift alone, 
without presentation, institution, or induction. [With 
respect to domiive benefices it is to be observed, that they 
are created whenever the king, or an}’’ sub j ect by his licence, 
doth found a church or chapel, and ordains that it shall 
be merely in the gift or disposal of tho patron ; be sub- 
j ect to his visitation only, and not to that of the ordinary ; 
and become vested absolutely in the clerk by the patron’s 
deed of donation, without presentation, institution, or 
induction (/). This is said to liave been antiently the 
only way of conferring ecclesiastical benefices in England ; 
the method of institution by tho bishop not being esta- 
blished more early than the time of Archbishop a Beoket, 
in the reign of Henry the second (<7). And, accordingly, 
when Pope Alexander the third (//), in a letter to d Becket, 
severely inveighs against the pram consuetudo, as he calls 
it, of investiture conferred by the patron only, this shows 
what was at that time, at all events, the common usage. 
Others, however, contend that the claim of the bishops to 
make institution is as old as the first planting of Christianity 
in this island : and in proof of it they allege a letter from 
the English nobility to the Pope in the reign of Henry 
tho third, recorded by Matthew Paris (a.d. 1239), which 
speaks of presentation to the bishop as a thing immemo- 
rial. The truth seems to be, that where the benefice was 
to be conferred on a mere layman, he was first presented 
to the bishop, in order to receive ordination, who was at 

(e) Vide sup. p. 663 ; 28 & 29 [g) Seld. Tith. c. 12, s. 2. 

Viet. c. 122, 8. 7. (A) Decretal. 1. 3, t. 7, c. 3, 

(/} Co. Litt. 344 ; 2 Bl. Com. 23. 
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[liberty to examine and refuse him : but where the clerk was 
already in orders, the living was usually vested in him by 
the sole donation of the patron ; and that this practice 
prevailed till about the middle of the twelfth century, 
when the Pope and his bishops endeavoured to introduce 
a kind of feodal dominion over ecclesiastical benefices, and, 
in consequence of that, began to claim and exercise the 
right of institution universally, as a species of spiritual 
investiture. 

However this may be, if the patron of a donative once 
waives his privilege and presents to the bishop, and his 
clerk is thereon admitted and instituted, the advowson 
becomes for ever presentativo, and shall never be donative 
any more (?'). For these exceptions to general rules and 
common right, are over looked upon by the law in an 
unfavourable view, and construed as strictly as possible. 
If therefore the patron, in whom such peculiar right 
resides, does once give up that riglit, the laAv, which loves 
uniformity, will interpret it to be done with an intention 
of giving it up for over : and will therefore reduce it to 
the standard of other ecclesiastical livings (Z ). 

3. The rights of the clergy in their tithes and ecclesias- 
tical dues will be considered hereafter as part of the endow- 
ments and provisions of the Churcli (/) : and as to their 
duties, they are principally of ecclesiastical cognizance ; 
those only excepted which are laid upon them by statute. 
And these are indeed so numerous, that it is impracticable 
to recite them here with any tolerable conciseness or 
accuracy. Some of them we may remark upon as they 
arise in the progress of our inquiries ; but for the rest it 
will be sufficient to refer to such authors as have compiled 

[%) Co* Litt. ubi sup. ; Farcbild Reppington v. Governor of Tam- 

V. Gayre, Cro. Jac. 63. worth School, 2Wils. 160; Rennell 

[k) As to donative benefices, see v. Bishop of Lincoln, 8 Bing. 490 ; 

Co. Litt. 344 ; Wats. C. L. 170; Queen i?. Foley, 2 C. B. 664. 

2 Bl. Com. 23, note by Christian ; (^) Vide post,bk. iv.pt.n.oh. m. 

Y Y 2 
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[treatises expressly upon this subject (m). We shall only 
just mention the article of residence, upon the supposition 
of which the law doth style every parochial minister an 
incumhcnt.'\ 

The present enactments on the subject of residence will 
be chiefly found in 1 & 2 Viet. c. 106 (w), and 13 & 14 Viet, 
c. 08, which provide that every spiritual person holding a 
benefice shall reside thereon, and in the house of residence 
(if any) belonging thereto ; and that if ho absents himself 
for a period exceeding three months, (either accounted 
together or at several times,) in any one year ho shall 
forfeit, unless resident at some other benefice to him 
belonging, a certain portion, (increasing with the length 
of absence,) of the annual value of the benefice at which 
ho so fails to reside (o). But this rule is subject to various 
exceptions and Jiiodifications, of which the principal are as 
follows : 1st. The heads of all colleges and halls in the 
universities of Oxford or Cambridge, the wai’den of the 
university of Durham, and the head master of Eton, 
Winchester or Westminster school, are exempt from its 
requirements (p). And 2ndly. Deans and archdeacons, — 
and a variety of public professors, readers, preachers and 
chaplains specified in the Acts, — as likewise the provost 
of Eton, the warden of Winchester, the master of the 
Charterhouse, the principal of St. David’s and of King’s 
College, London, and also (provided they are not absent 
from their benefices more than five months in the year) the 
fellows of Eton and Winchester — and all canons, minor 

(m) “Among the treatises on the («) As to a previous Act, 1 W. & 
“ law of the Church which may M. c. 26, see 30 & 31 Viet. c. 69, 

“ be relied upon with confidence, and 32 & 33 Viet. c. 109. 

“ are Bishop G-ibson’s Codex, Dr. (o) 1 & 2 Viet. c. 106, s. 32. 

“ Bum’s Sicclesiastical Law, and The term benejice, for the purpose 

‘ ‘ the earlier editions of the Clergy- of this Act, comprises all paro- 

“ man’s Law, published under the chial chiu'ches, perpetual curacies, 

“ name of Dr. Watson, but com- chapels, and church or chapel dis- 

“ piled by Mr. Place, a barrister.’’ tricts whatever, with cure of souls 

(Note by Blackstone, vol. i. p. 392.) (sect. 124). 

(//) Sect. 37. 
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canons, priest vicars, and vicars chorals — are severally 
entitled to count the time passed at their official residences 
or in the performance of their duties, as if it had been 
passed in residence upon their benefices {q). 3rdly. If 
there be no fit residence belonging to the benefice, the 
bishop may from time to time licence the incumbent to 
reside in some other house within a certain specified 
distance from his church or chapel ; and such house shall 
thereupon become a legal house of residence for all pur- 
poses. 4thly. If there be no lit house of residence, and 
no convenient house can be obtained within the specified 
distance, or if the incumbent cannot reside on his benefice 
by reason of any incapacity of mind or body, or owing to 
the dangerous illness of his wife or child, (but subject in 
the latter case to certain restrictions as to time and other- 
wise,) application may be made to the bishop for a licence 
of non-residence ; and in ease of his refusal, there is an 
appeal to the archbishop of the province (r). 5thly. If the 
incumbent shall occupy, in the same parisli, any mansion 
whereof he is the owner, a similar applitiation for a licence 
to reside therein may be made, with the same power of 
appeal in case of refusal (.s). 6thly. The bislioj) is em- 
powered, in any other ease besides those enumerated, to 
grant a licence to reside out of the limits of the benefice : — 
but in a case of this description the special circumstances 
and reasons must be transmitted to the archbishop, without 
whose allowance such licence will be ineffectual {t). 

It is farther provided by the 1 & 2 Viet. c. 106, that 
annual returns of such of the clergy as are resident, and 
such as are non-resident, shall be made to her majesty in 
council {n) ; and that, in case of non-residence, the bishop, 
instead of proceeding to enforce the penalties above men- 
tioned, may, if he thinks fit, issue a monition against the 
offender, to be followed up by an order to reside ; and in 


(^) Sects. 31, 39. 
(r) Sect. 43. 

{ 8 ) Ibid. 


(t) Sect. 44. 

(«) Sects. 61, 53. 
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case of non-compliance with such order, may proceed to 
sequester the profits of the benefice, and apply them to the 
purposes in the Act specified (a;) . And in case of long 
continued or repeated sequestration, the benefice is to be- 
come void, and a new presentation may be made, as if the 
former holder were dead (y) . 

For the more effectual promotion of this important 
duty of residence, among the parochial clergy, there are 
also contained in the statute book a variety of provisions 
for repairing the houses of residence, and building or pur- 
chasing new ones ; and for raising money, for these pur- 
poses, by mortgage of the benefices (s). 

4. There are many ways by which a clerk may lose 
his preferment; and 1st. By cmion, or taking another 
benefice (fl). For by the statute 1 & 2 Yict. c. IOC, 
before mentioned (in substitution of the previous provi- 
sions of the 21 Hen. VIII. c. 13, as to pluralities, which 
the Act repeals), and also by 13 & 14 Viet, c, 98, it is 
enacted, that in future (and subject to exception in the case 
of rights already vested), no person shall hold together any 
two or more benefices, — except in the case of two whereof 
the churches are within three miles of one another, by the 
nearest road, and the annual value of one of which does 
not exceed 100/. (/») : that no person holding a benefice with 
cure of souls embracing a population of more than 3,000, 
shall hold therewith any other benefice with a population 


1 & 2 Viet. c. 1 OG, B. 54. As to 
the iirocoediiigs to sequestration for 
noii*rcsi donee, see Ex parte Bart- 
lett, 12 Q. B. 488 ; Daniel r. Mor- 
ton, 20 L. J. (Q. B.) 98 ; Bartlett 
i\ Kerwood, 2 Ell. & Bl. 771. 

(?/) 1 & 2 Viet. c. 106, s. 58. 

(;:) For such provisions, see 17 
Geo. 3, c. 53 ; 21 Geo. 3, c. 66 ; 
43 Goo. 3, cc. 107, 108 ; 51 Geo. 3, 
c. 115 ; 55 Geo. 3, c. 147 ; 6 Geo. 4, 
c. 8; 7 Geo. 4, c, 66 ; 1 & 2 Viet, 
cc. 23, 29, lOG, SH. 25, 62, &c. ; 


3 & 4 Viet. c. 113, s. 59 ; 4 & 5 Viet, 
c. 39, s. 18 ; 5 & 6 Viet. c. 26 
(repealing 2 & 3 Viet. c. 18) ; 19 
& 20 Viet. c. 104, s. 27 ; 28 & 29 
Viet. c. 69 ; 34 & 35 Viet, c, 43. 

(//) 1 BL Com. 392. 

(Zi) See, however, the provisions 
of 1 & 2 Viet. c. 106; 13 & 14 
Viet. c. 98 ; 23 & 24 Viet. c. 142, 
and 34 & 35 Viet. c. 90, as to 
effecting the mion of contiguous 
benefices. 
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of more than 500 : that no person holding two benefices 
with cure of souls, shall hold therewith a third, or any 
cathedral preferment (r) ; and that, upon every admission 
to a new benefice or preferment contrary to the Acts, 
every benefice previously held shall be void ipso facto (d) : 
— all of which prohibitions, however, in respect of popula- 
tion and yearly value, arc subject to a provision whereby 
the Archbishop of Canterbury is enabled, in certain oases, 
to grant a dispensation therefrom on recommendation of 
the bishoj) of the diocese (c) . 2ndly. [By consecration ; 
for, as was mentioned before, when a clerk is promoted 
to a bishopric, all his other preferments are void the 
instant that ho is consecrated (/). But a method was 
formerly in use, by the favour of the crown, of holding 
such livings in commendam. Commenda, or ccclesia comnicn- 
data, was a living commended by the crown to the care of a 
clerk, to hold till a proper pastor should be provided for 
it. And this might bo temporary — for one, two, or three 
years, — or it might be perpetual: being a kind of dis- 
pensation to avoid the vacancy of the living, and called a 
commenda retincre : and it used to be granted to bishops in 
the poorer sees, to aid the deficiency of their episcopal 
revenue. There was also a commenda rccipcre, which was, 
to take a benefice dc novo, in the bishop’s own gift, or the 
gift of some other patron consenting to the same ; and 
ihia was the same to him as institution and induction are 
to another clerk (i/).] But now, by G & 7 Will. IV. c. 77, 
8. 18, no ecclesiastical dignity, office or benefice shall be 
hold in commendam by any bishop, unless he held the same 
when that Act passed; and every commendam thereafter 

(f) 1 & 2 Viet. c. 106, s. 2. c. 39 ; 13 & 14 Viet. c. 98, s. IX ; 

{d) Sect. 11 ; 13 & 14 Viet. c. 98, dftins of cathedrals, 13 & 14 Viet, 
g, 7, c. 04, s. 10 ; and heads of colleges^ 

(6>) 1 & 2 Viet. c. 106, ss. 6, 6. 13 & 14 Viet. e. 98, ss. 5, 6. 

See also provisions against various (/) Vide sup. p. 694. 

cases of plurality, as regards per- (y) Colt v. Bishop of Lichfield 

sons holding cathedral preferments^ 1 and Coventry, Hob. 144, 

& 2 Viet, c, 106, s. 11 ; 4 & 5 Viet. 
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granted, whetlier to retain or to receive, and whether tem- 
porary or perpetual, shall be absolutely void to all pur- 
poses (/i). 3rdly. \^y de 2 )nmtion ; which is either upon 
sentence declaratory in the ecclesiastical or other proper 
court {i), or else on such nonfeasance or neglect, mal- 
feasance or crime, as some penal statutes declare shall 
avoid the benefice ; in which cases, the benefice is ipso 
facto void without any formal sentence of deprivation (Z:). 
Sentence of deprivation may be given for any fit and 
sufficient cause (/), among which the following may be in- 
stanced : — conviction of treason, or other heinous crime (w) ; 
or of heresy (w), infidelity (o), gross immorality, and the 
like ; a third conviction of having engaged in trade (2>) ; 
simony (</) or plurality (/■) ; maintaining any doctrine in 
derogation of the king’s supremacy, or of the Thirty-nine 
Articles, or of the Book of Common Prayer («)] ; neglecting 
to read in church the Thirty-nine Articles, and to make the 
proper “declaration of assent” at the time appointed by 
the ordinary it ) ; using any other form of prayer than 
the Liturgy of the Church of England {u ) ; and continued 
neglect, after order from the bishop followed by sequestra- 
tion, to reside on the benefice («) . 4thly. By resignation ; 
but this is of no avail, till accepted by the ordinary, 
into whose hands the resignation of the benefice must be 
made(y). And in connection with this last mode of 


(Jt) See also as to the Bishop of 
Sodor and Man, 1 & 2 Viet. c. 30. 

(i) See the Church Discipline 
Act (3 & 4 Viet. c. 86) ; and Rc 
Dean of York, 2 Q. B. 1 ; Ex parte 
Denison, 4 Ell. k Bl. 292. 

{k) 1 Bl. Com, p. 393. 

(/) See Green’s case, 6 Rep. 29, 
30. 

(«?) Bishop of Chichester v . W ebb, 
Dyer, 108 ; Jenk. 210. 

(w) See Ex parte Denison, ubi 
sup. 

{o) Fitz. Abr. tit. Trial, 54. 


{p) 1 &: 2 Viet. c. 106, s. 31. 

{q) Stat. 31 Eliz. c. 6 ; 13 Ann. 
c. 11. 

(r) Vide sup. p. 694. 

{s) 1 Eliz. cc. 1, 2; 13Eliz. c. 12, 
(/) 28 k 29 Viet. c. 122 ; vide 
sup. p. 688, 

(?f) 1 Eliz, c. 2. 

ir) 1 k 2 Viet. c. 1 06, s. 58. As 
to the order of the bishop to reside, 
and the sequestration thereon, vide 
sup. p, 693. 

(p) Fane’s case, Oro. Jac. 198. 
By 34 & 35 Viet. c. 44 (called the 



CHAP. 1. — OF THK ECCLESIASTICAL Ai:THORlTIES. 697 


vacating a preferment, notice may here be taken of the 
Clerical Disabilities Act, 1870 (33 & 34 Yict. o. 91), which 
was passed with the object of relieving persons who have 
been admitted to the office of priest or deacon in the 
Church of England, from certain disadvantages to which 
(until protected by that statute) they were exposed by 
acting as though they had never been admitted to that 
sacred office. 

In order to etfect this object, the Act just referred to 
provides that any person so admitted may, after having 
resigned any and every preferment by him held, execute 
and cause to be inrolled in Chancery a deed of relinquish-^ 
ment in a prescribed form and deliver an office copy of 
the same to the bishop of his diocese, to be recorded in 
the diocesan registry ; and at the expiration of six months 
from the time of such delivery he shall bo incapable of 
acting in any way as a minister of the Church of England, 
and cease to enjoy any right or privilege attaching to 
such office ; and shall on the other hand be freed from all 
disabilities, disqualifications, restraints and prohibitions to 
which he would, under certain statutes, have been subject 
as a person who had been admitted to such office (s), and 
freed from all penalties and proceedings to which he might 
under any law have been amenable, in consequence of any 
act or thing by him done under such admission (a ) , 


VI. The lowest degree in the church is that of a curate : 
who is a clerk in holy orders employed (as the general 
rule) by the rector, vicar, or other incumbent of a living 


Incumbents’ ResignationAct ,1871), 
provision is also made to enable 
clergymen permanently incapaci- 
tated by illness to resign their bene- 
fices, on the terms of receiving a 
pension to the amount of not more 
than one -third of the annual value ; 
such pension to be charged on the 
revenues of the benefice, and to be 


recoverable as a debt from the in- 
cumbent thereof for the time being. 

(z) These are 41 Geo. 3, c, 63 ; 
5 & 6 Will. 4, c. 76, s. 28 ; 3 & 4 
Viet. c. 86. 

(a) 33 & 34 Viet. c. 91, s. 4* 
As to the construction of this Act 
see Ex parte a Clergyman, Law 
Rep., 16 Eq. Ca. 164. 
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either to serve in his ahsenoe, or as his assistant, as the 
case may he (6). Every stipendiary curate, before he 
enters on his duties, must, however, be licensed by the 
archbishop or bishop of the diocese (c) ; and before such 
licence is granted, he must make such declaration as is 
prescribed by the 28 & 29 Viet. c. 122, as to the bond 
fide character of the engagement, which declaration must 
be signed both by himself and the incumbent [d ) . He 
must also on entering on his curacy (unless having been 
ordained on the same day he has already done so) make 
and subscribe the “ declaration of assent ” in that Act 
prescribed (e) ; and on the first Lord’s day on which he 
ofiiciates, he must publicly and openly repeat such decla- 
ration in the presence of the congregation, and during 
the time of divine service (/). For the proper susten- 
tation and payment of licensed curates, the law has made 
a variety of provisions. Thus, by 28 Hen. YIII. c. 11, a 
curate who shall serve a church during its vacancy, shall 
be paid such stipend as the ordinary thinks reasonable 
out of the profits accruing during the vacancy ; or, if that 
be not sufiicient, it shall bo made up by the successor, 
within fourteen days after he takes possession (g ) . And 
again, by 1 & 2 Viet. c. lOG, numerous provisions are made 
as to the appointment and payment of curates, among 
which are the following : — that, in certain cases of non- 
residence by the incumbent, the bishop may , in his default, 
appoint a proper resident curate with a stipend {h ) ; that 
where the bishop sees reason to believe that the duties of 
any benefice are inadequately performed, or where it is of 

(b) Bum’s Ecc. Law, by Tyrw, 207, 336. Such licence, on due 
vol. ii. p. 64 {a). As to the com- cause, is liable to be revoked. See 
mon law right of the rector to The Queen v. Archbishop of Can- 
appoint liis curate, see Arnold terbury, 1 E. & E, 645. 

Bishop of Bath, 6 Bing, 316. As {d) 28 k 29 Viet. c. 122, s. 6. 

to lecUirers ddnA preachers y see 7 & 8 (e) Vide sup. p. 663. 

Viet. c. 59, As to a perpetual (/) 28 & 29 Viet. c. 122, s. 8. 
curate, vide sup. p. 685. (y) 1 Bl. Com. 10. 

((?) Bum’s Ecc. Law, by Tyrw. (A) 1 & 2 Viet. c. 106, ss. 76, 85. 

vol. i. p. 61 ; Watson, C. L. 147, 
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a certain value or extent, he may (though in the first case 
only after referring the matter to certain commissioners 
appointed by him for that purpose) require the incumbent, 
whether actually resident or not, to nominate a proper 
curate with sufficient stipend, and on his default may him- 
self make such appointment (t) ; — that the stipend of every 
curate appointed by the bishop shall be ad j usted in propor- 
tion to the value and population of the benefice; that the 
stipend of a curate shall not in any case fall short of 80/. 
per annum, or of the whole annual value of the benefice, if 
it be under that amount (/.•) ; and that in all cases of dis- 
pute between the incumbent and the curate as to his 
stipend, the bishop may summarily decide between them 
without appeal, and may enforce his sentence by monition 
and sequestration (/). 

Thus much of the various orders and degrees of the 
clergy. There are, moreover, certain inferior officers con- 
nected with the church, of whom tlie secular law takes 
notice ; and, principally, with the object of assisting the 
ecclesiastical jurisdiction where it is deficient in powers. 
On these officers we shall now make a few cursory remarks. 


VII. ChurchicanlenH (w) are the guardians or keepers 
of the fabric and furniture of the church, and are the re- 
presentatives of the general body of the parishioners; but 
though in some soi’t ecclesiastical officers, they are always 
lay persons («). They are sometimes appointed by the 
minister, sometimes by the parish in vestry assembled (o), 
and sometimes by both minister and parishioners together, 
as the custom of the place dii'ects (/?). But where there is 


(i) Sects. 77, 78. 

(>t) Sect. 85. 

{() Sect. 83. See Daniels. Mor- 
ton, 16 Q. B. 198. 

{m) As to the legal position of 
churchwardens^ see Bac. Abr. and 
Bum’s Ecc. Law, in tit, “Church- 
wardens,” and the following cases : 
Ex parte Winfield, 3 Ad. & El, 


614 ; B. 1’. Marsh, 5 Ad. & EL 
468 ; Bray v, Somer, 2 B. & Smith, 
374. 

(//) Per Hale, Hard. 379 ; 1 RoL 
Ab. 653 ; 2 RoL Rep. 107. 

(o) As to vestries, vide sup. voL 
I. p. 120. 

(jy) As to the manner of the 
election, see Cami>bell v, Maund, 
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no custom, it is said the election must he according to the 
directions of the canons (q ) : and these require that they 
shall he chosen hy the joint consent of the minister and 
paiishioners, if it may he ; hut if they cannot agree, then the 
minister is to choose one, and the parishioners another (p). 
They are to ho chosen yearly in Easter week, and are 
generally two in number ; are obliged, when chosen, to 
servo (.s‘) ; and are sworn to execute their office faithfully (t ) . 
[They are taken, in favour of the church, to he for some 
purposes a kind of corporation at common law ; that is, 
they are enabled, hy the name of “ churchwardens ” to have 
a property in goods and chattels, and to bring actions for 
them, for the use and profit of the parish («) : and one of 
their chief duties is the care and management of the goods 
belonging to the furniture of the church, such as the organ, 
hells, bible and parish books {x). But as to the fabric of 
the church and the churchyard they have no sort of interest 


6 Ad. & El. 805 ; K. r. Rector of 
Lambeth, 8 Ad. & El. 356 ; Brcm- 
ner r. Hull, Law Rop., 1 C. P. 
748, The manner of electing them , 
for churches built under the Church 
Building Acts, is fixed by 58 Geo. 3, 
c. 45, s. 73 ; 1 & 2 Will. 4, c, 38, 
ss. 10, 25, and 8 & 9 Viet. c. 70, 
S8. 7, 8, With respect to church- 
wardens under the New Parishes 
Acts, see 6 & 7 Viet. c. 37, s. 17 ; 
19 & 20 Viet. c. 104, 8. 28. 

(^) Catten r, Barwick, Str. 145. 
See Bac. Abr. Churchwardens, A. 
and the authorities there cited in 
the margin. 

(r) Canon 89. See The Queen 
Allen, Law Rep., 8 Q. B. 69. 

(a) Several classes of persons, 
however, are either ineligible, or 
are exempted from the office, viz., 
peers of the realm ; members of par- 
liament ; clergymen of the Church 
of England ; Roman Catholic 


clergy ; dissenting ministers ; bar- 
risters ; solicitors ; clerks in court ; 
physicians, surgeons and apothe- 
caries (if duly registered), aldermen 
and dissenting teachers ; and all 
persons living out of the parish, 
unless they occupy a house of trade 
therein. (See Steer’s Parish Law, 
p. 84.) 

(^) Canon 88. As to granting a 
mandamus to swear in a church- 
warden duly appointed, see Ex 
parte Wingfield, 3 Ad. & El, 614, 
015. 

(u) See 9 Geo. 1, c. 7, s. 4 ; and 
as to their duties in regard to 
parish lands, see 59 Geo. 3, c. 12, 
ss. 8, 17; 5 6 Will. 4, c. 69, 

s. 4 ; Smith v. Adkins, 8 Mee. & 
W, 362. 

(a) Bac. Abr. Churchwardens, 
B. ; Wats. C. L. 390 ; Addison v. 
Round, 4 Ad. & EL 799 ; Jackson 

Adams, 2 Bing. N. C. 402. 
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[in the property thereof (y) ; and if any damage he done 
thereto, the rector only, or vicar, shall have the action (s).] 
It is also part of their office, unless other persons are ap- 
pointed by the ordinary for that purpose, to have the care 
of the benefice during its vacancy ; or while it is under 
sequestration for the debts of the incumbent (at) . They 
are moreover required to see to the reparation of the 
church, and the making of the church rates, by which the 
expenses of it are to be defrayed. These rates are charged 
on all lands and houses in the parish; are assessed on 
the occupiers ; and are made by the parishioners at large, 
— that is, by the majority of the parishioners present at 
a vestry to be summoned for that purpose by the church- 
wardens it)) . But they are not now (as was once the case) 
as the general rule compulsory on the persons rated, and 
the only consequence of refusing to pay them is a dis- 
qualification from interfering with the moneys arising from 
the rate. This important change in the law was effected 
in the year 18G8, by the 31 & 32 Viet. c. 109 — which re- 
cites as the reason for the abolition of their compulsory 
levy, that “ church rates have for some years ceased to be 
made or collected in many parishes by reason of the oppo- 
sition thereto, and in many other parishes where church 
rates have been made, the levying thereof has given rise to 
litigation and ill-feeling” (c). To return to the duties of 
churchwardens, — they are also to make such order relative 

(y) As to the consecration and Q. B. 328 ; 4 House of Lords’ 
enlargement of churchyards, see Cases, C79). 

30 & 31 Viet. c. 133 ; and 31 & 32 (f?) The Act, however, excepts 

Viet, c, 47. And see the Burial from its operation rates which, 

Laws Amendment Act, 1880 (43 & under the name of church rates, 
44 Viet. c. 41). are made by the authority of an Act 

( 2 :) 1 Bl. Com. 396. Church- of parliament, and are applicable 
wardens cannot set up monuments ; in part to other than ecclesiastical 
Beckwith v. Harding, 1 B. & Aid. purposes ; and, also, some other 
608. special cases ; and these accord- 

^a) Steer, P. L. 91. ingly are governed by the previous 

(i) See the Braintree case (Bur- law on this subject. (See 31 & 32 
der V, Veley, 12 Ad. & Ell. 247 ; Viet. c. 109, s. 2.) 

Gosling r, Veley, 7 Q. B, 409 ; 12 
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to seats in tke olmrch and cliancel, not appropriated to 
particular persons, as the ordinary — ^who has in general 
the sole power in this matter (^?) — shall direct; and, in 
practice, the arrangements with regard to the sittings are 
usually made by the churchwardens, even without any 
special direction from the ordinary (r*) . It is incident also 
to their oflfice to enforce proper and orderly behaviour 
during the performance of divine service (/) ; and, to this 
end, it has been held that churchwardens may justify the 
pulling off a man’s hat irreverently worn there, or the 
removal of the offender from the church {g) . And besides 
these, there are a multitude of other parochial powers com- 
mitted to their charge which cannot be here particularized 
without descending to inconvenient minuteness (/<). For- 
merly, indeed, they were joined with the overseers in the 
care and maintenance of the poor; but this duty is now in 
general taken from them by the effect of 4 & 5 Will. IV. 
c. 70, (the Act passed in the year 1834 for the amendment 
of the poor law,) and of the regulations subsequently intro- 
duced, under its authority and of that of later poor law 
Acts, by the Local Grovemment Board {i). 

Such, then, in general, are the duties of churchwar- 
dens (/i) ; to which we shall only add, that, in ease of their 


(d) 3 Inst. 202 ; Clifford Wicks, 
1 B. & Aid. 506 ; contra as to the 
cliancel, Wats. C. L. 288. 

{e) Rogers’s Ecol. L, 179. As 
to the authority of the church- 
wardens, see also Ritchings r. 
Cordinglcy, Law Rep., 3 Adni. & 
Ecc. 113, 

(/) See Burton r. Henson, 10 
Moe. & W. 105; Worths. Torring- 
ton, 13 Mee. & W. 781. 

(^) Hawk. P. 0. b. 1, c. 63, 
s. 29 ; Hawe i\ Planner, 1 Saund. 
10; S. C., 1 Sid. 301. 

(A) Among these may be noticed 
the duty formerly imposed upon 
them by a provision of 1 Eliz, c. 2, 


of levying a forfeiture of one shil- 
ling on all such as did not. resort 
to their parish church on Sundays 
and holidays. But this, with other 
provisions against non-conformity, 
was repealed by 9 & 10 Viet. c. 59. 

(/) As to this Board, vide post, 
bk. rv. pt. III. ch. II. 

(^*) In any parish the population 
of which shall exceed 2, 000 persons, 
and which is brought under the 
provisions of 13 & 14 Viet. c. 67, 
a vestrt/ clerk may be appointed, 
who is to assist and advise the 
churchwardens and overseers in 
the duties of their office. 
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wasting the goods of the church, or being guilty of other 
misbehaviour, they are liable to removal (I ) ; and that, at 
the end of their year, they are bound to render an account 
of all their receipts and disbursements (m) . 

VIII. Parish chrhs and sextons are also persons con- 
nected with the church, and by the common law have 
freeholds in their offices {n) ; though the former may, by 
7 & 8 Viet. c. 59, s. 5, be suspended or removed by the 
archdeacon or other ordinary for misconduct or neglect. 
The duties of the parish clerk are too familiarly known 
to require description. In some few instances, he is in holy 
orders (o) ; but his general qualification is only that he 
should be at least twenty years of ago ; and that he shall 
be known to the rector, vicar, or other minister, to be of 
honest conversation, and to be sufficient for his office {p). 
He is generally appointed by the incumbent (q) ; but by 
custom may be chosen by the inhabitants of the parish (r) : 
his appointment may be either in writing or by word of 

(/) Steer, P, L. 95. [p) Canon 91. 

(«i) Ib. 92 ; and see Leman v, (<y) Ibid. As to the ajjpointment 
Groulty, 3 T.R. 3 ; Astle i\ Thomas, of a parish clerk in parishes united 
2 B. &: C. 271. It is said that in by special Act of parliament, sec 
London, the case of churchwardens Hartley v. Cook, 9 Bing*. 728. In 
is in some respects peculiar; that churches built under the Church 

they are generally chosen there by Building Acts, ho is annually 

the parishioners indej^endently of appointed by the minister. (See 

the pai’son ; arc a corporation for 58 Geo. 3, c. 45 ; 59 Geo. 3, c. 134 ; 

all purposes ; have the disposal of Pinder r, Barr, 4 Ell. & Bl. 105 ; 

the seats in the church, indepen- Jackson v, Courtenay, 8 Ell. & Bl. 
dently of the bishop ; and, in most 8.) In a parish constituted under 
of the churches, repair not only the New Parishes Acts, both ho 
the church, but the chancel. (Pul- and the sexton arc appointed by 
ling’s Laws of London, p. 263.) the incumbent, and are removable 
The legality of such a custom as by him, with the consent of the 
above mentioned with regard to bishop of the diocese, for any mis- 
seats, has however been questioned. conduct. (19 & 20 Viet. c. 104, 
(See Rogers’s Eccl, L. p. 185.) s. 9.) 

{n) See Steer, P. L. 96. (r) 13 Rep. 70; Jermyn’s case, 

(o) As to parish clerks in orders^ Cro. Jac. 670; Peake v. Bourne, 
see 7 & 8 Viet. c. 59, ss. 2, 3, 4. Str. 942. 
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mouth only (s) ; and his remuneration usually depends 
upon the custom of the particular parish (^). As to the 
sexton (u), he is, in the ordinary course, chosen by the 
incumbent ; though sometimes by the parishioners, where 
a usage to that elfeot prevails {x ) . Ilis salary depends' on 
custom, and is paid by the churchwardens out of any 
funds in their hands for that purpose ; his duty is to 
cleanse the churcli, to open the pews, to dig the graves for 
the dead, to provide candles and other necessaries, and to 
prevent disturbance in the church (y) . 


(a) R. luhabitants of Bobbing, 
5 A.* & 682. 

(/) Steer, P. L. 97. As to the 
fees and emoluments of the clerk 
and the sexton, in a parish con- 
stituted under the Church Building 
Acts, see 59 Geo, 3, c. 131, ss. 6, 
10 . 

(?/) Apxiarently from sacristan, 
the keeper of things belonging to 
divine worshij). 

{x) Rogers’s Eccl. L. p. 884. And 
see R. V, Inhabitants of Bobbing, 


5 A. & E. 682 ; Causficld v, Blen- 
kinsop, 4 Exch. 234. 

(7/) R. V, Inhabitants of Liver- 
I)ool, 3 T. R. 119 ; and see Shaw’s 
P. L. 71 . Besides the parish clerk 
and sexton, there is sometimes at- 
tached to the church a beadle, (from 
the Saxon heodan, to bid,) whoso 
business is to attend the vestry, to 
give notice of its mec'tings to the 
parishioners, and to execute its 
orders, &c. (See Shaw’s P. L. c. 19.) 
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CHAPTER II. 

OF THE DOCTRINES AND WORSHIP OF THE CHURCH, AND 
HEREIN OF THE L\WS AS TO HERESY AND NONCON- 
FORMITY. 


Though tliis nation has constantly adhered to the principle 
of an established Church, — that is, a church endowed, and 
(as occasion has required) protected, by the provision of 
the temporal law — yet no claim was at first made by such 
law to interfere with the regulation of its faith, ceremonies, 
or discipline. Those matters fell under the exclusive pro- 
vince of tho ecclesiastical authorities ; who (so long as the 
spiritual supremacy of the Roman pontiff was acknow- 
ledged within these realms) exercised it in accordance with 
the law of the popes and councils, modified from time to 
time by our own logatine and provincial constitutions. 
But at the era of the Reformation it was found necessary 
to resort to the legislature, for an authoritative exposition 
of the true Protestant faith; for the establishment of 
appropriate forms of worship ; and for a declaration of the 
crown’s supremacy, in lieu of that of the pope, in matters 
ecclesiastical : and from this time, the power of tho eccle- 
siastical authorities has been exercised in subordination to 
these paramount institutions of the civil government {a ) . 

Accordingly, the Articles of Faibh^ originally forty-two 
in number, but afterwards reduced to thirty-nine, (and 
commonly called the Thirty-nine Articles^) were framed by 
Archbishop Oranmer, with the assistance of other persons 

(«) Vide sup. vol. I. p. 51. 

VOL. 11. Z Z 
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of distinguished learning and piety, in the reign of Edward 
the sixth ; and were reduced to their present form in the 
convocation of the archbishops and bishops of both pro- 
vinces, held at London in the reign of Queen Elizabeth, 
A.D. 1562 (b). By these Articles (among other matters) 
the canonical authority of the different books of the bible 
was settled — a new version of the Holy Scriptures being 
afterwards made in the reign of James the first, which 
is still in use under the denomination of King James’s 

Bible. 

The Form of Prayer and Clmrch Service, commonly 
called the Liturgy, was also first framed in the reign of 
Edward the sixth, and by the same prelates (c) , Prior to 
the lleformation various liturgies had been in use in diffe- 
rent parts of the realm {d). But a new ritual (chiefly 
founded, however, on the antient services), with rubrics 
prescribing the order and form to bo pursued, was then 
compiled, under the direction of that prince, for the uni- 
form observance of the whole reformed Church of Eng- 
land (e) . This ritual (which is, for the most part, the same 


(/>) The first draft of the Articles 
was made by Cranmer, assisted by 
Bishop Ridley, in 1551 ; and after 
being corrected by the other bishops, 
Latimer, Hooper, Poynet, Cover- 
dale, &c., they were published in 
1553, In 15G2, 1571, and 1G62, 
they were successively revised and 
confirmed. (Adams, Relig. World 
Displayed, vol. i. p. 399.) As to 
the Articles forming part of the 
law ecclesiastical, to which every 
beneficed clergyman is bound to con- 
form on pain of deprivation, see the 
case of Noble v. Voysey, Law Rep., 
3 P. C. Cas. 357 ; also, Sheppard v. 
Bennett, ib. 4 P. C. Cas. 371, 

{c) Adams, Relig. World Dis- 
played, vol. i. p, 402. 

{d) The statute 2 & 3 Edw. 6, 
c. 1, recites, that “ of long time 


‘ ^ there hath been had in this realm 
^ ‘ of England divers forms of con - 
‘ ‘ mon prayer commonly called the 
service of the Church, that is to 
say, the use of Sarum, of York, 
^ ‘ of Bangor, and of Lincoln ; and 
besides the same, now of late 
“ much more divers and sundry 
‘ ‘ forms and fashions have been in 
“ use in the cathedral and parish 
“ churches of England, Wales, 
&c.*’ Almost the whole of our 
Xiiturgy was taken from the forms 
here described ; particularly from 
that of Sarum ; and most of it can 
be traced to periods before the 
Conquest. See Palmer’s Origines 
Liturgica?. 

(e) As to the authority of the 
ritual and rubrics as part of the 
law ecclesiastical, see Elphinstono 
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with our present Book of Common Prayer) was established 
by statute 2 & 3 Edw. VI. c. 1, and being afterwards 
revised, was confirmed by 5 & 6 Edw. VI. c. 1, and 1 Eliz. 
c. 2 ; and, after two other successive revisions in the reigns 
of Kings J ames the first and Charles the second, was con- 
firmed in its present form by 14 Car. II. e. 4, usually 
described as ihe Act of Uniformity (/) . 

• As to the Croicn^s mprcmavu in matters ecclesiastical, it 
was definitively established by 1 Eliz. c. 1, usually called 
the Act of Supremacy : a statute which, in the first place, 
provides that no foreign prince or potentate, spiritual or 
temporal, shall exercise any manner of jurisdiction or 
privilege, spiritual or ecclesiastical, within this realm or the 
dominions thereof ; and next, that such jurisdictions and 
privileges as had before been exercised by any spiritual or 
ecclesiastical power for visitation and coiTection of the 
Church, shall for ever be imitcd and annexed to the 
imperial crown of this realm [rj). 

The new regulations thus introduced by parliament,—* 

r. Purclias, Law Hep., 3 Adm. & to report to her on tliat aubjoct. 
Eccl. 6G ; Martin v, Mackonoebie, And by tho 35 & 30 Viet. c. 35 
ib. 4 Adm. &: Eccl. 279 ; 3 P. C. (tho Act of l^niformity Amend- 
Cas. 52, 409 ; llobbert PurcluiiS, ment Act, 1372), in accordance 
ib, 005. As to tho new court estu- with tho report of the convocations 
blished in 1371, for tho better ad- of Canterbury and York (and in 
ministration of the laws respecting* conformity with the suggestions of 
the regulation of public worship, cominissioncrH appointed by her 
vide sup. p. 675. Majesty in 1869), certain modifi- 

(/) Wats. C. L. p. 321. Some cations were made in the order of 
alterations, however, have since prayer for use on any day excci)t 
been made. For tho Church ser- Sunday, Christmas-day, Ash Wed- 
vices for some particular days, nesday. Good Friday, and Ascon- 
yiz,y 30th January, 29th May, 5th sion-day. 

November, and 23rd October, wore (y) The supremacy of the Crown 
abolished by 22 Viet, c, 2. More- had been before declared by 26 

over, by 34 & 35 Viet. c. 37, the Hen. 8, c. 1, and indeed, prior to 

table of lessons contained, in the tho Reformation, by the Statute of 

calendar was revised and re-ar- Praemunire, 16 Ric. 2, c. 5. As to 

ranged in accordance with recom- the supremacy, see also 5 Eliz. c. 1 ; 

mendations of commissioners who Introd. to 4 Rep. ; and 4 Inst. 42, 
had been appointed by her Majesty 331, 341. 
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taken in connection with other legislative enactments of 
the same era, hut of subordinate importance, and in con- 
nection also with the national canon law, (which still gives 
the rule where these are silent,) — have constituted, from 
the period of which we speak, and still constitute, the 
standard of faith, worship, and discipline in the Church of 
England. And we have seen that for a heneflced clergy- 
man advisedly to maintain any doctrine in derogation of 
the king’s supremacy, the Thirty-nine Articles, or the 
Liturgy hy law established, — or to neglect to declare his 
assent publicly in his church to such Articles and Liturgy at 
the time appointed for that purpose, or to use any other 
form of prayer than is contained in such Liturgy, — is ground 
for deprivation (//). It remains, however, to consider on 
what persons, and in what cases, this standard is to he 
deemed imperative — whether it is bindmg merely on those 
who claim the benefits of the chm’ch establishment, or 
generally on all the subjects of the realm, whatever may 
be in fact the state of their religious opinions. And here 
we shall find that the law has passed through changes of 
a very remarkable description. Though the statute of 
Elizabeth just cited effected an emancipation from the 
Papal yoke, and may therefore be justly considered as 
having laid the foundation of spiritual freedom, it was not 
till long afterwards that the nation learned the lesson of 
religious toleration : and our temporal law in the mean 
time proceeded not only to imitate the persecutions of the 
Popish time, but in some respects to surpass them : for 
while it continued to punish as it had long done, (in aid of 
the ecclesiastical authorities,) the offence of heresy (?), it 
began now to exercise new rigours of its own with respect 
to that of nonconformity^ or dissent from the worship and 

(/i) Vide sup. p. 695. tence of the ecclesiastical judge, in 

(i) With regard to heresy it obedience to the writ de haretico 
may be sufficient here to remark comhurendo. This writ, however, 
that it first became a temporal was abolished by 29 Car. 2, c. 9, 
offence under 2 Hen. 6, st. 1, c. 7, and heresy again remitted to eccle- 
though the sheriff was, before that siastical correction ovlj pro salute 
Act, bound to carry out the sen- animce. 



CHAP. II.— OF ITS DOCTRINES AND WORSHIP. 709 

ceremonies of the reformed Established Church. And 
this, so early as the 5 & 6 Edw. VI. c. 1, was made highly 
penal ; it being thereby enacted that even to be present at 
any other form of worship should render the offender liable 
to imprisonment ; and by the same statute, and by 1 EIdj. 
c. 2, s, 14, a fine of twelve pence, to he levied by the 
churchwardens for the use of the poor was imposed on 
such as failed to resort to their parish church on all 
Sundays and holidays. And these enactments, though for 
a long course of time fallen into neglect, yet remained in 
our statute hook, till, in common with many other penal 
and disabling laws in regard to religious opinions, they 
were swept away by the statute 9 & 10 Viet. c. 59, to 
which we shall make farther allusion before we close this 
chapter. 

In the reign, however, of Queen Elizabeth, a schism 
began to develop itself in the newly-established Protestant 
Church. Certain sectaries, who received the appellation of 
Puritans, deserting the use of the Liturgy, betook them- 
selves (in defiance of the above enactments) to forms of 
worship of their own institution [j) ; and ultimately, in- 
creasing in number, branched out into various divisions of 
religious opinion, and various modes of religious ceremonial 
and Church government. From this stock descended all 
those Protestant seoeders from the Established Church, 
described at a latter period as Nonconformists ; and in 
modem times, as Dissenters {h). 

(y) Hallam, Const. Hist. vol. i. From a Report “on Church 
pp. 24G, 251, 280. Rate,” by a committee appointed 

(A) The most numerous bodies by the House of Lords in 1859, it 
of Dissenters in this coimtry are — appears that the population of 
1. The Wesleyan Methodists; 2. England and Wales at that date 
The Independents^ or Congregation^ might be distributed in the folio w- 
alists] and 3. The Baptists; but ing proportions: — Churchmen, 67 
the first and last of these are sub- percent, : Wesleyans, 13 per cent.: 
divided into various other denomi- Independents, &c., 7|^ per cent.: 
nations. As to the connection Baptists, 2 J per cent. : other sects, 
between the Baptists and the Jews, &c,,6| percent. : and Roman 
Presbyterians^ see Att,-&en. v. Catholics, 3 J per cent. 

Bunco, Law Rep., 6 Eq. Ca. 563. 
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The jealousies to which these growing innovations gave 
rise, and the alarm from time to time not unreasonably 
excited by the enterprising spirit of Popery, gave birth to 
a variety of enactments, having for their object the repres- 
sion of Non-conformity and the discouragement of Papists. 
Thus, by the Act of Uniformity (14 Car. II. c. 4), it was’ 
enacted, that the Book of Common Prayer should be used 
in every place of public worship ; and that every teacher 
of youth should make a written declaration that he would 
conform to the Liturgy, and obtain from the ordinary a 
licence to teach. And another measure of the same reign 
was an Act against Conventicles, 22 Car. II. c. 1, by 
which all meetings consisting of five persons or more, 
(exclusive of the family,) assembled for the exercise of 
religion in any manner other than according to the Liturgy 
and practice of the Church of England, were prohibited, 
and made subject to pecuniary forfeitures. 

Tlio Revolution of 1688, however, was the commence- 
ment of an era of more liberal legislation in matters of 
religion, as well as politics ; and by the Toleration Act, 

1 W. & M. c. 18, persons dissenting from the Church of 
England (except Papists and persons denying the Trinity) 
were allowed freely to assemble for religious ■worship 
according to their own forms, and in places of mooting 
duly certified (/), — on condition, however, of their taking 
the oaths of allegiance and supremacy, and making a 
declaration against transubstantiation, and (in the case of 
dissenting ministens), subscribing also to certain of the 
Thirty-nine Articles. 

In the same spirit of toleration it was afterwards pro- 
vided by 19 Geo. III. c. 44, that dissenting preachers or 
teachers might be entitled to the benefits of the Toleration 
Act (without signing any of the Articles), on subscribing 
a declaration professing themselves to be Christians and 

(?) The Toleration Act has been worship, by 18 & 19 "Viet. c. 81. 
amended in regard to the mode of See also 19 & 20 Viet. c. 119, ss. 
registration of dissenting places of 17, 27. 
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Protestants, and a belief that the Scriptures contain the 
revealed will of God, and are the rule of doctrine and 
practice ; and the same statute relieved dissenters in 
general, on those conditions, from the prohibitory require- 
ments of the Act of Uniformity in reference to the 
teaching of youth {m ) . Then followed the 52 Geo. III. 
c. 155, by which dissenters were relieved from the neces- 
sity of taking any oaths or subscribing any declaration, 
unless required so to do by some justice of the peace («). 
And in the next year was passed the statute 53 Geo. III. 
c. 160, by which that clause of the Toleration Act, which 
excepted persons denying the Trinity from the benefit of its 
enactments, was repealed (o). 

And we may add in conclusion, that in order to render 
the benefits of the Universities of Oxford, Cambridge, and 
Durham, freely accessible to the nation, it has now been 
thought proper to remove the restrictions, tests, and 
disabilities which still operated so as to debar some of her 
Majesty’s subjects from their full enjoyment. This has 
been accomplished by the University Tests Act, 1871 
(34 & 35 Viet. c. 26), which enables any person to take 
any degree (other than a divinity degree), in any of the 
above universities, and to hold any ofiiee therein, or in any 
college thereof, without either subscribing any article or 
formulary of faith, or making any declaration or taking 
any oath respecting his religious belief or profession, or 
confor min g to any religious observance, or attending or 
abstaining from any form of public worship, or belonging 
to any specified church, sect, or denomination (^?). 

We have hitherto chiefly confined our view to the pro- 

[m) See also 9 & 10 Viet. c. 59. c. 160, are extended to endowmeuts 

(?i) By this statute the previous for Dissenters made prior to those 
Conventicle Act, 22 Car. 2, c. 1 Acts, and which at the time when 
(as to which, vide sup. p. 710), is so made were unlawful, 
repealed. {p) As to the construction of 

(o) By 7 & 8 Viet, c, 46, the this statute, see The Queen t;. Hert- 
benefits of 1 W. & M. c. 18 ; ford College, Law Rep., 3 Q. B, D. 
19 Geo. 3, c. 44 ; and 53 Geo. 3, G93. 
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gjrees of toleration in regard to Protestant dissenters. As 
wep^ tJie subjects of this realm who profess the Eoman 
Cmuolio religion, most of the severer penalties and dis- 
uities to which these were at one time subject were re- 
moved by the statutes 18 Geo. III. c. 60, 31 Geo. III. o. 32, 
and 43 Geo. III. o. 30, on condition of their tahing such 
oaths and declarations as in those Acts provided (?), and, 
in particular, assemblies for Roman Catholic worship 
were legalized on condition of their being held in places 
duly oertiBed (r) : and at length by 10 Geo. IV. c. 7, 
commonly called the Catholic Emancipation Act (s), the 
subjects of this realm who profess the Roman Catholic 
religion were enabled to exercise any francliise or civil 
right whatever, except in certain cases where their doing 
BO would presumably be prejudicial to Protestantism, as in 
the case of presenting to a benefice (^). Such subjects may 
now also, since the above statute, hold any office whatever, 
with the exception of the following : "vuz., the office of 
guardian or regent of the united kingdom ; of lord chan- 
cellor, or keeper of the great seal ; of lord lieutenant, or 
other chief governor of Ireland (i /) ; of lord high commis- 
sioner to the general assembly of the Church of Scotland ; 
or any office in the Church of England, or in the Church 
of Scotland, or in the ecclesiastical courts, or in the uni- 
versities, colleges, or public schools of this kingdom (a*). 

But inasmuch as even after the Catholic Emancipation 
Act, doubts were entertained as to the right of Roman 
Catholic subjects in England to acquire and hold, in real 
estate, the property necessary for religious worship, and 
for educational or charitable purposes, — it was afterwards, 
by another Act of the 2 & 3 Will. IV. c. 115, provided that 


(q) See 4 Bl. Com. p. 65. (^) See 10 Geo. 4, c. 7, s. 16. 

(r) See 18 & 19 Viet. o. 81, s. 2. (w) As to the office of Zord Chan^ 

{s) Seethe effect of this Act dis- cello7' of Ireland, see now 30 & 31 

cussed in the case of The Earl of Viet. c. 75. 

Shrewsbury i?. Scott, 6 C. B. (N. S.) (a:) See 10 Geo, 4, c. 7, ss. 12, 

177, See, also, 30 & 31 Viet. c. 62. 16, 17. 
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in these matters they should he placed on the same footing, 
and subject to the same laws as were applicable to Protes- 
tant dissenters (y). And the triumph of toleration, as 
regards the Eoman Catholic subjects of the realm, has 
been consummated by the Act of 9 & 10 Viet. c. 59, which 
recites and repeals almost the whole of such enactments 
as then remained in force (however fallen into oblivion), 
and were thought calculated in any manner to oppress 
this portion of the community on account of their religious 
persuasion (s). 

Before we conclude this chapter, it seems desirable also 
to take some notice here of that class of persons who, 
being bom in this realm, profess the Jewish religion ; for 
these were formerly subject to many hardships and de- 
gradations, and appear to have been scarcely considered in 
any other light than as aliens {a). It is long since any 
sufferings of this description can be said to have fallen to 
their share ; but they, nevertheless, remained till recently 
liable to some peculiar disqualifications, most of which, 
however, have been now removed (/j). Yet a subject pro- 
fessing the Jewish faith is still under the following dis- 
abilities, viz., that of being incompetent to fill certain high 
offices in the state, from which (as we have seen) Homan 
Catholics also are excluded (e) ; and of being unable to 
present to an ecclesiastical benefice, the right to appoint to 
which belongs to any office in her Majesty’s gift, which he 
may happen to fill (d). 

(^) See also 23 & 24 Viet. c. 134 ; marked here that a person who 
by which provisions are made for professes the Jewish religion is 
the mitigation of the law relative enabled by 34 & 35 Viet. c. 19, to 
to charitahle trusts connected with carry on certain kinds of work on 
the Roman Catholic religion. a S unday ^ provided the workshop 

[z) See also 7 & 8 Viet. c. 102. or manufactory is closed on Satur- 
(a) See 2 Inst. 507. day until sunset, and is not open 

[h) Sec 9 & 10 Viet. c. 69 ; 18 & for traffic on Sunday. 

19 Viet. c. 86, 8. 2; 21 & 22 Viet. {c) Vide sup. p. 712. 

0 . 49 ; 29 & 30 Viet. c. 22 ; 23 & [d) 21 & 22 Viet. c. 49, s. 4. 

24 Viet. c. 63. It may be re- 
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Thus amply has the law at length provided for the 
freedom of religious opinion {e). In all other respects, 
however, the rights and pre-eminence of the Established 
Church have been hitherto maintained inviolate; and 
though no longer upheld by penal laws against non-con- 
formity she retains, in full possession, all those dignities 
and endowments which, at the period of the Reformation, 
were allotted exclusively to her ministers. 


(^') Among tlio statutes con^ 
nected with this subject, may bo 
ranked the 1 & 2 Viet. c. 105, by 
which an oath lawfully adminis- 
tered to any person on any occa- 
sion whatever is allowed to be 
binding, provided it bo adminis- 
tered in such form and with such 
ceremonies as ho declares to be 
binding. And the provision con- 
tained in the Common Law Pro- 
cedure Act, 1854 (17 & 18 Viet, 
c. 125), allowing any person called 
as a ivitnesSy or required or desir- 
ing to make an affidavit or deposi- 


tion, who shall refuse or be un- 
willing from alleged conscientious 
motives to be sworn, to obtain 
from the court (on its being satis- 
lied of the sincerity of the objec- 
tion), permission to make a solemn 
affirmation or declaration instead. 
(Sect. 20.) The statute last men- 
tioned applied only to the civil 
courts, but by 24 & 25 Viet. o. 66, 
a similar ndief is now given in 
courts of jurisdiction, and 

by 30 & 31 Viet. c. 35, s. 8, has 
been since extended to Jurors^ in 
both civil and criminal cases. 
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OHAPTEE III. 

OF THE ENDOWMENTS AND PEOVISIONS OF THE CHURCH. 


The endowments and provisions of the Churoh consist of 
lands, advoAvsons, and tithes; all of wliich have been at 
different times annexed to ecclesiastical preferments by 
the munificence of antient or modern donors ; and the 
last are incident of common .right to every parochial 
church. But in almost every parish the tithes have now 
been commuted (as will be presently explained) into a 
rent-charge, — which must be considered as in some mea- 
sure a different species of endowment, — though it is the 
representative and equivalent for tithe, and subject in 
many respects to the same legal incidents (a) . 

These church endowments we propose to consider, firstly, 
as regards the subject of property itself ; secondly, as to 
the estate which ecclesiastical persons, as such, may hold 
therein ; thirdly, as to the power of alienation in regard to 
them, which ecclesiastical persons are competent to exercise. 

I. As regards the subject of property. 

We may observe, in the first place, that the boundaries 
of churoh lands are often subject to great uncertainty; 
and therefore by 2 & 3 Will. IV. o. 80 — reciting that the 
dignitaries of the different cathedral and collegiate churches 
and chapels of England and Wales, and the societies of 
the colleges and halls of Cambridge and Oxford and Win- 
chester and Eton, are proprietors of divers manors, mes- 

(«) See 6 & 7 Wm. 4, o. 71, b. 71. 
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Buages, lands, tithes and hereditaments, and that in many 
cases the boundaries or quantities and identity of such pro- 
perty are disputed, — it is provided that it shall be lawful 
for any of them (with such consent or consents as in the 
Act mentioned), to agree with their tenants or under- 
tenants, or the owners of adjoining hereditaments, that 
any such disputed matters shall be referred to arbitration. 

We may remark, too, that in most benefices there is an 
official house of residence, which the incumbent is bound to 
keep in repair. And not only may he be compelled by his 
bishop to do so during his incumbency, but, if he commits 
or suffers waste upon it, remedy by his successor may be 
had against his personal representatives in respect of such 
dilapidation f as it is called: and this remedy may be had 
either in the ecclesiastieal or in the temporal courts (i). 
Numerous provisions, moreover, as before noticed, are made 
by law, to aid a beneficed clergyman in repairing or re- 
building his house of residence or to provide a new one. 
The methods of doing this, are by enabling such incumbent 
to raise money to a limited amount, according to the value 
of the benefice, by mortgage of its profits, or by allowing 
him to sell or exchange the existing house, in order to 
obtain another which is more convenient. And by 19 & 20 
Viet. c. 50, it is jirovided, as to advowsons vested in (or in 
trustees for) inhabitants, or other persons forming a nume- 
rous class, and deriving no pecuniary advantage therefrom, 
— that the same may be sold by order of such persons, 

(^) 13 Eliz. c. 10 ; 14 Eliz. c. 11 , see Wliinfiold v, Watkins, 2 Phil. 3. 

8. 18. As to the action for dilapida- The statute law relating to ecolo- 

tions, in the temporal court, see Wise siastical dilapidations and the man- 

V, Metcalfe, 10 B. & C. 299 ; Bird ner of ascertaining their amount 

V. Eelph, 2 Ad. & El. 773 ; Downes has been recently amended, and will 

V. Craig, 9 M. & W. 166 ; Bunbury be found in the 34 & 35 Viet. c. 43, 

V. Hewson, 3 Exch. 558 ; Warren v. amended by 35 & 36 Viet. c. 96. 

Lugger, ib. 579; Bryan t?. Clay, 1 (See Jones v. Dangerfield, Law 
Ell. & Bl. 38; Jenkins t?. Betham, Eep., 1 Ch. D. 438; Cleaves v. 
15 C. B. 168 ; Ross v. Adcock, Law Marriner, ib. 1 Ex. D. 107 ; Cadlow 

Rep., 3 C. P. 656. As to the pro- v. Pixell, ib. 2 C. P. D. 562.) 

oeedings in the ecclesiastical court, 
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and the proceeds applied to the beneficial purposes therein 
specified; and these include the erection of a parsonage 
house if there he none, or the rebuilding, repair or im- 
provement of any house already existing (a). 

With respect to an incumbent of a living, it is also to 
be noticed, in connection with this subject, that he is gene- 
rally seised for his life not only of the rectory or vicarage 
house, as well as of the edifice of the church itself, but also of 
the (/kie, i. e. of a portion of land attached to his benefice, 
as part of its endowment ; and by 5 & G Viet. c. 54, it is 
provided that the tithe commissioners shall have power 
to ascertain and define the boundaries of the glebe lands 
of any benefice ; and, with consent of the ordinary and 
patron, to exchange them for other lands within the same 
or any adjoining parish, or otherwise conveniently situated. 
In rectories, the chancel and the churchyard also, are the 
freehold of the rector ((/). In vicarages, the churchyard 
is the vicar’s freehold; the ehancol that of the impro- 
priator (e). Yet the disposal of the pews and seats in the 
church appertains, by law (as formerly shown) to the ordi- 
nary; and, practically, to the ehurchwardens, to whom the 
authority of the ordinary, in this respect, is delegated (/). 
Moreover, no monument can be set up without the ordi- 
nary’s consent (r/). And an aisle or side chapel in the 
church, or a pew in its nave, may be granted, hj faculty of 
the ordinary, to an individual and his heirs as appurtenant 
to a particular messuage in the parish. Indeed a man may 


(«;) Advowsons belonging to en- 
dowed chariticH within the provi- 
sions of the Charitable Trusts Acts, 
1853, 1855, are not witliin this 
statute. (19 & 20 Viet. c. 60, s. 1.) 

{d) See Clifford v, Wicks, 1 B. 
& Aid. 498 ; Beckwith v, Harding, 
ib. 508 ; Eich v,, Bushnell, 4 Hagg. 
1 64 ; Churton v, Erewen, Law Rep. , 
1 Eq. Ca. 634. 

{e) Wats. C. L. 391. See as to 
this, Champneys v, Arrowsmith, 
Law Rep., 2 C. P. 602 ; 3 C. P. 


107 ; and see Duke of Norfolk i\ 
Arbuthnot, ib. 4 C. P. D. 290 ; 
5 C. P. D. 390, and cases there cited; 
also, Hansard v, St. Matthew’s, 
Bethnal Green, ib. 4 P. D. 40. 

(/) However, it is laid down that 
the chief pew in the church belongs, 
as of right, to the rector, or, in the 
case of a vicarage, to the impro- 
priator. (See Rogers’s Ecc. L. 171, 
179 ; Clifford r. Wicks, ubi sup.) 

(y) Beckwith v, Harding, ubi 
sup. ; Eich v, Bushnell, ubi sup. 
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presoriTae for these, as so appurtenant, ■without being re- 
quired to show a faculty (h ) . 

Among the subjects of church property we enumerated 
advousons and tithes ; and to these it "will now be proper to 
devote a more particular attention. 

1. And, first, as to Adroicsons. — Advowsons are of the 
class of hereditaments incorporeal ; but were simply men- 
tioned, without being discussed, in that part of the first 
volume allotted to that class of property (i) ; and this, 
because their close connection with the law of the Church 
seemed naturally to assign them to the present division of 
our work (/.•) . 

An advowBon, advocatio, is the right of presentation to a 
rectory, vicarage, or other ecclesiastical benefice ; and the 
word, which signifies in dienfeJam rccijycre, the taking into 
protection, is synonymous with patronage, patronatus : and 
he who has the right of advowson is called the patron of 
the church [1). For, in antient times, when lords of manors 
built churches on their own demesnes, endowed them with 
glebe, and appointed to be paid to the ministers thereof 
those tithes which before were given to the clergy in 
common, — from whence arose the division of parishes, — 
he who thus built and endowed a church had of common 
right a power annexed of nominating any person (provided 
he were canonically qualified) to officiate in that church, of 
which such lord of the manor was the founder, endower, 
maintainer, or, in a word, the patron {m). And this power 


(A) Wats. C. L. 643, 644 ; 2 Bl. 
Com. 429 ; Crisp i\ Martin, Law 
Rep., 2 P. L. 15. As to the law of 
pews, see Parker v, Leach, Law 
Rep., 1 P. C. 312. Reference may 
be here made to recent provisions 
by which a person giving land to 
be added to any consecrated church^ 
yard^ may reserve the exclusive 
right in perpetuity of burial in a 
portion thereof, and of placing 


monuments and gravestones there- 
on. See 30 & 31 Viet. c. 133, 
amended by 31 & 32 Viet. c. 47. 

(/) Vide sup. vol. i. p, 651. 

{k) As to the law and origin of 
advowsons, see Rennell i\ Bp. of 
Lincoln, 3 Bing. 223 ; 7 B. & C. 
113 ; Mii’ehouse i\ Rennell, 8 Bing. 
490. 

(l) 2 Bl. Com. p. 21. 

(m) Vide sup. vol. i. pp. 118 et 



CHAP. HI, — OF ITS ENDOWMENTS AND PROVISIONS. 719 


is, by derivation of title from the lords of manors, now 
claimed by many other private persons ; and by many 
corporations, both lay and ecclesiastical («). But it is to 
be observed, that neither an alien (unless he be naturalized) 
nor a person who professes the Roman Catholic faith, is in 
a position to exercise the rights of a patron, and present 
to a living ; for if the former purchase an advowson and a 
vacancy should occur, the crown shall present (o) ; if the 
latter, the University of Oxford or of Cambridge (j)). It 
appears that a person professing the Jewish religion may 
present, notwithstanding (5'), but should such person hold 
any office in the gift of the crown, to which belongs the 
right of presentation to any ecclesiastical benefice, such 
right, in case of a vacancy, will devolve upon the Arch- 
bishop of Canterbury for the time being (r). 

[Advowsons are either appendant or in gross. Lords of 
manors being originally the only founders, and of course 
the only patrons, of churches (s), the right of patronage or 
presentation, so long as it continues annexed to the posses- 
sion of the manor — as some have done from the foundation 
of the church to this day — is called an advowson appen- 
dant (t ) ; and it will pass or be conveyed, together with 
the manor, as incident and appendant thereto, by a grant 


seq. ; 1 Bl. Com. p. 113 ; Co. Litt. 
119 b; GibH. Cod. 7, 57, 2nd edit. 
This original of the jtis patrona- 
viz. building and endowing the 
church, appears also to have been 
allowed in the Roman empire. 
(Nov. 26, t. 12, c. 2; Nov. 118, 
c. 23.) 

[n) Municipal corporations, how- 
ever, arc disabled from exorcising, 
in their corporate capacity, any 
church patronage. See 5 6 Will. 

4, c. 76, s. 139; 6 & 7 WiU. 4, 
c. 77, s. 26 ; 1 & 2 Viet. c. 31 ; 
and Hine r. Reynolds, 2 Scott, 
N. R. 394. And under the Muni- 
cipal Corporations Act, 1882 (45 & 


46 Viet. c. 50), ss. 121, 122, pro- 
vision is naw made for the sale of 
all su(jh patronage. 

ip) Wats. Clerg. Law, 105. See 
33 Viet. c. 14, s, 2, sub-s. (2). 

(^) Rogers, Ecc. L. 17 ; 3 Jac. 
1, c. 5 ; 1 W. M. c. 26 ; 13 Ann. 
c. 13, H, 1 ; and see Edwards v, 
Bishoj;) of Exeter, 5 Bing. N. C. 
654. See also the stat. 45 & 46 
Viet. c. 81. 

{q) See Mirehouse r. Rennell, 8 
Bing. 490. 

(r) 21 & 22 Viet, c. 49, s. 4. 

(s) Co. Litt. ubi sup. 

{t) Ib. 121. 
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[of the manor only, without adding any other words («).] 
But where the property of the advowson has been once 
separated from the property of the manor by legal con- 
veyance, it is called an advowson in gross or at large; 
being annexed no longer to the manor or lands, but to the 
person of the owner (e?) . And where the inheritance either 
of the manor or of the advowson has been thus separately 
conveyed, the advowson remains for ever in gross, and 
cannot be appendant any more (.r). And when thus in 
gross, it may be conveyed in the same manner as any 
other incorporeal hereditament (y). But not only the 
advowson itself, but the next or any number of future 
jyresentations may be conveyed by the owner during an 
existing incumbency [z ) ; and the grantee of a next pre- 
sentation thus conveyed becomes, hue vice, the patron 
of the church. And as to either species of patron, this 
rule is to be observed, that if he dies after a vacancy has 
happened, and before it is filled uji, the right to present 
for the then next term, (being as it were a fruit fallen,) 
is considered as personal, not real estate, and goes to his 
executor, and not to his heir {a). The exercise of his 
right of presentation, by a patron of either description, is 
also subject to the restrictions imposed by the law of lapse, 
and by the law of simong. 

[As to Lapse, it is a species of forfeiture, whereby the 
right of presentation to a church accrues to the ordinary, 
by neglect of the patron to present.; to the metropolitan, 
by neglect of the ordinary ; and to the crown, by neglect 
of the metropolitan. For, it being for the interest of reli- 
gion and for the good of the public, that the church shall 
be provided with an officiating minister, the law has, 
therefore, given this right of lapse in order to quicken the 


(m) Co. Litt. 307. 

(v) Ib. 120. 

(:r) 2 BL Com. 22. 

(y) Vide sup. vol. I. p. 686. 

(^) Co. Litt. 249 a ; Plowd. 160 ; 
Crisp’s case, Cro. Eliz. 164 ; Elvis 


V. Abp. of York, Hob. 322 ; Alston 
w Atlay, 7 A. & E. 289 ; and see 
Rogers, Ecc. L. 9. 

{a) Ronnell Bp, of Lincoln, 7 
B. &C. 113. 
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[patron, who might otherwise suffer the church to remain 
vacant (b). 

The term, after which the title to present by lapse 
accrues from the one person entitled to the other succes- 
sively, is six calendar months, that is, 182 days (c ) ; and 
this, exclusive of the day of the avoidance {d). But, if the 
bishop he both patron and ordinary, he shall not have a 
double time allowed him to collate in (<;) ; for the for- 
feiture accrues whenever the negligence has continued six 
months in the same person. And also if the bishop doth 
not collate his own clerk immediately to the living on his 
right by lapse accruing, and the patron presents, though 
after the six months are elapsed, yet his presentation is 
good, and the bishop is bound to institute the patron’s 
clerk (/). For as the law only gives the bishop this title 
by lapse, to punish the patron’s negligence, there is no 
reason that, if the bishop himself be guilty of equal or 
greater negligence, the patron should be doju’ived of his 
turn. If the bishop suffer the presentation to lapse to the 
metropolitan, the patron also has the same advantage, if 
he present before the archbishop has filled up the benefice ; 
and that for the same reason. Yet the ordinary cannot, 
after lapse to the metropolitan, collate his own clerk to 
the prejudice of the archbishop (g). For he had no per- 
manent right and interest in the advowson, as the patron 
hath, but merely a temporary one ; which having neglected 
to make use of during the time, he cannot afterwards 
retrieve it. But if the presentation should lapse to the 
crown, prerogative here intervenes and makes a differ- 
ence ; and the patron shall not recover his right till the 

{b) The right of lapse was first Peterborough v, Catesby, Cro. Jac. 
established in the reign of Hen. 2, 166 ; 2 Inst. 300 ; Catesby’s case^ 

at the time (though not by the au- 6 Rep. 62 ; Regist. 42. 

thority) of the council of Lateran. {d) 2 Inst. 231 ; Wats, ubi sup. 

(See 2 Roll. Ab. 64, in tit. Present- (e) Gibs. Cod. 769. 

ment; Bract. 1. 4, tr. 2, c, 3.) (/) 2 Inst. 273. 

{$) Wats. 0. L. 109 ; Bp. of (y) 2 Roll, Ab. 368. 

VOL. Tl. 3 A 
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[sovereign has satisfied his turn by presentation ; for nullum 
tempus occurrit regi {h). 

In case the benefice becomes void by death, or by 
reason of plurality (t), the patron is bound at his own 
peril to take notice of the vacancy ; and the six months 
date from its occurrence (A*) ; for these are matters of 
equal notoriety to the patron and ordinary (/). But in 
case of a vacancy by resignation or canonical deprivation, 
or if a clerk presented be refused for insufficiency, these 
being matters of which the bishop alone is presumed to be 
cognizant, here the law requires him to give notice thereof 
to the patron {m). And, in this case, the six months shall 
date only from the time when such notice shall in fact be 
given («). Though as to this, a distinction is made in the 
case of an ecclesiastical patron, who is held not entitled to 
notice of insufficiency, because he is competent to choose an 
able clerk (o). Neither shall any lapse accrue to the metro- 
politan or the sovereign in cases where the bishop is pre- 
cluded, by his having neglected to give notice to the 
patron, from himself presenting (jt;). For it is universally 
true, that neither the archbishop nor the crown shall ever 
present by lapse, but where the immediate ordinary might 
have collated by lapse within the six months, and hath 
exceeded his time : for the first step or beginning faileth, 
ct quod non hahet princijnum^ non hahet finem (q). If the 
bishop refuse or neglect to examine and admit the patron’s 
clerk, without good reason assigned, or notice given, he is 
styled a disturber, by the law, and shall not have any title 
to present by lapse ; for no man shall take advantage of 
his own wrong (r) . Also, if the right to presentation be 


(A) Doctor and Student, d. 2, 
0. 36 ; E. t\ Abp. of Cantcrbur}’-, 
Cro. Car. 355. 

(i) As to cession through plura- 
lity, vide sup. p. 694. 

(A) See Wats. 0, L. 6 ; Rogers 
Ecc. L. 488. 

(7) 2 Bl. Com. p. 278. 


(w) Vide sup. p. 688. 

{?i) 2 Bum, Ecc. L. 167. 

(o) 2 EoU. Ab. 364 ; 2 Bum, ubi 
sup. 

(p) 2 Bl. Com. ubi sup. 

(q) Co. Litt. 344, 345. 

(r) Co. Litt. ubi sup. 



CHAP. III. — OF ITS ENDOWMENTS AND PROVISIONS. 723 

[litigious and contested, and an action be brought to try 
the title, making the bishop a defendant, no lapse shall 
incur until the question of right be decided (s).] 

As to Simony, this, also, is a cause of forfeiture, whereby 
the right of presentation is forfeited and vested pro hdc vice 
in the crown.. Simony properly means the corrupt pre- 
sentation of any person to an ecclesiastical benefice, for 
money, gift, or reward {t) . And several Acts of parliament 
have been passed to restrain the practice. 

Thus, by the statute 31 Eliz. c. 0, it is provided, that if 
any patron, for money or reward, or promise of money or 
reward, shall present a person to any benefice with cure of 
souls or other ecclesiastical benefice or dignity, not only 
shall both giver and taker be fined, but such presentation 
shall be void, and the presentee be rendered incapable of 
ever enjoying the same benefice, and the crown shall pre- 
sent to it for that turn. But it is on the other hand 
enacted by the stat. 1 W. & M. c. 16, that such simoniacal 
contract shall not prejudice any innocent patron in rever- 
sion, on pretence of a lapse to the crown or otherwise, 
unless the presentee, or his patron, was convicted in the 
lifetime of such presentee of the offence of simony. Again, 
by the statute 12 Anne, st. 2, c. 12 (?/), if any person, for 
money or reward, or promise of money or reward, shall 
procure the next presentation to any living ecclesiastical,- 
and shall be presented thereupon, this is declared to be a 
si m oniacal contract ; and the offender made subject to all 
the ecclesiastical penalties of simony, — is disabled from 
holding the benefice, and the presentation devolves to the 
crown. And, by the modem Act of 28 & 29 Yict. c. 122, 
every person instituted or collated to any benefice, or 
licensed to any peri)etual curacy, lectureship or preacher- 
ship, must (as we have seen) previously make and sub- 

(,v) Bl. Com. ubi sup. ; Wats. {t) Baker f . Rogers, Cro. Eliz. 
Ch. L. 112 ; 2 Bum, Eoc. L. 358 ; 790. 

Rogers, ubi sup. {u) Sometimes cited 13 Anne, 

c. 11. 

• 3 \ 2 
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scrilie, in addition to the other declarations required hy 
that statute, a declaration that he has not committed 
simony (®). 

Many questions have arisen in our courts with regard 
to what is, and what is not, simony ; and, among others, 
these points seem to he clearly settled. 1. That the sale 
of an advoicson^ (whether the living he full or not,) is not 
simoniacal, unless connected with a corrupt contract or 
design as to the next presentation (jc) . 2. That to purchase 
a next j)resentation^ the living being actually vacant, is 
simony ; this being expressly in the face of the statute {y). 
3. That for a clerk to purchase, either in his own name or 
another’s, the next presentation, and he thereupon pre- 
sented at any future time to the living, is simony (s). 
But, 4, a bargain hy any other person for the next pre- 
sentation, (even if the incumbent he in cHremis, if without 
the privity, and Aviihout any view to the nomination, of 
the particular clerk afterwards presented, is not simony {a) . 
5. That if a simoniacal contract he made with the patron, 
the clerk presented not being privy thereto, such presenta- 
tion indeed cannot take effect, hut shall devolve to the 
crown, as a punishment of the guilty patron {h) ; hut the 
clerk who is innocent, does not otherwise incur any dis- 
ability or forfeiture (e). In addition to these points, we 
may notice that it has been an occasional practice for the 
patron to take from the presentee, an engagement (usually 
called a resignation bond) to resign the benefice at a future 

(v) Vide sup. p. C88. 0. P. 618. 

(x) As to sale of an advowson (/y) Baker v. Rogers, Cro, 
seeBac. Ab, tit. Simony, 189 ; Grey 788 ; Moor. 914, S. C. 
r, Hesketh, Ambl. 268 ; Barret v, (-:) Winchcombe v. Bp. of Win- 

Glubb, 2 BL Rep. 1052 ; Bishop of Chester, Hob. 165. 

Lincoln v. Wolforstan, 2 Wils. 176 ; (a) Pox v. Bishop of Chester, ubi 

3 Burr. 1504, S. C. in error; sup.; 3 Bligh, N. S. 123, S. C. 

Greenwood v. Bishop of London, {b) See Whish v. Hesse, 3 Hagg« 
6 Taunt, 745 ; Fox v. Bishop of 659. 

Chester, 6 Bing. 1 ; Alston v. {c) 2 Bl. Com. p. 280 ; 3 Inst. 

Atlay, 6 Nev. & M. 686 ; Walsh r. 154 ; R, v. Bishop of Norwicbf 

Bishop of Lincoln, Law Rep., 10 Cro. Jac. 385, 



CHAP. III. — OF ITS ENDOWMENTS AND PROVISIONS. 725 

period; and, at one period, all such engagements were 
void, as being simoniacal (</). Such a contract is now, 
however, to a certain extent, sanctioned by law. For by 
9 G-eo. IV. 0. 94, a written promise to resign shall be 
valid, if made to the intent (manifested by the terms of it) 
that some particular nominee, or one of two nominees, 
shall be thereupon presented. But this is subject, how- 
ever, to these provisions : first, that where there are two 
nominees, each of them shall be, either by blood or 
marriage, an uncle, son, grandson, brother, nephew, or 
grand-nephew, of the patron; secondly, that the writing 
shall in all cases be deposited, within two mouths after 
its date, with the registrar of the diocese, and be open to 
public inspection ; and thirdly, that the resignation made 
in pursuance of such engagement shall bo followed by 
a presentation, within six months, of him therein named 
as the person for whose benefit it is made. 

2. Secondly, as to Tithes. — These are a species of in- 
corporeal hereditaments {e) ; and are capable of being 
held either by laymen, or by the clergy in right of their 
churches. And it is to the latter indeed that they pro- 
perly and usually belong (/) ; for when tithes are owned 
by a layman it is in the character of impropriator; the 
origin and nature of whose right to the property of the 
Church, has been explained in a former chapter {g ) . 

Tithes are the tenth part of the increase, yearly arising 
from the profits and stock upon the lands, and on the 
personal industry of the inhabitants of the parish: the 
first species being usually called presdialy as of corn, 
grass, hops (A), and wood {i) ; or mixed, as of wool, 

{d) See Dashwood v. Peyton, 18 (y) Vide sup. p. 681. 

Ves, 37 ; Jac. & Walk. 283 ; (A) As to tithe of hop grounds 

Bishop of London v. Ffyttche, 1 and market gardens, see Trimmer v. 

East, 487, (n.) ; Fletcher Lord Walsh, 4 B. & Smith, 18 ; and on 
Sondes, 3 Bing. 502 ; 5 B. & Aid. app., Law Rep., 2 Ho. Lo. 208. 
835, S, 0. (i) 1 Roll. Ab. 635 ; 2 Inst. 649 

(e) Vide sup. vol. i. p. 661. As to the manner of taking tith 

(/) Bao. Ab. Tythes, (E). of turnips^ see 6 & 6 Will. 4, c. 7^ 
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milk (k), pigs, &c. (/) : the other personal^ as of manual 
occupations, trades, fisheries, and the like. Of prsedial 
and mixed tithes the tenth must he paid in g-ross ; hut of 
personal tithes only the tenth part of the clear profits is 
due ; nor are tithes of this latter kind generally due at all, 
except so far as the particular custom of the place may 
authorize the claim (w<). [From the above definition it 
may he inferred, that whatever is of the substance of the 
earth, or is not of annual increase, as stone, lime, chalk 
and the like, is not in its nature titheahle : nor is tithe 
demandahle, except by force of special custom, in respect 
of animals ./bw naturw. 

The establishment of tithes in the Christian Church is 
generally ascribed to the fourth century, though we cannot 
precisely ascertain the time when they were first introduced 
into this country («). Possibly they were contemporary 
with the planting of Christianity among the Saxons by 
Augustin the monk, about the end of the sixth century. 
But the first mention of them, perhaps, in any written 
English law, is in a decree made in a synod held a.d. 786, 
wherein the payment of tithes to the Church in general is 
strongly enjoined (o). This canon, or decree, which at 
first bound not the laity, was effectually confirmed by two 
kingdoms of the heptarchy, in their parliamentary conven- 
tions of estates, respectively consisting of the kings of 
Mercia and Northumberland, the bishops, dukes, senators 
and people : which was a very few years later than the 
time that Charlemagne established the payment of them 
in France (j»), and made that famous division of them into 
four parts ; one to maintain the edifice of the church, the 
second to support the poor, the third the bishop, and the 
fourth the parochial clergy ( q ) . 

{k) As to this tithe, see Fisher v. Dismes (E. 3). 

Birrell, 2 Q. B. 239. («) See Benitell v. Bp. of Tiin . 

(/) Roll. Abr. ubi sup. ; Inst. coin, 7 Bam. & Cress. 163. 

nbi sup. {o) Selden, c. 8, s. 2. 

(»») Roll. Abr. 636 ; 2 & 3 Edw. {p) a.d. 778, 

6, 0 . 13 ; 7 Bro, P. 0. 3; Com. Dig. (y) Seld. c. 6, s. 7, 
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[The next authentic mention of tithes is in the feodm 
Edtoardi et Guthruni ; or the laws agreed upon between 
king Gj-uthrun the Dane, and Alfred and his son Edward 
the elder, successive kings of England, about the year 900. 
This was a kind of treaty between these monarchs, which 
may be found at large in the Anglo-Saxon laws (r), 
wherein it was necessary, as Guthrun was a pagan, to 
provide for the subsistence of the Christian clergy under 
his dominion; and accordingly we find the payment of 
tithes not only enjoined, but a penalty added upon non- 
observance : which law is seconded by the laws of Athel- 
stan about the year 930 (s). 

Eor some time after the introduction of tithes into this 
country, though every man was obliged to pay tithes in 
general, yet (as hath been formerly observed) he might 
give them to what priests he pleased (^) , which were called 
arbitrary consecrations of tithes,: or he might pay them 
into the hands of the bishop, who distributed among his 
diocesan clergy the revenues of the Church, which were 
then in common [a). But, when dioceses were divided 
into parishes, the tithes of each parish were allotted to its 
own particular minister ; first, by common consent or the 
appointment of lords of manors, and afterwards by the 
written law of the land {x ) . 

However, arbitrary consecrations of tithes took place 
again afterwards and became in general use till the time 
of King John {y) ; which was probably owing to the in- 
trigues of the regular clergy, .or monks of the Benedictine 
and other rules, under Archbishop Dunstan and his sue- 


(r) See WiUrins, Leges Anglo - 
Sax. p. 51. 

(«) Wilk. ubi sup. ; LI. Athel. 

0 . 1 . 

(^) Vide sup. vol. i. p. 118. 

(m) Seld. c. 9, s. 4 ; 2 Inst. 646 ; 
Slade V. Drake, Hob. 296. 

{x) LL. Edgar, c. 1 and 2 ; 
Canut. c. 11. See 1 & 2 Will. 4, 


c. 45 (extended by 28 & 29 Viet, 
c. 42), as to the annexation by a 
rector or vicar of any part of his 
tithes to any chapel of ease, paro- 
chial chapel or district church 
within the limits of the rectory or 
vicarage, 

(y) Seld. c. 11. 



728 BK. IV. OF PUBLIC BIGHTS. — PT. II. OF THE CHUKCH. 

[cessors, who endeavoured to wean the people from paying 
their dues to the secular or parochial clergy, (a much more 
valuable set of men than themselves,) and were then in 
hopes to have drawn, by sanctimonious pretences of extra- 
ordinary purity of life, all ecclesiastical profits to the coffers 
of their own societies. And this will naturally enough 
account for the number and riches of the monasteries and 
religious houses which were founded in those days, and 
which were frequently endowed with tithes. For a layman, 
who was obliged to pay his tithes somewhere, might think 
it good policy to erect an abbey, and there pay them to his 
own monks ; or grant them to some abbey already erected : 
since, for this dotation, which really cost the patron little 
or nothing, he might, according to the superstition of the 
times, have masses for ever sung for his soul. But, in 
process of years, the income of the poor laborious parish 
priests being scandalously reduced by these arbitrary con- 
secrations of tithes, it was remedied by Pope Innocent the 
third about the year 1200, in a decretal epistle sent to the 
Archbishop of Canterbury, and dated from the palace of 
Lateron (s). And this has occasioned Sir Henry Hobart 
and others to mistake it for a decree of the Council of 
Lateran, held a.d. 1179 («), which only prohibited what 
was called the infeuclation of tithes, or their being granted 
to mere laymen {b) ; whereas this letter of Pope Innocent 
to the archbishop enjoined the payment of tithes to the 
parsons of the respective parishes where every man in- 
habited, agreeably to what was afterwards directed by 
the same Pope in other countries (c) . This epistle, says 
Sir Edward Coke, bound not the lay subjects of this 
realm ; but, being reasonable and just, it was allowed of, 
and so became lex terrce {d). And it put an effectual stop 
to all the arbitrary consecrations of tithes; except some 

(«) Opera Innocent. III. tom. 2, (i) Decretal. 1. 3, t. 30, c. 19. 

P- 452. (e) Ib. oc. 2, 6. 

(a) See Steel v. Honghton, 1 H. (d) 2 Inst. 641. 

Bl. 52. 
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[footsteps, whioli still continue in those portions of tithes, 
843 they are called, which the parson of one parish hath, 
though rarely, a right to claim in another (e).] For it is 
now universally held that tithes are due of common right 
to the parson of the parish, unless there be a special ex- 
ception. In some cases, indeed, the vicar, as well as the 
rector, is entitled to some part of the tithes (/) ; hut all 
tithes, primd facie, and by presumption of law, belong to 
the rector ; except such as can be shown, by evidence, to 
belong to the vicar ( g) . Such evidence may consist either 
of a deed of endowment, vesting certain tithes in the vicar; 
or of such proof of long usage as is sufficient to raise the 
presumption that an endowment of that description, though 
now lost, was antiently made {h). It sometimes happens 
that an endowment vests all the “ small ” tithes eo nomine 
in the vicar {i ) ; and this raises the question what are 
small and what great tithes — to determine which, no clear 
line of demarcation seems ever to have been drawn. 
Yet tithes “ mixed and personal ” are universally agreed 
to fall always under the former denomination (/i:) ; and 
tithes of corn, hay and wood are generally comprised 
under the latter {1). 

We have observed that tithes are due to the parson of 
common right, unless by special exception. Let us there- 
fore now see who may be exempted from their payment. 

[And here, first, we may notice, that some persons are 
exempt by personal privilege. Thus the crown by its 
prerogative is discharged from all tithes (m). So a vicar 
shall pay no tithes to the rector, nor the rector to the 


(«) Ib. 641, 653. 

(/) Vide sup. p. 682. 

(g) Daws v. Benn, 1 B. & C. 763; 
2 BUgh, N. S. 83. 

{h) Jackson v. Walker, Gwill. 
1231 ; 2 Bligh, N. S. 94, 103. 

(t) Bac. Ab. Tithes (K). 

(k) Ibid. 

(/) Com. Dig. Dismes, G. 1. 


Small tithes are sometimes called 
privy tithes. (See Clee v. Hall, 7 
C. & F. 744.) 

(m) Wright i\ Wright, Cro. Eliz. 
611. According to other autho- 
rities, however, the crown is not 
discharged, except by special pre- 
scription. (Bac. Ab. Tithes (Q) 1 ; 
Hardr. 315.) 
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[vicar ; the maxim in such cases being that eccle&ia decimal 
non solvit eccksice (n) . But these privileges are not annexed 
to the land, hut personally confined to the crown and the 
clergy ; for their tenant or lessee shall pay tithes, though 
when in their own occupation their lands are not generally 
titheable (o).] 

Next, spiritual corporations, (as monasteries, abbots, 
bishops, and the like,) were always capable of having their 
lands totally discharged of tithes in various ways ( 2>) • And 
if a man can show his lands to have been formerly abbey 
lands, immemo'rially discharged of tithes, this is still a good 
exemption ( j') . 

[Again, any owner of lands may claim an exemption, 
either partial or total, from tithes in respect thereof, by 
reason of a real composUion ; which is an agreement made 
between such owner and the incumbent, with the consent 
of the ordinary and the patron, that the lands shall, for 
the future, be discharged from i)ayment of tithes, by 
reason of some land or other real recompense given in lieu 
and satisfaction thereof (r).] And by 2 & 3 Will. IV. 
0 . 100, s. 2, it was enacted, that every composition for tithes, 
which had at that date been made or confirmed by the 
decree of any court of equity in England, in a suit to 
which the ordinary, patron and incumbent were parties, 
and which had not been since set aside or departed from, 
should be held valid in law. 

[Moreover all persons, spiritual or lay, may claim by 
custom a modus^ that is, a partial exemption from tithes, 
which is where, by immemorial usage (which is evidence 
of a real composition at one time made), a particular 
manner of tithing has been allowed, different from the 

(w) Blinco V. Marston, Cro. Eliz. {q) See 2 Black. Com. 31, where 

479; Wright Wright, Cro. Eliz. it is added, that ‘‘from this ori- 

311 ; Sav. 3 ; Moore, 910, S. 0. ginal have sprung all the lands 

(o) Blinco !?. Marston, Cro, Eliz. which, being in lay hands, do at 

479. present claim to be tithe free.'* 

(p) Wright V. Gerrard, Hob. 309. See also 2 & 3 Viet. c. 62, s. 11. 

(r) 2 Inst. 490 ; 13 Rep. 40. 
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[payment of one-tenth of the annual increase. Such cus- 
tomary mode of tithing, or modus decimandi, is sometimes 
a pecuniary compensation : as twopence per acre for the 
tithe of land : sometimes it is a compensation in work and 
labour ; as that the parson shall have only the twelfth cook 
of hay and not the tenth, in consideration of the owner’s 
making it for him ; sometimes in lieu of a large quantity 
of crude or imperfect tithe, the parson shall have a less 
quantity when arrived to greater maturity ; as a couple of 
fowls in lieu of tithe eggs : and the like. Any means, in 
short, whereby the general law of tithing is altered, and a 
new method of taking tithe is introduced, is called a modus 
decimandi. 

To make a good and sufficient modus, the following 
rules must be observed : 1 . It must be certain and inva- 
riable {s). 2. The thing substituted for tithe must be 

beneficial to the parson himself (^) ; thus a modus to re- 
pair the church., in lieu of titlies, is not good, because that 
is an advantage to the parish only; but to repair the 
chancel is a good modus, for that is an advantage to the 
parson. 3. It must be something different from the thing 
compounded for («). One load of hay in lieu of all tithe 
hay is no good modus, for no parson would bond fide make 
a composition to receive less than is due in the same species 
of tithe : and therefore the law will not suppose it possible 
for such a composition to have existed. 4. A man cannot be 
discharged from payment of one species of tithe, by paying 
a modus for another {x). Thus a modus of one penny for 
every tnilch cow will discharge the tithe of milch kine, but 
not of barren cattle ; for tithe is, of common right, due for 
both ; and therefore a modus for one shall not be a dis- 
charge for the other. 5. The recompense must be in its 
nature as durable as the tithes discharged by it, — that is, 

(«) Towerson v. Wiuget, 1 Keb. 179. 

602. {jc) Grysman v. Lewes, Cro. Eliz. 

(^) 1 Boll. Abr. 649. 446 ; Startuppt;. Dodderidge, Salk. 

(u) Shepperd v, Penrose, 1 Lev. 657. 
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[an inheritance certain (y) . And therefore a modus that 
every inhabitant of a house shall pay fourpence a year in 
lieu of the owner’s tithes, is no good modus ; for possibly 
the house may not he inhabited, and then the recompense 
will be lost. 6. The modus must not be too large; which 
is called a rank modus. For as the real composition, 
which is the supposed foundation for the modus, must be 
assumed to have been an equitable contract, — if the 
modus set up is so rank and large as that it beyond 
dispute exceeds the value of the tithes in the time of 
Richard the first (the date of legal memory), this modus 
is felo de se, and destroys itself. For as it would be de- 
stroyed by any direct evidence to prove its non-existence 
at any time since that era, so also it is destroyed by 
carrying in itself this internal evidence of a much later 
original ( 2 ).] 

Lastly. Partial or total exemption from tithes may 
also, under the 2 & 3 Will. IV. c. 100, a statute passed 
in the year 1832 (amended by 3 & 4 Will. IV. c. 83), be 
claimed in respect of long usage; that is, such usage as 
can be shown to have lasted for a certain period of time, 
even though it may have fallen short of immemorial 
duration {a). 

Such, in a general point of view, is the state of the 
law, with respect to tithes. But a system has been in 
progress since the year 1836 (and has now nearly reached 
its final result), for the commutation of this species of pro- 
perty throughout the kingdom into a rent-charge ; and to 
fbiH subject it is now time to call the reader’s attention. 

The institution of tithes, though venerable from its 

(y) 2 P. Wms, 462. by a corporation aggregate, may 

( 2 ) Vide sup. vol. i. pp. 60, 689, be defeated as the general rule by 
with reference to this doctrine as a usage for thirty years — ^by an 
applied to customs in general, and ecclesiastical corporation sole, by a 
prescription at common law. usage (as the general rule) existing 

(a) Tithe claimed by a lay person throughout sixty-three years. 

(not being a corporation sole), or 
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scriptural origin and its antiquity, — and though entitled 
so far as the principle of making a competent provision 
for the ministers of religion is concerned, to universal 
approbation, — is nevertheless, in its specific form, odious 
to the people, and unsatisfactory to the political econo- 
mist ( J) . A tax consisting of a fixed proportion of the 
gross produce is open to this objection : that it takes 
advantage of increased fertility, while it makes no allow- 
ance for increased expenditure : and thus tends to check 
the spirit of agricultural improvement. It is obvious, 
too, that the produce of the soil cannot be collected in 
kind, without much waste and expense to the tithe-owner; 
nor without the danger of engendering animosities between 
him and his flock. It is, however, on the other hand, of 
not less manifest importance to the Church, that the legal 
provision for its members should be such as to secure to 
them, upon some steady basis, a competent portion of the 
necessaries of life ; and to make them independent of any 
fluctuations in the value of money. It was therefore with 
great wisdom that parliament consented to the adoption of 
a plan for commuting the tithes of every paiish into a 
rent-charge, the amount of which is to be adjusted an- 
nually, according to the average price of corn. 

This measure has been carried into effect by the Tithe 
Commutation Act, 6 & 7 Will. lY. c 71, and the various 
statutes since passed for its amendment (c) . They provide 
(in general) that the commutation may be effected in two 

(^) It is remarked by Blackstone c. 62 ; 3 & 4 Viet. c. 15 ; 6 & 6 Viet, 
(vol. ii, p. 24), that though the c. 54 ; 9 & 10 Viet. c. 73; 10 & 11 
** divine right” of the clergy to Viet. c. 104; 23 & 24 Viet. 93; 
tithes commeneed and ceased with 36 & 37 Viet. c. 42 ; 41 & 42 Viet, 
the Jewish theocracy, an honour- c. 42. With regard to one of the 
“ able and competent maintenance above Acts, the 10 & 11 Viet, c, 104, 

‘‘ for the ministers of the Grospel it is not referred to in the Acts 
is undoubtedly jMre divino, what- on this subject specified in 41 & 42 
“ ever the particular mode of that Viet. c. 42. It would appear, how- 
maintenance may be.” ever, that sects, 3 and 4 of that 

(e) These are 7 Will. 4 & 1 Viet, Act are still in force, 
c. 69 ; 1 & 2 Viet. c. 64 ; 2 & 3 Viet, 
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ways ; either by a voluntary parochial agreement entered 
into by a certain proportion of the parties interested, and 
confirmed by the board of commissioners to whom this 
subject has been entrusted (<?) ; or else by compulsory 
award. And for this latter purpose the commissioners 
were required to take as the basis of the commutation, (but 
with power to a certain extent, and in certain cases, to 
depart from it,) the clear average value of the tithes of 
the parish — or of the composition payable for the same, 
where they had been compounded for — for the period 
of seven years, ending Christmas, 1835 (/). The pay- 
ments to the former tithe-owner under such commutation 
are to be half-yearly, and the amount thereof is to fluc- 
tuate according to the price of corn ; the machinery for 
that purpose being as follows : — In January every year, 
an advertisement is inserted in the London Grazette, 
under the authority of the Board of Trade, stating the 
average price of British wheat, barley and oats for the 
seven years ending on the Thursday before Christmas- 
day then next preceding [g ) : and every half-year’s pay- 
ment by each parish is to vary so as always to equal the 
then value (according to the prices as ascertained by the 
annual advertisement next preceding such half-year’s 
payment) of the number of bushels of wheat, barley and 
oats, in equal shares, which could have been purchased 
according to the prices advertised in January, 1837, by 
the sum (or rent-charge) for which the parish tithes were 
commuted {h). 

As to the respective liabilities of the different land- 
owners of the parish in respect of such total rent-charge, 
provisions are made for the apportionment thereof under 
the superintendence of the commissioners, among the 

(«) 6 & 7 WiU. 4, c. 71, 8. 2. missioners (46 & 46 Viet. c. 38, s. 

This Board has been since consoli- 48). Vide sup. vol. i. p. 646, n. (^). 

dated with that of ‘the Inclosure (/) 6 & 7 Will. 4, c. 71, s. 37, 

and Copyhold Commissioners ; and {g) Sect. 66. 

all these commissioners are now {h) Sect. 67 ; 3 & 4 Viet. c. 16, 

called, generally, the Land Com- a. 20. 
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parish lands, having regard to their average titheable 
produce and productive quality ; and after such apportion- 
ment has been confirmed, such lands are to be absolutely 
discharged from the payment of tithes, and instead thereof 
shall be' liable for their portion of the rent-charge (i). 
And there are also provisions in the Acts to facilitate the 
redemption of the rent-charge, at the price of not less than 
twenty-five times its amount (A:). 

It is to be observed in conclusion that unless by special 
provision in some parochial agreement, approved by the 
commissioners, the Acts do not extend to any Easter 
offerings, mortuaries, or surplice fees, nor to tithes of 
fish, nor (in general) either to personal or to mineral 
tithes (/). It follows, therefore, that notwithstanding the 
new system the former tithe law still retains some im- 
portance, and requires to be noticed in our law books. 
But, on the other hand, some branches of the former law 
(of which we have endeavoured to give some general idea) 
have for all practical purposes been superseded. For it is 
provided by the Commutation Acts, that if any question 
shall arise as to any composition real, modus, or exemp- 
tion from tithe, in respect of any of the lands or produce 
thereof in any parish, such question shall be settled in the 
manner provided by these statutes : and that due allowance 
shall be made in the parochial agreement, or award of the 

(i) 6 & 7 Will. 4, c. 71, ss. 33, under any custom or private Act, 
54, 67. As to alteration of appor- or any tithes commuted or extin- 
tionments, see 23 & 24 Viet. c. 93, guislied under any former statute, 
ss, 16 — 17. (but in case such pa 3 mient or com- 

{Jc) See 9 & 10 Viet. c. 73 ; 23 & mutation under a local Act was by 
24 Viet. c. 93, ss. 32 — 39 ; 40 & 41 way of variable corn reniy see 23 & 
Viet. c. 42, ss. 3, 4. 24 Viet. c. 93). As to parishes in 

(Q 6 & 7 WiU. 4, c. 71, s. 90; the City of Londony see 37 Hen. 8, 

2 & 3 Viet. c. 62, s. 9. There are c. 12 ; 22 & 23 Car. 2, c. 16 ; 44 
also excluded from the Commuta- Geo. 3, c. Ixxxix. ; 1 Geo. 4, 

tion Acts (unless by special agree- c. lix. ; 4 Geo. 4, c. cxviii. ; 6 Geo. 
ment as above), payments in lieu of 4, c. clxxvi. ; 7 Geo. 4, c. liv. and 
tithes in London, or ad valorem c. cxv, ; and especially 44 & 46 
tithe payments in any city or town Viet. c. cxcvii 
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commissioners, (as the case may be), for every modus or 
exemption that shall be so established {m). 

II. With regard to the estates which the clergy in 
right of their benefices have in the several descriptions 
of property above enumerated, it is to be remarked that 
their case differs from that of ordinary proprietors, in 
several particulars. A dean and chapter always constitute 
a corporation aggregate ; and every bishop, rector, vicar, 
or other holder of an ecclesiastical benefice, a corporation 
sole : and, consequently, they take lands and heredita- 
ments, when granted to them for the use of the benefice in 
perpetuity, to hold to them and their successors^ instead of 
their heirs [n) . But the estate of a rector or vicar, though 
perpetual as regards his church, is considered for most 
purposes, as regards himself personally, an estate for life 
only, with the fee simple in abeyance (o). It is also held, 
that ecclesiastical persons, on account of their corporate 
character, cannot be seised, as such, in tail ; though they 
may have an estate determinable upon the death of a 
person without issue. And for the same reason they 
cannot in general, (and subject to the large exceptions 
introduced by modern statutes on this subject,) hold any 
lands that are granted to them, without obtaining a licence 
in mortmain (p). 

(m) 6 & 7 Will. 4, c. 71, ss. 21, the taking and holding of lands in 

24, 44, 46 ; Barker v. Tithe Com- certain cases by ecclesiastical cor- 
missioners, 11 Mee. & W. 320. porations) may be enumerated in 

(n) 3 Inst. 202 ; Co. Litt. 300 ; this place : 29 Car. 2, c. 8 ; 6 Ann, 

Wats. C, L. 372. Vide sup. vol. i. c. 24, s. 4 ; 1 Geo. 1, sees. 2, c. 10, 

p. 368. ss. 4, 21 ; 17 Geo. 3, c. 63 ; 43 

(o) Co. Litt. 341 d. Geo. 3, c. 107 ; 61 Geo. 3, c. 116 ; 

(jt?) Wats, ubi sup. et p. 374. As 66 Geo. 3, c. 62 ; 7 Geo. 4, c. 66 ; 

to the law of mortmain, vide sup. 1 & 2 Will. 4, c. 46 ; 1 & 2 Viet, 

vol. i.p.466 et seq. ; where (p. 462) c. 107, s. 13 ; 2 & 3 Viet. o. 49; 

certain Acts among those which 3 & 4 Viet. c. 20 ; 4 & 6 Viet, 

have introduced exceptions from o. 39 ; 14 & 16 Viet. c. 104 ; 21 & 

that law are mentioned. The follow- 22 Viet. c. 67, s, 2 ; 22 & 23 Viet, 

ing additional statutes on this sub- c. 46. 
ject (which contain provisions as to 
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III. As to the power of alienation which the clergy are 
competent to exercise in respect of their benefices. 

At common law, though an ordinary tenant for life 
could make no alienation which would bind longer than 
while he himself lived (an incapacity to which he is still 
in general subject), yet some tenants for life, where the 
fee simple was in abeyance, might, with the concurrence 
of such as had the guardianship of the fee, make leases 
of equal duration with those granted by tenants in fee 
simple — and this, in jjarticular, was the case in regard to 
incumbents of livings, provided they obtained the consent 
of the patron and ordinary (q ) . So also bishops and deans, 
and such other sole ecclesiastical corporations as are seised 
of the fee simple of lands in their corporate right, might, 
with the concurrence and confirmation of such persons as 
the law requires, have made leases for years, or for life, 
estates in tail, or in fee, without any limitation or control. 
Thus such leases or estates might have been made 
archbishops and bishojis, with confinnation of the dean 
and chapter ; and by deans, with the confirmation of the 
bishop and chapter (r) . And corporations aggregate might 
have made what estates they pleased in their church or 
other lands, without the confirmation of any other person 
whatsoever (s) . Such were the rules on this subj ect at 
common law, but now by several statutes the powers of 
ecclesiastical persons in regard to alienation have been 
greatly altered. 

And, first, by the enabling statute 32 Hen. VHI. o. 28, 
persons seised in fee simple in right of their churches may 
make leases for three lives or twenty-one years, so as to 
bind their successors, provided they observe the several 
requisites and formalities prescribed by this statute (1). 


(y) See Co. Litt. 44 ; Bac. Ab. 
Leases (E.) ; Vivian r. Blomberg, 
3 Bing. N. C. 311. 

(r) Dean of Ely v. Stewart, 2 
Atk. 45 ; Wats. C. L. o. 44. 

(*) See 2 Bl. Com. p. 319. 

VOL. II. 


(i) Ib. The 32 Hen. 8, c. 28, is 
still in force, so fax as it relates to 
leases made by persons having an 
estate in right of their churches. 
(See as to other portions, 19 & 20 
Viet. c. 120, ss. 32, 36.) 

3 B 
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Next in order of time follows the disabling statute 
1 Eliz. 0. 19, which enacts, that all grants or leases by 
archbishops and bishops, shall be void, unless they be for 
no longer terms than twenty-one years or three lives from 
the making, and reserve, at the least, the old accustomed 
yearly rents («) . 

Next comes the statute 13 Eliz. c. 10 (explained and 
enforced by the statutes 14 Eliz. ce. 11 and 14, and 18 
Eliz. c. 11), which impose restrictions, not existing at 
the common law, on ecclesiastical corporations — such as 
cathedrals, collegiate churches, parsons, and other holders 
of spiritual livings (r) . From laying all which together, 
and examining the particular provisions of these statutes, 
we may collect that (subject to the relaxations introduced 
by recent Acts) all such corporations are restrained from 
making any grants or leases of their lands, unless under 
the following regulations, 1, They must not (as the 
general rule) exceed twenty-one years, or three lives, from 
the making. 2. The accustomed rent, or more, must be 
yearly reserved thereon. 3. Where there is an old lease 
in being, no concurrent lease can be made, unless where the 
old one will expire within three years. 4. No lease shall 
be made without impeachment of waste. 

In addition to the restrictions on alienation which have 
been already mentioned, — the object of which is the pro- 
tection of the successor, — ecclesiastical persons with the 
cure of souls are restrained from charging their benefices 
so as to render them liable to the payment of pension or 
profit thereout, even in their own time ; a provision in- 
tended for the protection of the incumbents themselves (y) . 
This is by force of the 13 Eliz. c. 20, under which statute 
it has been held that an instrument framed as a lease, but 
amounting in substance and design to a charge, is illegal 

(w) See also 21 Jac. 1, c, 1. 6 Ch. D, 175; and on appeal, ib. 

(a;) Some of the provisions of the 8 Ch. D. 709 ; and in Dom. Proc., 
Acts extend also to hospitals and 4 App. Ca, 324. 
colleges. See Magdalen Hospital {p) See Bac. Abr, Leases (F)* 
(Governors) r. Knotts, Law JRop., 
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and void : and that not only a direct charge, hut an 
agreement to charge a living, falls under the same con- 
sideration ( 2 ). 

Such, from the reign of Queen Elizabeth to that of King 
William the fourth, continued to be the state of the law in 
this matter, subject only to partial relaxations from time to 
time introduced by various acts of parliament (a) ; but in 
the reign last mentioned, a new series of statutes on the 
subject of grants or leases by ecclesiastical persons com- 
menced, involving sometimes additional restrictions, but 
more frequently relief from restrictions before existing. 

First, by 6 & 7 Will. IV. c. 20 (J), relative to the re- 
newal of church leases, it is provided, that no ecclesiastical 
corporation shall grant any new lease by way of renewal, 
until one or more of the persons for whose lives it was 
granted shall be dead ; and then only for the surviving 
life or lives, together with such new life or lives as shall 
make up the number, not exceeding three, for which the 
original lease was granted. And, further, that where the 

(r) As to this enactment (which 7 Geo. 4, c. C6 ; 6 & 6 Will. 4, 
is still in force, see per cur. Ex c. 70, s. 139. And since the 6 & 7 
parte Arrowsmith, LawEep., 8 Ch. Will. 4, c. 20, there are (besides 
D. 100) see Elig-ht r. Salter, 1 B. the provisions to be prusontlj men- 
& Ad 673; Newland v, Watkin, tioned in the text, the following: — 
9 Bing. 113; Alehin v. Hopkins, 6 & 7 Will. 4, c. 77, s. 26; c. 104, 

1 Bing. N. C. 99; Saltmarshe r. s. 3; 1 & 2 Viet. c. 31 ; 17 & 18 
Hewett, 1 Ad. & El. 812; Shaw Viet. cc. 84, 112; 20 & 21 Viet. 
t>. Pritchard, 10 B. & C. 241 ; Wal- c. 13 ; and also as regards colleges 
then V. Crofts, 20 L. J. (Exeh.) ami hospitals in particular, 19 & 20 
257 ; Hawkins f. Gathercole, 24 Viet. c. 88 ; 21 & 22 Viet. c. 44 ; 
L. J. (Ch.) 332. 22 & 23 Viet. cc. 19, 34 ; 23 & 24 

{a) Among the Acts of this de- Viet. c. 59. Some of the enact- 
BCription, prior to 6 & 7 W^ill. 4, ments in the above group of sta- 
c. 20, are 17 Car. 2, c. 3, s. 7 tutes refer to lag as well as to 
(revived by 6 Vict. c. 37) ; 29 ecclesiastical corporations, but for 
Oar. 2, 0 . 8 (extended by 1 & 2 the most part to those of the latter 
Will. 4, c. 45 ; 1 & 2 Vict. c. 107, class only. 

and 17 & 18 Vict. c. 84) ; 17 Geo. 3, (h) Explained and amended by 

c, 53 ; 21 Geo. 3, c. 66 ; 65 Geo. 3, 6 & 7 WiU. 4, o. 64. 

c. 147 ; 1 Geo, 4, c. 6 ; 6 Geo. 4, c. 8 ; 

3b2 
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previous lease was for forty, thirty, or twenty-one years, 
the renewed lease shall not he granted until fourteen, ten, 
or seven years of the first term shall have expired respec- 
tively ; and that there shall he no renewal for life, where 
the original lease was for yeai’s only. 

Next, it is provided hy 5 & 6 Yict. o. 27 (with reference 
to farming leases) that an incumbent may, with consent of 
his patron and bishop, demise for a term not exceeding 
fourteen years any part of the glebe or other church land, 
provided the best rent that can be gotten be reserved 
quarterly, — that no fine or foregift be taken for the lease, — 
that the lessee bo not made dispxmishable for waste, — and 
that the lease contain such covenants as to cultivation, 
management, and other matters, as the Act particularly 
specifies if) . But no lease shall be valid unless there be 
excepted out of the same the house of residence, and at least 
ten acres of land lying within five miles of it, and situate 
most conveniently for occupation by the incumbent (f?). 

It is also enacted by 5 & 6 Yict, c. 108, known as “ The 
Ecclesiastical Leasing Act, 1842,” that in certain cases 
the lands or houses of a benefice may be demised on an 
improving and repairing lease for any term, not exceeding 
ninety-nine years. The Act also contains a similar power 
of leasing, (but for the term of sixty years only,) with 
respect to watercom’ses, wayleaves, railroads, and other like 
easements upon or over the property belonging to such 
ecclesiastical persons (e) ; and also with respect to their 
mines, minerals, or quarries (/) . 

It is also provided by “ The Capitular and Episcopal 
Estates Act, 1851 ” (14 & 15 Yict. c. 104), that ecclesiastical 
corporations may, with the approval of the Church Estates 
Commissioners, sell to their lessees the reversion of the 
corporation in the premises comprised in the lease; or 

(c) 6 & G Viet. 0. 27, 8. 1. In (e) 6 & 6 Viet. c. 108, s. 4. 

certain cases such lease may he for (/) Sect. 6. See Doe rf. Bram- 

iwenly years. mall r. CoUingc, 7 0. B. 954. 

(</) Sect. 2. 
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may enfranchise any copyhold or customary land held of 
any manor belonging to the corporation ; or may effect 
exchanges with their lessees ; or may purchase the interest 
of such lessees, in any corporation lands, or the interest of 
any holder of copyhold or customary land belonging to 
such manor {g) . 

We have next, in order of time, to notice the “ Eccle- 
siastic^ Leasing Act, 1858 ” (21 & 22 Yict. c. 57,) — by 
which it is provided, that the Ecclesiastical Commissioners 
may make lawful, by their approval under seal (such 
consents having been first obtained as in the Act men- 
tioned), the lease of any part of the lands or other pro- 
perty of any ecclesiastical corporation, aggregate or sole, 
(except such as are in the Act specially excepted,) for such 
considerations, and for such terms, and under such cove- 
nants or agreements, on the part of the lessees, and gene- 
rally in such manner, as to the said commissioners shall 
seem advisable. 

It is however enacted by 23 & 24 Viet. c. 124, that no 
lands assigned by the Ecclesiastical Commissioners as the 
endowment of any see under that Act, shall be granted 
by the archbishop or bishop otherwise than from year to 
year, or for a term of years in possession not exceeding 
twenty-one years, at the best annual rent that can be 
reasonably gotten without fine ; the lessee not to be dis- 
punishable for, or exempted from liability in respect of, 
waste. And that in eveiy such lease such or the like 
covenants, conditions and reservations shall bo entered 
into, reserved or contained for the benefit of the arch- 
bishop or bishop and his successors, as under the 5 & 6 

[g) This Act is explained, colleges and hospitals are not in- 
ainended and continued by 17 & 18 eluded within the provisions of 
Viet. c. 116; 21 & 22 Viet. c. 94; these statutes; nor ‘‘any parson, 
22 & 23 Viet. c. 46 ; 23 & 24 Viet. vicar, perpetual curate, or other 
0 . 124 ; 31 & 32 Viet. c. 114, s. 10; incumbent of a benefice.’’ (See 
39 & 40 Viet. 0 . 69 ; and 42 & 43 14 & 16 Viet. c. 104, s. 11; 24 & 25 

Viet. c. 67. See also 35 & 36 Viet. Viet, c, 105, s. 3.) 

0. 88. It is to be noticed that 
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Viet. 0 . 27, are to be contained in a lease for the benefit 
of the incumbent and his successors, or as near thereto as 
the circumstances of the case will permit (A). But there 
is a proviso that it shall be lawful for the archbishop or 
bishop, with the approval of the Church Estates Commis- 
sioners, to grant mining or building or other leases, for 
such periods, for such considerations, and generally in such 
manner as they may think fit ; and that it shall be lawful 
for them to require that any portion of the rent reserved 
on any such lease, shall be payable to the Ecclesiastical 
Commissioners (i). 

By 24 & 25 Viet. c. 105, (amended by 25 & 26 Viet, 
c. 52,) it is enacted that it shall not be lawful for any 
rector, vicar, perpetual curate or incumbent, who after the 
passing of the Act shall become possessed or entitled to 
any manors, lands, tenements, or hereditaments belonging 
to any ecclesiastical benefice, — to lease or grant out the 
same in any other way than is authorized by the pro- 
visions of 5 & 6 Viet. cc. 27, 108 ; 14 & 15 Viet. e. 104 ; 
21 & 22 Viet. c. 57, and 23 & 24 Viet. c. 121 (A). 

The last statute connected with our present subject we 
propose to notice is the 26 & 27 Viet. c. 120. Its object 
is to enable the Lord Chancellor for the time being to 
dispose of, by way of sale, the several advowsons enume- 
rated in the schedule (all of them being benefices whereof 
the presentation is in his gift), and to ap2)ly the jmrehase- 
money or consideration, received in respect of each trans- 
action, either in augmentation of the income of the benefice 
so sold, or of the income of other poor benefices remaining 
still in his gift (1). 

(A) Vide sup, p, 740. than such as are of a cathedral or 

(t) 23 & 24 Viet. c. 124, ss. 2 — 8. collegiate church) are also included 

(A) By 24 & 25 Viet. c. 105, s. 2, in the Acts, 
the rights of leasing, &c. possessed (^) See also 35 & 36 Viet. c. 49, 
by present rectors, vicars, pei^petual and 36 & 37 Viet. c. 50, as to the 

curates and incumbents are pre- acceptance of church sites from 
served during their respective in- private donors, 
cumbencies, Prebendaries (other 
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Having thus endeavoured to explain the state of the 
law with respect to the endowments and provisions of the 
Church, properly so called, we shall conclude with some 
notice of certain profits of little comparative importance, 
hut which, as forming a part (however trivial) of the 
revenues of the clergy, ought to be considered in con- 
nection with the subject of this chapter. We allude to 
those fees and dues which go by the name of surplice fees 
(being payable on burials, marriages, and the like) ; and to 
Easter offerings, and mortuaries : all which axe mentioned 
generally in our books by the name of oblations^ and are 
of great antiquity (m). Indeed, it is said that voluntary 
oblations (from which these probably emanated) formed, 
with the produce of such lands as had been voluntarily 
bestowed, the whole revenue of the Church — until, in the 
fourth century, it was enriched with tithes {n ) . 

With respect to the surplice fees, it is said that none 
are due to the minister as of common right, but that they 
depend upon special custom only (o) : while as to Easter 
offerings, on the other hand, it has been laid down that 
they are due of common right to him who exercises the 
spiritual functions of the parish ; and that at the rate of two- 
pence per head, for all the parishioners of the age of sixteen 
and upwards {p). However, this may be, the liability to 
pay oblations, generally, is recognized by the statute law. 


{m) With regard to haptisms^ the 
demand of any fee or reward in 
respect of its celebration or of the 
registry thereof, is prohibited by 
35 & 36 Viet. c. 36. 

(«) Jac, Law Diet. Oblations ; 
Rennell v» Bishop of Lincoln, 7 
Bam. & Cress. 153. Vide sup. 
p. 725. 

ip) 3 Bl. Com. 90 Com. Dig. 
Dismes (B. 1). See Burdeaux r. 
Lancaster, 1 Salk. 332; Andrews 
r. Cawthome, Willes, 536 ; Little - 
wood i\ Williams, 6 Taunt. 277 ; 


Gilbert v. Buzzard, 3 Phill. 360 ; 
Spry i\ Gallop, 16 Mee. & W. 716 ; 
Novill Bridger, Law Rep., 9 
Exch. 214. 

{p) Laurence v, Jones, Bunb. 
173 ; Egerton r. Still, ib. 198. 
Other authorities for the proposi- 
tion in the text are cited in The 
Queen v. Hall, Law Rep., 1 Q. B. 
638 ; a case, however, in which the 
court intimated that the common 
law liability, as so stated, was liable 
to argument. 
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For by 2 & 3 Edw. YI. c. 13, it was provided, that all 
who, by the laws and customs of the realm, ought to pay 
offerings, shall yearly pay them to the incumbent of the 
parish at the four most usual offering days ; or otherwise 
at Easter; and by 7 & 8 WiU. III. c. 6, and 53 Q-eo. 
III. c. 127, that every one shall henceforth pay all offer- 
ings, oblations, and obventions to those persons to whom 
they are due (q). And oblations are made recoverable 
before two justices of the peace, where their amount does 
not exceed 10^. (r). Moreover, in churches and chapels 
built under the Church Building Acts, or the “New 
Parishes Acts,” (of which we shall presently speak more 
at large,) the payment both of fees and of offerings to the 
minister and clerk respectively, is specially regulated and 
secured (s). 

As to moHuarm, (on which the learning is more copious,) 
they are a sort of ecclesiastical heriots (^), being a custo- 
mary gift claimed by and due to the minister, in very 
many parishes, on the death of any of his parishioners {it). 
[They seem originally to have been, like lay heriots, only 
a voluntary bequest to the Church; being intended (as 
Lyndewoode informs us, from a constitution of Arch- 
bishop Langham), as a kind of expiation and amends to 
the clergy, for the personal tithes and other ecclesiastical 
duties, which the laity in their lifetime might have neg- 


(^) It has boon held, however, 
that “mortuaries” do not come 
within the provisions of 7 & 8 
Will. 3, c. 6. (Ayrton v, Abbott, 
14 Q. B. 1.) 

(r) In the case of Quakers the 
arrears are recoverable before the 
justices up to the amount of 60/. 
By the same statutes, and by 6 & G 
Will. 4, c. 74, and 4 & 5 Viet. c. 36, 
no offerings, or other ecclesiastical 
dues, can be recovered otherwise 
than before the justices, unless the 
amount shall exceed 10/. (or, in the 


case of Quakers, 60/.), or unless 
some matter of title comes in ques- 
tion. 

[s) As to -the Church Building 
Acts, vide post, p. 750 ; as to the 
New Parishes Acts, post, p. 763. 

(/) 2 Bl, Com. p. 425. As to 
heriots, vide sup. vol. i. p. 632. It 
is to be observed that “mortuaries” 
are not the same as “burial fees.” 
(Willes, 5 38 (u. ) . ) And see the case 
of Ayrton v, Abbott, 14 Q. B. 1. 

(«) None is due of common right, 
but by custom only. (2 Inst. 491.) 
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[looted or forgotten to pay. For this purpose, after the 
lord’s heriot or best good was taken out, the second best 
chattel was reserved to the Church as a mortuary (.r). 
And therefore in the laws of King Canute this mortuary 
is called soul-scot (]'aplj’ceac), or symhohnn aninim {y). 

It was antiently usual m this kingdom to bring the 
mortuary to church, along with the corpse when it came 
to be buried ; and thence it is sometimes called a corse- 
present ;* & term which bespeaks it to have been once a 
voluntary donation. However, in Bracton’s time, so early 
as Henry the third, we find it riveted into an established 
custom : insomuch that bequests of heriots and mortuaries 
were held to be necessary ingredients in every testament 
of chattels (s). The custom still varies in different places, 
not only as to the mortuary to be paid, but as to the person 
to whom it is payable. In Wales, a mortuary or corse- 
present was due upon the death of every clergyman to the 
bishop of the diocese; till this was abolished, upon a 
recompense given to the bishop, by the statute 12 Ann. 
st. 2, c. G. And in the archdeaconry of Chester, a custom 
once prevailed, that the bishop should have at the death 
of every clergyman dying therein his best horse or mare, 
bridle, saddle, and spurs, his best gown or cloak, hat, 
upper garment under his gown, and tippet and also his 
best signet or ring {a) . But by the statute 28 Geo. II. c. 6, 
this mortuary was directed to cease ; and the Act settled 
upon the bishop an equivalent in its room. 

The variety of customs with regard to mortuaries, giving 
frequently a handle to exactions on the one side, and 
frauds or expensive litigations on the other, it was thought 
proper by the statute 21 Hen. VIII. c. 6, to reduce them 
to some kind of certainty. For this purpose it is enacted 
that all mortuaries or corse-presents to parsons of any 

(a:) Co. Litt. 186 ; Provinc. 1. 1, («) Bract. 1. 2, c. 26 ; Flet. 1. 2, 

tit. 3. ^7. 

(y) C. 13. («) See Hinde 1 ^. Bishop of Ches- 

ter, Cro. Car. 237. 
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[parish shall be taken in the following manner; unless 
where by custom less or none at all is due : viz., for every 
person dying therein who does not leave goods to the value 
of ten marks, nothing ; for every person who leaves goods 
to the value of ten marks, and under thirty pounds, 3s. 4d . ; 
if above thirty pounds, and under forty pounds, 6s. 8(f. ; if 
above forty pounds, of what value soever they may be, 1 Os. 
and no more. And that no mortuary shall be paid, in any 
parish, in respect of a JeMC covert ; nor for any child ; nor 
for any person not being a householder therein ; nor for 
any wayfaring man ; but such wayfaring man’s mortuary 
shall be paid in the parish in which he had his usual 
residence. And upon this statute stands the law of 
mortuaries to this day (^>).] 

2 Bl. Com. p. 427. 
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CHAPTER IV. 

OF NEW ECCLESIASTICAL DISTRICTS AND PARISHES, AND 
OTiIeR extensions of the original church ESTA- 
BLISHMENT. 


The constitution of the Church of England, in what regards 
its regular and proper establishment of prelates, ministers, 
churches and endowments, is, for the most part, as antient 
as the common law itself. But in modern times, and 
particularly of late, various alterations have been intro- 
duced, tending greatly to improve and enlarge that 
establishment — and wo shall give some account of these 
in the course of the present chapter. 

The spiritual ministrations of the Church are mainly 
entrusted to the parochial clergy — in other words, the 
rectors and vicars of the different parishes of which the 
realm is composed, together with the curates whom they 
may think fit to employ for their assistance («). Each 
parish contains a church — the parochial division of the 
kingdom being indeed itself referential to the establishment 
of churches therein; every place in which a church has 
happened to be erected and endowed, having received from 
remote times the denomination of a parish {h). These 
parishes when first founded were presumably, in general, of 
a size and population proportioned to the establishment of 
the single church and minister thus respectively provided 

(a) As to perpetual curates, vide formation of parishes and parish 
sup. p. 685. churches, vide sup. vol. i. p, 118; 

(5) ^^FarocJda est locus in quo deg it Hallam, Mid. Ages, vol. ii, p. 205, 

populus alicujus ecclesice . ” ( J efErey ’ a 7th edit, 

case ; 5 Rep. 67 a.) As to the 
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for them ; and the number of them has, from a very early 
period, been such as to comprehend almost the entire realm 
— there being, comparatively, but very few and scanty por- 
tions of territory which have remained extra-parochial. 

To the uniformity of this system the only exception was, 
that in certain parishes, together with the church, chapels 
were at an early period founded, in which divine service, 
and (in some instances) the rites of sacrament and burial, 
might be lawfully celebrated, in the same manner as in 
the parochial churches themselves. These chapels are of 
various descriptions. Some are private (r), being erected 
for the use only of particular persons of rank, to whom 
this privilege was conceded by the proper authorities — 
while others are piihlic, and designed for the benefit of 
particular districts lying within the parochial ambit (c?). 
These last were, in general, founded at some date later 
than the parish church itself : and wore designed for the 
accommodation of such of the parishioners as in course 
of time fixed their residence at a distance from its site ; 
and chapels so circumstanced are described as chapels of 
case^ because built in aid of the original church (e) . But 
there are some chapels of ease which seem to have been 
coeval with, and independent of, the parish church ; and 
to have been designed for the benefit of some particular 
districts never included within its pale, though locally 
embraced by the parochial division (/) . With respect to 

(c) As to private chapels and the specified in his licence, shall be 
freeholds therein, sec Chapmans. subject to no control or interference 
Jones, Law Rep., 4 Exch. 273 ; on the part of the incumbent of 
Duke of Norfolk ti. Arbuthnot, ib. the parish or district wherein the 
4 C. P. D. 290 ; 5 0. P. D. 390. See chapel is situate, 
also 34 & 35 Viet. c. 66, an Act to (c^) Godolph. Ab. 145 ; Pam- 
amend and define the law relating worth v. Bishop of Chester, 4 B. 
to private chapels, and to such as & C. 568. 

belong to colleges, schools, hos- (e) Wats. C. L. 645 ; Famworth 
pitals, asylums and other public v. Bishop of Chester, ubi sup. ; 
institutions ; and enacting that the Reg. v, Foley, 2 C. B. 664. 
minister thereof, so far as regards (/) Craven v. Sanderson, 7 Ad. 
the performance of the services & El. 880. 
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these chapels of ease — also called chapels belonging to the 
mother church {g) — they are m&ffc parochial^ in which both 
divine worship and the rites of sacrament and burial 
are performed — or mere chapels of ease, and designed 
for divine worship only. But as to chapels of ease of 
either description, these doctrines equally prevail — that 
of common right the nomination to them is in the in- 
cumbent of the parish church, and cannot ho taken from 
him except by agreement between himself, tlio patron and 
the ordinary (/c) ; and that the establishment of a chapel 
of ease in any parish does not of itself deprive the in- 
habitants accommodated therein, of the right of resorting 
to the parish church ; nor, on the other hand, does it 
exempt them from any parochial burthen to which they 
would otherwise be liable (/). 

To the number of chapels thus created in antient times 
considerable additions have been made in comparatively 
modern periods — many new chapels of ease (particularly 
in towns) having latterly been built and endowed, to meet 
the demands of a population beginning to overflow ; and 
among these may be particularly noticed a species of re- 
cent introduction, called proprietary chapels (A) ; so called 
because they are the property of private persons, who 
have purchased or erected them with a view to profit or 
otherwise (/). 

Wats. C. L. 645. As to with which it did not seem neces- 

maldng chapels of ease indepen- sary to incumber the text. Some 

dent of the parish church, see 1 & are free chapels^ so called because 

2 Will. 4, c, 38 ; 1 & 2 Viet. c. 107, not liable to the visitation of the 

s. 7. As to annexing* thereto part ordinary, as churches and chapels 

of the parish tithes, 1 & 2 Will. 4, generally are. These free chapels 

c. 45 ; 28 & 29 Viet. c. 42. are always of royal foundation, or 

{h) Famworth v. Bishop of Ches- founded at least by private persons 

ter, 4 B, & C. 568 ; and see Dixon to whom the crown thought fit to 

V, Kershaw, Amb. 528 ; Duke of grant the privilege, (Wats. 0, L. 

Portland v. Bingham, 1 Hagg. 168. ubi sup. ; 1 Bum, E. L. 298.) 

(i) Ball V, Cross, 1 Salk. 165; [k) Moysey v, Hilcoat, 2 Hagg. 

see Dent v. Rob, 1 You, & C. 1. In 30. 

chapels another distinction exists, {^) As to propiietawy chapels, see 



750 BK. IV. OF PUBLIC BIGHTS. — PT. II. OP THE CHUBCH. 

But these casual additions to our regular establishment, 
though numerous, were not found adequate to the grow- 
ing exigency of the case. And in 1818 the legislature 
began to apply itself, systematically, to the great object 
of extending the accommodation afforded by the national 
Church, so as to make it more commensurate with the 
wants of the people. In that year, and during the interval 
which has since elapsed, a variety of statutes have been 
passed for this purpose, which are known by the“ general 
denomination of the Church Building Acts (»/). 

Under the authority of these Acts the crown appointed, 
for a limited period, a corporate body of commissioners, who 
were directed to ascertain where the accommodation of 
additional churches and chapels was required ; and out of 
the funds placed at their disposal by parliament to cause 
such as they thought necessary to be built, or to assist the 
parishioners, or any persons subscribing, with grants or 
loans of money for the purpose. Other and extensive 
powers were also entrusted to these commissioners, with 
respect to the division of parishes, (so far as ecclesiastical 
purposes were concerned,) into separate parishes or separate 
ecclesiastical districts — and also with regard to many other 
matters of the same general character. 

As these statutes contain provisions vastly too numerous 
and complex for particular notice, and as their importance 
is in some directions partly superseded by the other more 
recent enactments, of which we are about to speak, we 
shall content ourselves with stating that in the year 1866 , 
the powers of the Church Building Commissioners, after 
being long and largely acted upon, were transferred to 

Bosanquet i\ Heath, 9 W. E., Q* & 5 Viet, c, 38, s. 19 ; 6 & 7 Viet. 

B, 34, c. 37, 8. 24 ; 7 & 8 Viet, c. 66 ; 8 & 

(w) 68 Geo. 3, c. 46 ; 3 Geo. 4, 9 Viet. c. 70 ; 9 & 10 Viet. cc. 68, 

c. 72; 6 Geo. 4, e. 103 ; 7 & 8 88; 11 & 12 Viet. c. 37; 14 & 15 

Geo. 4, c. 72 ; 1 & 2 Will. 4, c. 38 ; Viet. e. 97 ; 17 & 18 Viet. e. 32 ; 32 

2 & 3 WiU. 4, e. 61 ; 1 & 2 Viet. & 33 Viet. e. 94 ; 34 & 36 Viet, 

c. 106, SB. 26, 80 ; c. 107 ; 2 & 3 o. 82, 

Viet. c. 49 ; 3 & 4 Viet, c, 60 ; 4 
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“The Ecclesiastical Commissioners,” — another corporate 
body, of which the origin was as follows {n). 

During the course of legislation upon chm’ch building 
and the division of parishes for ecclesiastical purposes that 
has been just described, the zeal of the nation was also 
gradually excited for the improvement of our ecclesiastical 
establishment in other particulars — and tliis, in the year 
1835, resulted in an event of the utmost importance. 
This was the appointment of royal commissioners, directed 
to consider the state of the several dioceses with reference 
to the amount of their revenues and the more equal dis- 
tribution of episcopal duties ; to consider the state of the 
cathedral and collegiate churches, with a view to the sug- 
gestion of such measures as might render them more con- 
ducive to the efficiency of the Established Church — and, 
also, to devise the best mode of providing for the cure of 
souls, with special reference to the residence of the clergy 
in their respective benefices. 

The persons acting under these commissions presented 
several reports, containing a variety of recommendations 
for improvement of our ecclesiastical system ; and these 
were followed by an Act of parliament, G & 7 Will. IV. 
c. 77, incorporating “ The Ecclesiastical Commissioners 
of England” (o) ; and empowering them to lay before 
the sovereign in council, such Schemes as might be best 
adapted to carry the aforesaid recommendations into effect. 
And it was enacted that any such Scheme, when duly rati- 

(«) See 19 & 20 Viet. c. 55. Viet. c. Ill ; 31 & 32 Viet. c. 114 ; 

(o) As regards the Ecclesiastical 33 & 34 Viet. c. 39 ; 36 & 37 Viet. 
Commissioners, see also the follow- c. 64; 38 & 39 Viet. c. 71. By 
ing statutes: 3 & 4 Viet. c. 113, 13 & 14 Viet. c. 94, ss. 1, 3, there 

s. 78 ; 4 & 5 Viet. c. 39 ; 6 & 7 Viet. was formed out of these com- 
ce. 37, 77 ; 7 & 8 Viet. c. 94 (re- missioners, a distinct committee 
pealed as to sect. 17 by 23 & 24 termed “ the Church Estates Com - 
Viet. c. 124, s. 1); 10 & 11 Viet. missioners,’* to whom the sale, 
c. 108; 13 & 14 Viet. cc. 41, 94; purchase and management of 
14 & 15 Viet. c. 104 ; 16 & 17 Viet. lands, and all similar matters, are 
cc. 35, 60 ; 19 & 20 Viet. cc. 56, entrusted. 

104 ; 23 & 24 Viet. c. 124 ; 29 & 30 
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fied by order in council, should have the same effect as if 
it had formed part of that Act (p). 

In pursuance of this provision, the Ecclesiastical Com- 
missioners — who now comprise other persons in addition 
to the original members, and include all the bishops of 
England and Wales, and the chief justice, as well as some 
other persons of distinction ( y) — prepared a variety of such 
Schemes as above described ; and these have now (having 
been duly ratified) acquired the force of legislative enact- 
ments (r). 13y these Schemes, and by the authority of 

certain Acts of parliament connected with them, various 
alterations have been made in the arrangement and limits 
of dioceses (s) — the sees of Grloucestcr and Bristol have 
been united, and additional bishoprics established (^) . 
And, in order to augment the income of the smaller 
bishoprics, contribution has been required to be made from 
time to time from the revenues of the larger bishoprics, 
without prejudice however to the rights of existing prelates. 

Among the general measures of Church reform, intro- 
duced in consequence of the recommendations of the com- 
missioners appointed in 1835, are the provisions contained 
in 1 & 2 Viet. c. 106, as to the residence of the parochial 
clergy on their livings, and as to the law of pluralities and 
various other matters of wliich we have already given sor' 
account («) . There are also those which are contained in 
3 & 4 Viet. c. 113, and 4 & 5 Viet. c. 39. The statutes 
last named, which are commonly called the Cathedral 
Acts (a?), among numerous other arrangements, provide 

(p) By 13 & 14 Viet. c. 94, 8. 26, («) See one of these, 26 & 27 

the Ecclesiastical Commissioners Viet. c. 36. As to the effect upon 
are required to lay an annual re- the jurisdiction of the different 
port before the Secretary of State Ecclesiastical Courts produced by 
(to'bo by him submitted to parlia- alterations thus made, see 10 & 1 1 
ment) of all their proceedings for Viet. c. 98 ; 21 & 22 Viet. c. 60 ; 
the ourrent year. and 42 & 43 Viet. c. 67. 

(^) 3 & 4 Viet. c. 113, s. 78. (() As to these sees, vide sup. 

(r) See 31 Viet. c. 19, an Act p. 330, n. (a). 

confirming the validity of certain (u) Vide sup. pp. 691 — 694. 

orders in ooimcil ratifying Schemes. (r) See also 6 & 7 Viet. c. 77 ; 23 
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for the suspension of a large number of canonries, — sub- 
ject, in certain events, to a power of revival, upon condi- 
tion of their being newly endowed (y) : for the suppression 
of all sinecure rectories, except those in the patronage 
of private persons (s) ; for the suppression of certain 
deaneries («) ; for the vesting of the estates and profits 
of all such preferments, together with the endowments 
of non-resideutiary prebends, and some other dignities 
and oihces, in the Ecclesiastical Commissioners (b ) ; and 
for the consolidation of all the property so vested, with 
the accruing interest, into a common fund, to be applied 
(in general, and under such authority as in the Acts pro- 
vided) in making additional provision for the cure of 
souls, in parishes where such assistance shall be most re- 
quired (o ) . 


But provisions of a not loss important character and of 
still more recent date, with reference to the same great 
object of putting the Church into a state of full efficiency, 
are to be found in the 6 & 7 Viet. c. 37 (“ The New 
Parishes Act, 1843 ”), the 7 & 8 Viet. c. 94 (“ The New 
Parishes Act, 1844”), and the 19 & 20 Viet. c. 104 
(“ The New Parishes Act, 185G ”). The second of these 
Acts — relating to matters of detail only — it will be suffi- 
cient to have thus mentioned. But of the first and the 
last, some additional account must be here given {<1). 


& 24 Viet. cc. 59, 124 ; 31 & 32 
Viet. e. 114; and 36 & 37 Viet, 
c. 39. 

(y) 3 & 4 Viet. c. 113, s. 20. 

{z) Sects. 48, 54 ; 4 & 6 Viet, 
c. 39, s. 17. Provision is also made 
for suppressing sinecure rectories 
in private hands, with the concur- 
rence of the patrons. (3 & 4 Viet. 
0 . 113, s. 48.) 

(a) 3 & 4 Viet. c. 113, ss, 21, 61 ; 
4 & 5 Viet. c. 39, 8, 6. 

VOI.. II. 


(/>) 3 & 4 Viet. c. 113, ss. 49, 
51 ; 4 & 5 Viet. c. 39, ss. 6, 7. 

(t!) 3 & 4 Viet. c. 113, s. 67, 
extended by 23 Sc 24 Viet. c. 124, 
s. 12. See Report of Royal Com- 
missioners to inquire into the state 
and condition of the Cathedrals 
and Collegiate Churches of Eng- 
land and Wales. This Report was 
published September, 1854. 

(d) As to the names given in 
the text to these Acts, see 19 & 20 

3 (‘ 
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The 6 & 7 Viet. o. 37, provides that the Ecclesiastical 
Oommissioners may form out of the larger and more 
populous parishes separate districts for spiritual purposes. 
Any scheme, however, with this object is to be first laid 
before the incumbent and patron, so as to give them an 
opportunity for making such remarks or objections as may 
occur to them {e ) . 

Upon the district being thus constituted, a minister is 
to be nominated thereto, with an income of not less than 
100/. per annum (/) : and the right of nomination thereto 
may be assigned to any ecclesiastical corporation, or to the 
universities of Oxford, Cambridge, or Durham, or any of 
their colleges, or to any private j)erson or his nominee or 
nominees, — upon condition of contributing, in a certain 
proportion, to the permanent endowment of the minister, 
or towards a church or chapel for the district {g ) ; but until 
the patronage shall be so assigned, the right of nomination 
shall belong, alternately, to her Majesty and the bishop of 
the diocese (h). The funds placed in the hands of the 
Ecclesiastical Commissioners are also made available for 
the purpose of endowing or augmenting the income of the 
ministers of the new districts to such an amount, and in 
such proportion and manner, as the Commissioners may 
recommend (i). 

At any time after the constitution of such a district, and 
while it is still unprovided with a church, the bishop is also 
empowered to license any building within the same, for 

Viet. c. 104, s. 86. The first two consolidation of portions of two or 
are also popularly known as Sir more benefices held in severalty, 
Robert Peers Acts ; and the last, and as to the assignment of pa- 
as The Marquis of Blandford’s. tronage. 

There is also an Act, 32 & 33 Viet. (^) 6 & 7 Viet, c, 37, s. 9. 

c. 94, passed in the year 1869, to (/) Ibid, 

amend the New Parishes and the (^) Sect, 20, 

Church Building Acts, Its provi- (^) Sect. 21. And see 7 & 8 

sions are chiefly in reference to the Viet, c. 94, s, 1. 

subject of pews And sittings, to the (i) 6 & 7 Viet, c. 37, s, 19* 



CHAP. IV. — OF EXTENSIONS OF THE ESTABLISHMENT. 756 

the performance of divine service {k ) ; and may license the 
nominated minister to perform in the district any pastoral 
duties, -with the exception only of burials and marriages ; 
and the minister so licensed shall be considered as having, 
to that extent, the cure of souls within the district, and 
that independently of the incumbent of the parish church (f ) : 
and he shall be a body corporate, with perpetual succes- 
sion, by the style of the “ minister ” of such district. But 
after a* church or chapel shall have been built or purchased 
for the district, approved by the Commissioners by an 
instrument under their common seal, and duly consecrated, 
— the district shall (immediately upon such consecration) 
become a new parish for ecclesiastical purposes ; and it 
shall thereupon become lawful to solemnize marriages, 
baptisms, churchings, and burials therein {ni) ; and the 
minister, having been first duly licensed by the bishop to 
such church, shall thereupon ipso facto become the vicar 
thereof («) ; but the permanent endowment provided for 
him must not be less than 150/. per anmmi (o). And tho 
new church shall be styled and designated a vicarage, and 
shall be deemed to be a benefice with cure of souls to all 
intents and purposes ; and two fit persons, being members 
of the Church of England, shall be annually chosen, by 
the vicar and inhabitants of the new parish, as church- 
wardens ; who shall be charged with all the ordinary duties 
of churchwardens in ecclesiastical matters, but not with 
any duties as overseers of the poor {p). 

Under this Act, no district could be constituted if there 
already existed within its limits any consecrated church 
or chapel in use for divine worship (y), but this restric- 

{k) 6 & 7 Viet. c. 37, s. 13. prior to which, such ministers were 

(/) Sect. 11. termed ‘‘perpetual curates.’’ (As 

(m) Sect. 16. See Cronshaw v. to this Act, vide sup. p. 685.) 

The Wigan Burial Board, Law (o) 6 & 7 Viet. c. 37, s. 9. 

Rep., 8 Q. B. 217. {p) Sect. 17. 

[n) See 31 & 32 Viet. c. 117, (?) Sect. 9. 

3c2 
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tion was taken away by tbe 19 & 20 Viet. c. 104, the 
latest of tbe three “ New Parishes ” Acts already re- 
ferred to. By this last statute, the Ecclesiastical Com- 
missioners are moreover empowered, on the constitution 
of any new district, to specify some existing or intended 
church within it, as the parish church thereof: and the 
incumbent of such church is made liable for the perform- 
ance of all pastoral duties within the limits of the new 
parish (/'). And the Commissioners are also empowered 
to recommend the constitution of such a district, without 
the permanent endowment required by the Act of 6 & 7 
Viet. c. 37, — if it shall appear to them that there is reason 
to expect from other sources an adequate maintenance for 
the incumbent (s). 

This last statute contains also a variety of additional 
enactments with regard to the assignment of patronage 
of these new churches, in return for endowment (^) ; but 
these are of a character too copious and complicated for 
detail in this place (m). It contains also provisions in ex- 
tension of previous powers of the same general description 
under the Church Building Acts — whereby the Commis- 
sioners may, by Scheme ratified in council, divide any 
parish into two or more distinct and separate parishes for 
all ecclesiastical purposes whatsoever ; and may regulate the 
duties of the incumbents of the respective divisions, as 
also the performance of the offices and services in the 
respective churches, and the fees to be taken for the same 
respectively ; as well as any other matter which may become 
necessary or expedient to arrange for, by reason or in con- 
sequence of such change {x). Such division of a parish, 
however, as here referred to, can only be made with the 

(r) 19 & 20 Viet. c. 104, s. 2, may be assigned, if other sources 

(s) Sect. 3. The Commissioners fail, but not otherwise. (Sect. 6.) 

may, with consent of the bishop, (t) Vide sup. p. 753. 

order that pew rents may be taken (w) Sects. 16, 22. 

in anjr church to which a district (;r) Sect. 25. 
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consent of the patron and bishop of the diocese, and is 
in no case to take effect until the next avoidance of the 
church, unless with the consent in writing of the actual 
incumbent {y). 


(y) 19 & 20 Viet. c. 104, s, 25. 
That heavily loaded branch of law 
which consists of recent improve- 
ments in our church system, com- 
prises some enactments in the pre- 
sent reign, which have not been 


found capable of convenient ar- 
rangement in our text. They will 
chiefly be found in 1 & 2 Viet, 
cc. 106, 107 ; 2 & 3 Viet. co. 30, 
49; 14 & 15 Viet. c. 97. 


END OF THE SECOND VOIAIME. 
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A. 

Abandonment, 
of goods, 132. 

Abbey lands, 727. 

Abbots, 331, n. 

Abdication, 

of James II. , .439. 

Abduction, 

of cliild, 29C. 

Abeyance, 

peerage in, Cll. 

Abjuration, 

oath of, 340, 404. 

Absconding debtor, 153, 154, n. 

Abuser, 

of office, 625, 

Acceptance, 

of a bill, 117. 
of goods, 67, 69. 

Accession, 

property by, 21. 

Accidental fire, 236. 

Account, 

residuary, 208, n. 

Accounts, 

of bankrupt, 159, 

Act of God, 62, n., 141. 

Act of Grace, 390. 

Act of Parliament, 

against Conventicles, 710. 
of indemnity, 624, n. 
of settlement, 400, 442, 473. 
of supremacy, 707. 
of toleration, 710. 
of uniformity, 707, 710. 
of union with Ireland, 402, n. 
of union with Scotland, 402. 


Action, 

cliosc in, 10, 44. 

Acts of bankiTiptcy, 153. 

Ad litem, 

guardian, 305, 314. 

Ademption, 

of legacy, 207. 

Adecpiacy, 

of consideration, 58. 

Adjourning, 

examination of bankrupt, 159. 
parliament, 392. 

Adjudication, 

in bankruptcy, 153 — 156. 

Administration , 

generally, 180, 194. 
bond on, 199. 
how granted, 194. 
order of, ih, 

ad colligendum bona, 19(). 
cum testamento annexo, 197. 
de bonis non, 198. 
durante absentia, 197. 
durante minorc (etate, ih, 
limited or special, 198. 
pendente life, 197. 

Administrators, 

nature of, generally, 180 — 213. 
origin of, 184. 

Admiralty, 

first lord of the, 461. 
commissumers of the, i^,, n. 

Adultery, 

generally, 279, 

when ground for divorce, 281. 

Advancement, 

to children, 211. 
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Advowson, 

generally, 718. 
appendant, 719. 
in gross, ih. 
sale of, 724. 
vested in Jew, 719. 
in papist, ib. 

Affairs, statement of, 
by bankrupt, 169. 

Affiliation, 299. 

Affinity, 243. 

Affirmation, 

in lieu of oath, 340. 

After demand, 

bill payable, 120. 

After sight, 

bill payable, ih. 

Age, 

for different purposes, 2 14, 304. 
how computed, ib. 

Age of consent, 

for maniage, 244. 

Age of nurture, 297. 

Agency — sec Agent, 

Agent, 

in relation to principal, 03— 6C. 

general, 05. 

special, ib. 

how constituted, 03. 

how determined, 6**. 

implied, 63. 

liability of, 06. 

infant as, 63, n., 300. 

wife as, 63, n. 

Aggi’egate fund, 580. 

Agistment, 79. 

Agreement — see Conthact. 

Agreement, stamp on — sec Stamps. 

Agricultural fixtures, 219. 

Aids, 

parliamentary, 349, 557. 

Albert, the late Prince, 451. 

Albinatus jus, 412, n. 

Alfred the Great, 424, n. 

Alien Act, 412, n. 

Alien enemy, 16, 412. 

Alienation, 

by clergy, 737-742. 


Aliens, 

who are, 407. 

legal rights of, 16, 411, 415. 
naturalization of, 413. 
registration of, 412. 
removal of, 412, n. 
in parliament, 341, 416. 

Alimony, 279. 

Allegiance, 

nature of, generally, 402. 
natural and local, 406, 407. 
oath of, 307, 340, 404, n. 

Allowance, 

to bankrupts, 159, n. 

Ambassadors, 

generally, 487. 
privileges of, 488. 

Amendments, 

to bills, 388, 389. 

Ammunition, 

exportation or importation of, 505. 

Animals, 

brood of, 22. 
domitm naturm, 5. 
form naturoR, 5, 18, 221. 
property in, 4, 8, 18. 
stealing, 7. 

Animus revertendi, 0. 

Annates, 535. 

Annual parliaments, 327. 

Annuities, 

enrolment of, 04, n. 

for lives, 93. 

to royal family, 453, n. 

Aunulum et baculura, 667. 

Annus luctua, 290. 

Antenati, 286, n. 

Antenuptial settlement, 275. 

Anticipation, 

clause against, 274. 

Apparent partner, 100, 

Appeal, 

from revising barristers, 357. 
in bankruptcy, 164, 
in ecclesiastical causes, 530. 

Apj)ondant advowson, 719. 

Appointment, 

of a trustee in bankruptcy, 157. 
certificate of, in bankraptcy, 166, 
of executor, 191. 
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Appointment, public, 

elfect of demise of crown on, 395, n. 

Apportionment, 

of tithe rent-charge, 734, 

Apprentices, 

generally, 229. 
parish, 230. 

Appropriation, 

of supplies, 681. 

Appropriation Act, 581, n. 

Appropriations, 680, 

Appropriators, xh. 

Arbitrary tithes, 727. 

Archbishops, 

appeal to, 670. 
election of, 668. 
resignation of, 676. 

Archdeacon, 678. 

Armigeri natalitii, 618. 

Arms, 

exportation and importation of, 505. 

Army, 684—- 594. 

Army Act (1881), 591. 

Army Annual Act (1882), 591, n, 

Anny Discipline Acts, 591, 

Arra, 67, n. 

Arrangement, 

liquidation by, 177. 

Array, 

commissions of, 587. 

Arrest, 

of debtor, 154, n. 
of peers, 612, n. 
of members of parliament, 344, 
ambassadors privileged from, 488. 

Articles, 

of war, 592. 
of the navy, 597. 

Articles of Faith— see Akticles, 
Thiety-nine. 

Articles, Thirty-nine, 663, 689, 704. 

Artificers, 618, n. 

Artillery volunteers, 589, n., 590, n. 
gold or silver, 626, n. 


Assembling, 

of parhament, 324. 

Assent, 

declaration of, 663, 689. 
of Crown to bill, 389. 
of father to marriage, 248, 262, 
296. 

of husband to will, 188. 

Assessed taxes, 570. 

Assessors under Church Discipline Act, 
674. 

Assets, 

nature of, 202 ct seq, 
in future, 205, 
quando acciderint, ih. 

Assignee, 

of marine policy, 130. 

Assignment, 
title by, 43. 
of a debt, 45. 
of bond, ih, 
of chattels, 48. 
of chose in action, 45, 124. 
of copyright, 37. 
of patent, 30. 
of pay, 44. 
of personalty, 43, 52. 
of policy, 136. 
of securities, 106. 

Assize of arms, 686. 

Assured, the, 127. 

Atheling, Edgar, 424, 436. 

Athelstan, 424. 

Aubainc, droit do, 412, n. 

Auction of land, 75, n. 

Audit, 

in bankruptcy, 172. 
of public accounts, 532. 

Augmentation of livings, 537. 

Aulnager, 520. 

Aurum regime, 449. 

Author — see Copyeioiit. 

Autre droit, 266, 269. 

Average, 134. 

Average adjusters, 134, n. 

Average loss, 132. 

Average staters, 134, n. 
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Bachelor, 616, n. 

Bachelor, knight, 615. 

Bailee, 

^ property in goods, 81. 

his right of lien, ih. 

when liable for negligence, 80. 

BailifEs, varieties of, 
bound, 634. 

in inferior courts, 634, n. 
of county courts, ih. 
of hundreds, 634. 
special, 635. 

Bailment, 

generally, 9. 
contract of, 79. 
different classes of, 80, n. 

Ballot Act (1872), 373 ei seq. 

Bank holidays, 119. 

Bankrupt, 

allowance to, 158, u. 
being beneficed clergyman, 168, n. 
bona fide conveyance by, 170, 171. 
certificate of discharge of, 165. 
examination of , 157, 159. 
felony by, 162. 

fraudulent conveyance by, 153. 
fraudulent preference by, 170. 
infant may not be made, 152. 
liable to imprisonment, when, 160. 
married woman may be made, 152. 
misdemeanors by, 160. 
must make full disclosure, ih, 
must surrender himself, 159. 
order for discharge of, 162. 
personal estate of, 166, n. 
protection of, 162. 
public examination of, 159. 
statement of afi'airs of, ih. 
being trader, 150. 
what property of, vests in the 
trustee of, 160, 166. 
when not entitled to his order of 
discharge, 163. 
who is capable of being, 149. 

Bankruptcy, 

history of the law of, 146. 
old certificate of conformity in, 
160, n. 
effect of, 165. 

proof of debts in, 158, 165. 
dividends in, 173. 
title by, 145, 179. 


Bankruptcy, 

in case of firm, 151. 
of peer, 349. 

of member of parliament, 369. 
of justices, 649. 

Se$ Bankeuptcx Act, 1869; 
Bankeupt. 

Bankruptcy Act (1849), 148, n., 163, n. 

Bankruptcy Act (1854), 148, u. 

Bankruptcy Act (1861), ib. 

Bankruptcy Act (1869), 

acts of bankruptcy un,der, 153. 
adjudication under, 153 — 156. 
appeal under, 164. 
committee of inspection under, 
156, 172. 

comptroller under, 172. 
county court jurisdiction under, 
148, n. 

petition under, 154. 
proceedings after adjudication 
under, 156. 
trustee under, 157. 

Bankruptcy, Court of, 
for London, 148. 
for country, 148, n. 

Banneret, knight, 615. 

Banns, 

publication of, 247, 249. 
in a wrong name, 247, n. 

Baptism, 

no fee for, 743, n. 

Baptists, 709, n. 

Bargain and sale, 45, n. 

Baron, 

title of, 606. 

Baron and feme— see Husband and 
Wife. 

Baronet, 615. 

Barony, 

by tenure, 608, n. 
of bishop, 607. 

Barratry, 131. 

Barristers, 619. 

Barristers, revising — see Ivevisino 

Baeeistehs. 

Barter, 67. 

Bastards, 

maintenance of, 298, 299. 
property of, 301. 
settlement of, 302, 
marriage of, ib, 
legitimation of, 303. 
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Bastardy Laws Amendment Acts, 299, 
300. 

Bastardy Order, 300. 

Bath, Knight of the, 614, 617, n. 
Beacons, 604. ^ 

Beadle, 704, n. 

Bees, 5, 7, n. 

Beneficed bankrupt, 168, ii. 

Benefit of clergy, 612, n., 664, n. 
Beverley, 

disfranchisement of, 337, n. 

Bible, 

printing the, 39. 

Bill,^ 

in parliament, 384. 
of supply, 350, 390. 
for naturalization, 412. 

Bill, exchequer— see Exchequee. 

Bill of exchange, 

ori^n of, 113, 114. 

varieties of, 114. 

to order, 115. 

to bearer, ib. 

indorsement of, 115, 116. 

maturity of, 116, 

acceptance of , 117 — 119, 121, 122, 

protest of, 120, 121, 

Bill of Exclusion, 436. 

Bill of lading, 48, 88. 

Bill of Rights, 400, 473, u. 

Bill of sale, 50, 61. 

Billeting soldiers, 591. 

Bills of Exchange Act (1871), 117. 

BiUs of Exchange Act (1882), 113. 

Bills of Sale Acts (1878 and 1882), 51. 

Birth, 

time of, 286, 289, n. 

Bishops, 

generally, 330, 667 — 678. 
coadjutor, 671, n. 
suffragan, ib, 
election of, 667 — 670. 
precedency of , 617, n. 
resignation of, 677. 
preferments of, ib, 
as charity trustees, 673, n. 
as peers, 330. 
temporalities of, 534. 
courts of, 675. 


Blank, 

indorsement in, 115, 116. 

Blood royal, 462. 

Board of Trade, 

duties of, 466, 603, 504, 523, 639, 
547, 734. 

returns of, 465, n. 

Bona, 

confiscata, 553. 
notabilia, 192, 193. 
vacantia, 642. 
waviata, 661. 

Bond, administration — see Adminis* 

TEATIOIf. 

Bonds, 107. 

' m 

Book, 

copyright in, 33. 

Book post, 573. 

Booths, 

for polling, 374, 

Borough, 

justices, 642, n. 
police, 658. 
voters, 359 — 366. 

I^oroughs, 

disfranchised, 337, n., 384. 
incorporated, 658. 
representation of, 359—366, 372. 

Borrowing money, 89. 

Borsholders, 655. 

Boston, 

disfranchisement of, 337, n. 
Bottomry, 92. 

Bound bailiffs, 634. 

Bounty, 

Queen Anne’s, 537. 

Bovill’s Act, 102. 

Breach, 

of bond, 109. 
of privilege, 346. 

Bribery, 

in elections, 379 — 384. 

Bridgwater, 

disfranchisement of, 337, n, 

British subjects, 409. 

Brokers, 

generally, 76. 
licensed, 76, n. 
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Brood, 

of animals, 22. 

Budget, the, 657. 

Bullion, 623. 

Burgesses, 

in parliament, 336. 
being freemen, 302. 

Burial fees, 743. 

Butlerage, 

of wines, 564. 

Buying, 

as a trader, 150. 

' C. 

Cabinet, 

council, 460. 
ministers, 461. 

Caerleon, 

Archbishop of, 6G9, n. 

Canal companies, 88, n. 

Canonical, 

degrees, 195. 
disabilities, 241, 
obedience, 673, n, 

Canonries, 

generally, 677. 
suspension of, 753. 

Canons, 529. 

Canons, cathedral, 677. 

Canterbury, 

disfranchisement of, 337, n. 
Canterbury, Archbishop of, 330, 61 7, n. 
Canute, king, 426. 

Capita, 

distribution per, 212. 

Capital Punishment Amendment Act 
(1868), 642. 

Capitular and Episcopal Estates Act, 
740. 

Capture and recapture, 17. 

Carrier, 56, 86. 

Carriers, 

by land, 87. 
by sea, 88. 

railway companies as, 88, n. 
Carriers’ Acts, 87. 


Carta Magna— -see Magna Caeta. 
Castles, 500. 

Casts, 

copyright in, 40. 

Cathedrafe, 

acts relating to, 762. 
churches of, 678. 
preferments of, 687, n. 

Catholic Emancipation Act, 712, 

Cats, 7, n. 

Caveat, 

against marriage, 248, n., 252, n. 
against patent, 31. 
against probate, 192, n. 

Caveat emptor, 75. 

Causa, 

jactitationis matrimonii, 238, n. 
Contosimep, 90. 

Certificate, 

mannage by, 252 — 257. 
of appointment, 164. 
of conformity, 163, n, 
to kill game, 19. 

Certified place of worship, 710. 

Cession, 

of benefice, 695. 
in Roman law, 146. 

Chairing at elections, 380. 

Chancel, 717. 

Chancellor, 

Lord, is Speaker of House of 
Lords, 384. 
precedency of, 617, n. 
of the Exchequer, 4C1, G17, n. 
of a diocese, 675. 

Chancellor’s livings, 
sale of, 742. 

Chapels, 

free, 749, n. 
of ease, 748. 
parochial, 749. 
private, 748. 
proprietary, 749. 
public, 748. 

Character, 

of servant, 233. 
representation as to, 104, n. 

Charge, 

on benefices, 738. 
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Charles I. , .437. 

Charles II. . .438. 

Charter deeds, 222. 

Charter-party, 88, 140. 

Charterer, 140. 

Chattels, 

assignment of, 48. 
delivery of, 49. 
gift of, lb, 
incorporeal, 8. 
personal, 2, 8. 
property in, 9. 
real, 2. 

subject to law of perpetuity, 12. 
Chelsea Hospital, 694, n. 

Cheque, 

crossed, llo, n, 
on a banker, 115. 

Chester, 

disfranchisement of, 337, n. 
Chester, Earl of, 453. 

Chief constable, G63, n., G57. 

Child, 

and parent, law of, 285 — 303. 
abduction of, 296. 
duty of, 298 — see Pakknt. 
illegitimate, 244, 285 — 298, 303. 
legitimate, 285 — 298. 
maintenance of, 290 — 29.5. 
marriage of, 249, 253, 298. 
property of, 290, 

Chiltem Hundreds, 384. 

Choice, 

of trustee in bankrujjtcy, 157. 
Chorepiscopi, G71, n. 

Chose in action, 10, 44, 124. 

Christian courts— see Ecclesiastical 
COUETS. 

Church, 

authorities in, 663, 704. 

compulsory attendance at, 709, 

doctrines of the, 705 — 714. 

endowments of the, 715 — 746. 

extensions of the, 747 — 757. 

head of, 527. 

lands of, 715. 

leases, 737. 

marriage in, 248. 

reform of, 751. 

repairs of, 701. 

service in, 705, 70G, u. 


Church Building, 

Acts, 744, 750. 
commissioners, 750. 

Cliiiroh Discipline Act, G75. 

Church estates, 

commissioners, 740, 751, n. 

Church rate, 701. 

Churchwardens, 700, 703. 

Churchyard, 717. 

Cinque ports, 

what are, 501, n. 

lord w^arden of, 377, 501, n. 

salvage in, 648, n. 

Circulating medium, GG, 523. 

Cities, 

representation of, 33 G. 

Civil disabilities, 

for marriage, 242. 

Civil government, 318. 

Civil liberty, 4G9. 

Civil list, 518, 591. 

Civilians, 

kinship among the, 195. 

Claim to vote, 354, 3G6, 377. 

Clergy, the, 6G3. 

beiieht of, G12, n., GG4, n. 
disabilities of, GG5. 
not eligible in House of Commons, 
3G9, GG5. 

privileges of, 663. 
resignation by, G9G. 
trading by, GC5. 

Clerical Disabilities Act (1870), 697. 

Clerical Subscription Act, 663, 689, 
698. 

Clerk, 

cession of, 694. 
deprivation of, 696. 
induction of, 689. 
institution of, 688. 
presentation of, 687. 
residence of, 692 — 694. 

Clerk of parliament, 390. 

Clerk of the peace, 356, n. 

Clerk, parish, 703. 

Clerks, 

not menials, 227« 

Club, 

liability of, 99, n. 
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Coadjutors, 671, n., 676, n. 

Coast guard, 599, n. 

Cockades, 

at elections, 379. 

Codicil, 189. 

Coercion, 

of wife, 272. 

Coinage, 

prerogative as to, 523, 552. 

CoUatio bouorum, 211. 

Collation, 

of benefice, 688. 

Collecting assets, 202. 

College leases, 737. 

Colleges, 

copyright belonging to, 39. 
Collegiate churches, G73, ii. 

Collusion, 

•with bankrupt, 170. 

Colonial, 

mints, 625, n. 
postage, 572, n. 

Colonics, 

secretary of state for the, 462. 

Comites, 605, 

Commendam, 

livings in, 695. 

Ccmmorce, 

sovereign the arbiter of, 518. 

Commission, 

assent to bill by, 390, 
of array, 587. 
of lunacy, 613. 
of lieutenancy, 588. 
of the peace, 643. 
sale of, 591, n., 623, n. 

Commissioners, 

ecclesiastical, 740. 
church estate, 740, 751, n. 
for building new churches, 750. 
of admiralty, 461, n. 
of audit, 532, n. 
of inland revenue, 569. 
of land taz, 562, n. 
of patents, 27. 

of woods, forests andlandrevenues, 
538, n. 

of works and public buildings, ih. 


Commitment, 
of a biU, 388. 

Committal, 

by coroner, 641. 

Committee, 

education, 465. 
judicial, 464. 
of inspection, 156, 172. 
of lunatic, 514. 
of parliament, 386. 
of the whole house, 388. 
of ways and means, 657. 
select, 388. 

Commodatum, 80, n. 

Common carrier, 86. 

Common form, 

proof of will in, 192, 194. 

Common innkeeper, 84. 

Commonalty, the, 603, 614. 

Commons, House of — see Pabliament. 

Commutation, 

of tithes, 732 — 735. 

Commutation of Tithes Acts, 732. 

Companies, 

life assurance, 135. 
shares in, 220, 221, n. 

Compensation, 

to buyer, 73, n. 

Complete specification, 28. 

Composition, 

liquidation by, 178. 
at common law, 179. 

Composition deeds, 179, n. 

Composition, real —see Real Compo- 

SITIOX. 

Comptroller, 

and auditor general, 532. 
in bankruptcy, 172. 

Computation of kinship— see Kin, 
Next of. 

Concealment, 
in policy, 139. 

Conception, 

time of birth after, 289. 

Concuri’ent consideration, 59. 

Condemnation as prize, 17. 

Condition, 

impossible, 62, 108. 
precedent, 63. . 



INDEX. 


767 


Condition of bond, 108, 

Conferring holy orders, 662, 687. 

Conflnnatio chartarum, 472, 563. 

Confirmation, 

of bishop, 668. 

Confiscata, bona, 553. 

Conformity, certificate of, 163, n. 

Confusion of goods, 22. 

Conge d’Clire, GG8, 669, u. 

Conquest, IJomian, the, 426. 

Consanguinity, 195, 243. 

Consanguinity, Table of, 195. 

Consecration, 

of bishop, 669. 
of churches, 673. 
of tithes, 727. 
loss of living by, 695. 

Conservators of the peace, 630, 643. 

Consideration, 

continuing, 59, 
executory, ib. 
of a bill, 124. 
of a contract, 58. 
of a guarantee, 105. 
of a note, 125, 
of blood, 60. 

Consignee, 48, 83. 

Consignor, 48, 

Consolidated fund, 581. 

Consort, queen, 447 — 451. 

Consort, Tlie late Prince, 452. 

Constable, 

action against, 655. 
appointment of, 653. 
exemptions from serving as, 656. 
chief, 653, n., 657. 
county, 657. 
liigh, 653. 

lord high, 617, n., 653. 
parish, 055. 
petty, 653, 655, 657, n. 
special, 658. 

Constabulary, county, 657. 

Constitution, English, the, 320, 466. 

Construction, 

of contracts, 61. 

Constructive loss, 133. 

Contingent legacy, 207. 

Continuing consideration, 69. 


Contract, 

definition of, 63, 54, n. 

capacity of persons to, 61. 

condition precedent in, 63. 

construction of, 61. 

consideration for, 68. 

by agent, 63. 

by infant, 61, 308. 

by lunatic, 62. 

by married woman, 61, 269. 

by way of cliarter-i)arty, 140. 

by one drunk, 62. 

under duress, 61. 

executed, 67. 

executoiy, %b, 

express, 56. 

illegal, 62. 

implied, 56. 

in market overt, 70. 

of bailment, 79. 

of bills and notes, 113. 

of bonds, 107. 

of guarantee, 104. 

of insurance, 126. 

of marriage, 240, 

of partnership, 98. 

of sale, 66. 

of loan, 89. 

by deed, 53. 

by parol, ib, 

secured l)y penalty, 110. 

simple, 53. 

specialty, ih, 

verbal, 54. 

written, ib. 

warranty on, 75. 

with alien enemy, 412, n. 

stamps on, 61, n. 

Contribution, 

from CO -surety, 106. 
to general average, 134. 

Contributory boroughs, 336, n. 

Convening parliament, 324, 

Conventicle Act, 710. 

Convention, 

of peers, 458. 

Convention parliament, the, 469. 

Conveyance, 

of voters, 379, n, 
to defeat creditors, 170. 

Conveyancing Acts (1881, 1882), C4, 
261. . 

Convocation, 

generally, 628, 671. 
legislative power of, 629, n. 
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Co-ownership, 
in goods, 12. 

Copies, 

copyright in, 40. 

Copyhold estate, 
vote for, 355. 

Copyright, 

at common law, 34. 
by statute, ib, 
duration of, 35. 
assignment of, 37. 
foreigners may acquire, 35, n, 
infringement of, 37. 
in periodical works, 35, n. 
international, 41. 
in the colonies, 37, n. 
is personal property, 36, n. 
registration of, 37. 
acts relating to, 35. 

Cornwall, 

Duke of, 454. 
mines in, 553, n. 

Corodies, 534, n., 672, n. 

Coronation, 

of sovereign by archbishop, 672. 
oath on, 400. 

Coroner, 

deputy, 638. 
district, 637. 
duties of, 639. 
local jurisdiction of, ib, 
appointment of, 636. 
removal of, 637. 
remuneration of, ib, 
inquest by, 639. 

on body of criminal, 642, 

Corporations, 

erection of, 617. 

Correction, 

of apprentice, 233, n. 
of servant, ib, 
of wife, 263. 

Corrupt Practices Prevention Act 
(1864), 378. 

Corse present, 744. 

Costs, 

from the Crown, 478. 
in election petitions, 382. 

Co-surety, 106. 

Council, 

great, 321. 

privy, 460, 617, n. 

lord president of the, 461, 617, n. 


Councils of conciliation, 228. 

Councils, royal, 458 — 466. 

Counties, 

divisions of, 657. 
elections for, 372. 
electors for, 353 — 360, 
members for, 336, n. 
representation of, 353, 372. 

County, 

constabulary, 657. 
coroners, 637. 

County Court, , 

jurisdiction in bankruptcy, 148, n. 
of sherilf, 631. 
probate in, 194, n. 

Court, 

for divorce and matrimonial 
causes, 240, 

of bankruptcy — see Bankeiiptcy. 
of chivalry, 593, n. 
martial, 593. 
prize, 17 . 

Courts, 

authority to erect, 506. 
independence of, 474. 
revenue from, 541, 

Cousins, 

peers are, of sovereign, 605. 
Cousins, first— see Ejn, Next of. 
Covenant, 53, 

Coverture — see Maemage. 

Creditor, 

administration to, 196, 
proof of debt by, 157. 
protection of, from fraudulent 
sales, 50. 

Creditors, 

varieties of, 63, 143. 

Creditors’ trustee, 156. 

Crossed cheque, 115, n. 

Crown, 

hereditary title to, 416 — 446. 
jewels of, 223, n. 
lands of, 637. 
leases by, 538. 
prerogatives of, 467—530. 
private estates of, 639. 
property of, 71. 
revenue of, 531 — 584, 
settlement of, 442. 

Cubit, 519. 
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Cum testamento annexo, 
administration, 197. 

Curate, 

licence to, 697. 
perpetual, 685, n. 
stipend of, 698, 

Curator, 310, n. 

Current coin, 526. 

Custodia legis, 
goods in, 10. 

Custody, • 

of child, 298. 

of idiots and lunatics, 510, 516. 
of infants, 298. 

of the temporalities of bishops, 533. 
Custom, 

guardianship by, 315. 

Customs, the, 

source of revenue, 563. 

Acts relating to, 566. 

Customs of London, 

regarding distribution of estates, 
212, 213. 

regarding apprentices, 229. 

Custos rotulorum, 643. 

Custuma, 

antiqua sive magna, 563, 
parva et nova, ib. 

Cygnets, 22. 

D. 

Damages, 

on breach of bond, 109. 
claim for, 144. 
liquidated, 110. 
or penalty. 111, 

Dangerous goods, 
carriage of, 86, n. 

Days of grace, 116, n., 122. 

Days of public fast or thanksgiving, 
119, n. 

Deacon, 

generally, 662. 

age for being ordained, t^., 687. 
Dead game, 18. 

Dead man’s part, 213, n. 

Dean and chapter, 677. 

Dean, forest of, 552, n. 

Dean, rural, 679. 

VOL. TI. 


Deaneries, suppression of, 752. 
Deanery, 677. 

Debt, 

crown, 142. 
judgment, ih. 
of record, ib. 
specialty, ib. 
simple, iL 

payment of, by executor, 203. 
from ambassador, 489. 

Debt, National— see National Debt. 

Debtor, 

liquidation by — see Liquj?)ATION. 
liability to arrest — see Abeest. 

Debtor and creditor, 

arrangements between, 177. 

Debtors Acts (1869 and 1878), 160, 632. 

Debts in bankruptcy, 
how paid, 172—176. 
proof of, 158, 161, n. 

Decanus, 677. 

Dccimte, 535, 

Declaration, 

against transubstan tiati on, 710, 
on taking office, 625. 
of legitimacy, 239, 285, n, 
of uniformity, 710. 
of validity of marriage, 239. 

Decree nisi, 

for divorce, 2S2. 
for nullity, 283. 

Decrying the coin, 526. 

Dedimus potestatem, 647, 649. 

Deer, property in, 5, 6, n. 

De estoveriis habendis, 279, n. 

Do hicretico comburendo, 708, n. 

De idiota inquirendo, 510, 512. 

De lunatico inquirendo, 512. 

Defence, 

of action on bill or note, 117, n. 
Degrees, 

of commonalty, 614—620. 
of nobility, 603—614. 
of consanguinity, 194, 242. 
in the universities, 711. 
of Lambeth, 672, n, 

Del credere commission, 76. 

Delegation, 

of judge’s power in bankruptcy, 
156, n. 

3 1 ) 
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Delegattis non potest delegare, 66. 

Delivery of possession, 
of diattel, 47. 

Demand, 

bill payable after, 120. 
bill payable on, 116, n. 

Demesne, 

lands of the crown, 637. 

Demise, 

of the crown, 395, 476, 625. 

Demurrage, 140. 

Denizen, 413, 

Deodand, 

generally, 654. 
abolished, ih. 

Departure from realm, 
by debtor, 153, 162. 

Depositum, 80, n. 

De prserogativft regis, 
statute, 611, 543. 

Deprivation, 

of an incumbent, 696. 
of archbishops and bishops, 676. 

Deputy, 

coroner, 639. 
sheriff, 635. 
no deputy of a, 66. 

De rationabili parte bonorum, 180,210. 
Derby, Earl of, 463. 

Descent, 

of English kings, 416—445. 

Desertion, 

from the army, 692. 
from the navy, 698, n. 

Desertion of wife, 267, 281. 

Designs, 

copyright in, 40. 

De son tort, 

executor, 199. 

Devastavit, 201. 

De ventre inspiciendo, writ, 289, 

Deviation, 

from voyage, 131. 

Devon, 

mines in, 563, n. 

Dignities, 603 — 620. 

Dignity, imperial, 479. 


I Dilapidations, 716. 

Diocesan courts, 675. 

Diplomatic, 

pensions, 487, n. 
relations with Home, t6. 

Direct prerogatives, 478. 

Disabilities, 

canonical, 240. 
civil, 241. 
electoral, 366. 
of clergymen, 666. 
of infants, 305. 

Discharge, 

of bankrupt, 155, 161. 
of surety, 105. 

Disclaimer, 

of patent, 33. 

Discovery, 

by bankrupt, 158. 

Disfranchised boroughs, 337, n., 383. 

Dishonour, 

notice of, 118. 

Disinheriting cliildren, 291. 

Dispensation, 673. 

Dispensing with laws, 473. 

Dissenters, 

origin of, 709. 
marriage of, 251. 
reUef of, 710, 711. 

Dissenting ministers, 710. 

Dissolution, 

of marriage, 281. 
of partnership, 103. 
of parliament, 394. 

Distribution of residue, 208 — 213. 

Distributions, statutes of, 209—212. 

District coroner, 637. 

District courts, 

of bankruptcy, 148, n. 

District parishes, 764. 

District registries, 
for probate, 194. 

Disturbance, 

of divine service, 703. 

Dividend, 

in bankruptcy, 171. 
tinolaimed, 678, n. 
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Divine right, 

of kings, 417, 437, 440. 

Divisions of counties, 
justices for, 651. 

Divorce, 

history of, 240, 278. 
h mensa et thoro, 278. 
h vinculo, ib. 
for adultery, 281. 

Divorce Act (1857), 240, 278. 

Divorce Division, 

of High Court, 240. 

Do ut des, 58, n. 

Do ut facias, ib. 

Dog licences, 5G9. 

Dogs, stealing, 7. 

Domestics, 227, 232. 

Domicile, 

of testator, 190. 

Domitse naturm, 

animals, 4, 5, 551. 

Don Pataleon Sa, 490, n. 

Donatio mortis causil, 470. 

Donative benefices, 690. 

Dormant partner, 101. 

Double insurance, 130. 

Dover, 

port of, 503, n, 

Dover Castle, 

constable of, 601, n. 

Dowager, Queen, 452. 

Dower, 268, 275. 

Draft, 

generally, 113. 

under 20s., 126 — see Bill of 
Exchanoe. 

Dramatic pieces, 40. 

Dramatic representations, 40. 

Drawee, 114, 

Drawer, ib. 

Drawings, 

copyright in, 40. 

Droit d’aubaine, 412, n. 

Droit of admiralty, 496. 


Drunken person, 
conti’aot by, 62. 

Dukes, 584, 604. 

Duration of parliament, 396. 
Duress, 

contract under, 61. 
Duties, 

of children, 298. 
of executor, 201 — 209, 
of parents, 290 — 295. 

Duty, 

on fire insurance, 135, n. 
Dying without issue, 208. 


E. 

Ealdormen, 605. 

Earl, ib. 

Earldom, 

by tenure, 607, 608, n. 

Earmark, 

on money, 51, n. 

Earnest, 67. 

Ease, chapel of, 748. 

Ecclesiastical, 

authorities, 662 — 703. 
commissioners, 750. 
courts, 180, 240. 
jurisdiction, 673. 

leases, and other alienations, 737. 
synods, 528. 

Ecclesiastical Leasing Acts (1842 and 
1858), 740, 741. 

Edgar Atheling, 428. 

Edmund Ironside, 424. 

Education, 

committee of, 465. 
of children, 295. 

Edward the Confessor, 425. 

Edward the Outlaw, ib, 

Egbert, king, 423. 

Election, 

guardianship by, 312. 

! Election judges, 382, n., 883, n. 

3 I) 2 
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Elections, 

auditors in, 380. 
bribery in, 378 — 384. 
by ballot, 374. 
how conducted, 372. 
of bishops, 667. 
of coroners, 637. 

of members of parliament, 372 — 
378. 

of Scotch and Irish peers, 332. 
petitions regarding, 381. 
in the universities, 375. 

Elective monarchy, 418. 

Electors, 

qualification of, 351—368. 
registration of, 356 — 365. 
who disqualified as, 360. 
in London, 362, n. 

Elementary Education Act ( 1 8 7 0) , 2 9 5 . 

Elizabeth of York, 433. 

Elopement, 

of wife, 271. 

Embargo, 

on ships, 510. 

Emblements, 214 — 217. 

Emperor, 

title of, 479. 

Employers and Workmen’s Act (1875), 
229, 231. 

Employers’ Liability Act (1880), 232. 
Enabling statute, 737. 

Endorsement, 

on bill of exchange, 115. 

Endowments, 
church, 715. 
new churches, 753. 

Enemies, 

public, 16, 494. 

Engravings, 40, 

Enlistment, 

of sailors, 597. 
of soldiers, 592. 

Enrolment, 

of annuities, 94, n. 

Episcopal and Capitular Estates Act, 
740. 

Episcopal functions, 

during illness, 676, n. 

Equitable, 

debt in bankruptcy, 155, n. 
interest in personalty, 14. 


Equitable councils, 

for disputes with workmen, 228. 

Equites aurati, 617. 

Escheator of Munster, 384, n. 

Escheats, 653. 

Esquire, 

condition of, 618. 
by investiture, 619, n. 

Estate, 

lunatic’s, committee of, 515. 
personal, will of, 180. , 

Estoppel, 108. 

Estovers, 279, n. 

Estrays, 542, 651. 

Estreat, 

of recognizance, 144, n. 

Evidence, 

of husband and wife for and 
against each other, 262. 
on lunacy inquiry, 514, n. 

Examinations, 

of bankrupt, 158. 

Exceptional prerogatives of Crown, 
478. 

Exchange, 

bill of, 112. 
contract of, 06. 

Exchequer, 
bills, 576. 
bonds, ih. 

Exchequer, the, 531. 

Excise, the, 

origin of, 641. 
revenue from, 567. 

Excise licences, 
generally, 569. 
for game, 19, 670. 
for dogs, 669. 

Exclusion, 

of papists from the throne, 438, 
444. 

Executed, 

consideration, 69. 
contract, 67. 

Execution, 

from what date binding, 50. 
on bond, 110. 

where valid against a purchaser, 
and where not, 60. 

Execution of criminal, 
inquest on, 643. 
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Executive power, 320, 399, 

Executor, 

appointment of, 191. 
de son tort, 200, 201. 
duties of, 201 — 209. 

Executory, 

consideration, 69. 
contract, 67. 

Exemption, 

from tithes, 729. 

Ex nudo pacto non oritur actio, 68, 

12G. 

Explosive substances, 86, n. 

Exportation, 
of arms, 506. 

Exports, 

duties on, 663—567. 

Express, 

contract, 56. 
warranty, 76. 

Expressum facit ccssarc taciturn, 67. 

Extin gnishment, 

of parol by specialty contract, 67. 

Extra quatuor maria, 287. 

Extraordinary, 

parochial tithes, 635, n. 
revenue, 632, 556. 


F. 

Facio nt dos, 68. 

Facio ut facias, ih» 

Facto, king de, 408, 431. 
Factors, 70. 

Factors’ Acts, ih. 

Faculty, 

pew granted by, 717. 
Fail's, 618. 

Faith, 

articles of, 705. 

False character, 
to servants, 233. 

False lights, 549. 

Family, 

royal, the, 447—467. 


Farming, 

by clergymen, 666. 

under leases by incumbents, 739, 

Fealty, 400. 

Fee, a knight’s, 616. 

Fees, surplice, 743. 

Felo de se, 642, n. 

Felony, 

by bankrupt, 162. 

Female, 

franchise, 366, n. 

. sheriff, 626, n. 

Feme covert, 

coercion of, 272. 

contracts by, 269. 

disabilities of, ib, 

may act in autre droit, 268. 

may bo executrix, 191, 268. 

the will of a, 188, 269. 

when she may bo bankrupt, 152. 

Force natura?, 

animals, 4, 18, 221, 551. 

Ferrets, 7, n. 

Ferrymen, 595, n. 

Fiat, 

in bankruptcy, 156, n. 

Fictitious capital, 

trading with, 167. 

Fifteenths, 3, 667. 

Filing, 

bill of sale, 61. 
declaration of insolvency, 153, 
petition in bankruptcy, 165. 

Filius nullius, 301. 

Finding property, 9, 549. 

Fire, accidental, 236. 

Fire insurance, 135. 

Firm, 

contracts by members of, 99. 
bankruptcy of , 151. 
guarantee to a, 105. 

First class, 

certificate of bankruptcy, 163, n. 
First cousins, 244. 

First fruits, 

of spiritual preferments, 634, 676. 

First meeting, 

of creditors, 156. 
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Fish, 

property in, 6, 18* 
what are royal, 643. 

Fixtures, 217 — 220. 

Fleets, 600. 

Flotsam, 645. 

Foenus nauticum, 93. 

Fosnus unciarium, 90, n. 

Forces, 

military, 684 — 594. 
naval, 694 — 699. 

Foreign affairs, 

secretary for, 462. 

Foreign bill, 114, 

Foreign merchants, 497. 

Foreigners, 

contracts by, 10, 497. 

Foreshore, 

rights in the, 539. 

Forest of Dean, 552, n. 

Forests, royal, 541. 

Forfeiture, 

of a bond, 109. 
title by, 15, n. 

Forfeitures, 

a franchise, 655. 
revenue from, 553. 

Fortifications, 

of arsenals and dockyards, 500, n. 

Forts, 

erection of, 600, 

Franchise, 

by occupation, 355. 

Franking letters, 672, n. 

Fraud, 

in a contract, 60, 138. 
in insurance, 188. 

Frauds, Statute of, 49, 60, 64, 64, 69, 
104, 189, 209, 594, n. 

Fraudulent, 

consideration, 60. 
conveyance by bankrupt, 1 52. 
djBbtor, punisWent of, 169. 
preference, 170. 
sale, 49. 

Free chapels, 749, n. 

Freehold, 

vote for a, 364, 363. 


INDEX. 

Freeman, 

of London, 362, n. 

Freemen, 

lists of, 365, n. 

Freight, 

generally, 140. 
pro rata itineris, 142. 

Freighter, 140. 

Freighting a ship, 

Frequent parliaments, 328. , 

Fresh suit, 560. 

Fructus industriales, 215. 

Full age, 304. 

Full court, 239, n. 

Fund, consolidated, 580. 

Funded debt, 576. 

Funds, public, 576. 

Funeral expenses, 203. 

Future interests, 

of married women in personalty, 
266. 


O. 

Game, 

right to, 8, 18. 
certificate to kill, 18. 
definition of, 20. 
licences, 19, 570. 
qualification, 19. 
trespasses, 20, 

Game Acts, 
general, 19. 
ground game, 20. 

Gaming policies, 137. 

Garter, 

knight of the, 614, 617, n. 

Gas, 

measures for sale of, 522, n. 

General, 

agent, 64. 
average, 134. 
councils, 321. 
fund, 580. 
lien, 83. 

reprisals, 497, n. 

General Militia Act, 689. 
Gentlemen, 619, 
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George, St,, 

knight of, 614. 

Gestation, 

period of, 289, n. 

Gift, 

of chattels, 46. 
inter vivos, ih, 
mortis causa, 47* 
title by, 43. 
when valid, 46. 
whe^ void, ih. 

Girls, 

abduction of, 296. 

Glebe, 717. 

Gloucester, 

disfranchisement of, 337, n. 
Gloucester, Eleanor, duchess of, 611. 
Gold, 

standard of, 626. 
value of, 623. 

Gold mines, 552. 

Good consideration, 60. 

Good Friday, 122. 

Goods and chattels, 
generally, 2. 
assignment of, 48. 
in the order and disposition of 
bankrupt, 167. 
sale of, 66. 

Government, 

maladministration of, 481. 
of the navy, 597. 

Grace, 

days of, 116, n. 

Gratuitous donation, 46. 

Great Charter, 472. 

Great ports, 502. 

Greenwich Hospital, 598, n. 

Gross, advowson in, 719. 

Gross neglect, 81, n., 86. 

Gross profits, 

payment out of, 102. 

Ground game — see Game Acts. 

Guarantee, 

contract of, 104. 

in respect of public office, 625, n. 
to or for a firm, 105. 


Guardian, 

ad litem, 305, 314. 

by High Court of Justice, 313, 

by custom, 316. 

by election, 312. 

by nature, 310. 

by statute, 312. 

for nurture, 311. 

in socage, ib. 

of heir apparent to Crown, 480. 
rights of, 315 — 317. 
duties of, 315 — 317. 
to consent to marriage, 314. 

Guilds 

of London, 362, n. 

Gunpowder, 505. 

H. 

Habeas corpus, 316, 345, 472, 600. 

Half blood, 196, 421. 

Hampden, Dr., 669, n. 

Handsale, 67, n. 

Harbour Acts, 603, n. 

Hares, 20. 

Harold, king, 425. 

Harwich Harbour, 603, n. 

Havens, 501. 

Hawk, stealing, 7, n. 

Head of the Church, 527. 

Headborough, 654. 

Heirlooms, 222. 

Heptarchy, the, 439. 

Hereditary excise, 641, 567. 

Hereditary right, 417. 

Hereford, 

see of, 669, n. 

Heresy, 708. 

Hcrctochii, 684, 604. 

Hidden treasure, 549. 

High constable— see Constable, 

Hiring, 

of servants, 227. ' 

Holy orders, 662. 

Holyhead Harbour, 603, n. 
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Homage, 402, 669. 

Home secretary, 462. 

Honorary canons, 678. 

Honour, 

acceptance for, 122. 
fountain of, 616. 

Honours in a state, 334* 

Horses, 

sale of, 74, 

Hotchpot, 212. 

House, 

taxes assessed on, 570. 

House Occupiers, &c. Act (1878), 361. 

House of commons, 328, 335, 319. 

House of lords, 328, 330, 347. 

Household suffrage, 3G4. 

Howth Harbour, 603, n. 

Husband, 

adultery of, 281. 
coercion by, 272. 
desertion by, 267. 
his rights over wife’s property, 
264. 

his rights over wife’s person, 263. 
when liable for debts of his wife 
contracted before marriage, 272. 
administering to wife, 194, 260. 

Ilydage, 559, 66 1. 

Hypothecate, 92, n. 


I. 

Idiot— see Lunatic. 

Illegal, 

condition, 109. 
consideration, 60. 
contract, 62. 

Illegitimate children, 285, 288, 298, 
303. 

Immoral, 

consideration, 60. 
publications, 38. 

Impeachment, 

of ministers, 484. 

Impediment, 

to marriage, 241—247. 


IXDEX. 

Implied, 

contract, 56. 
warranty, 76. 

Import duties, 563. 

Importation, 
of arms, 505. 

Impossible conditions, 63, 109. 

Impotenoy, 241. 

Impotentiam, propter, 

property arising, 7. ' 

Impressing seamen, 595, 

Impropriators, 683, 

Inanimate things, 
property in, 4. 

Incapacities, 

for marriage, 241—247. 
to contract, 61. 

Incapacity, 

of bishop, 676, n. 

Incestuous marriages, 243, 

Income, national, 581. 

Income tax, 676. 

In eommendam, 
livings, 695. 

Incorporeal chattels, 8. 

Incumbent, 692. 

Indemnity, Act of, 624, n. 

Independents, the, 700, n. 

Indexes, 

of specifications, 20, n. 

India, 

secretary for, 462. 

Indian army, 690, n. 

Indorsee, 115. 

Indorsement, 

of a bill of exchange, 115, 
of a bill of lading, 48. 

Induction, 689. 

Industrial school, 293. 

Industriam, propter, 
property arising, 6. 

Infancy, 

how computed, 304— see Infant. 
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Infant, 

alienation by, 307. 
contracts by, 61, 308. 
disabilities of, 306. 
may be agent, 63, n,, 306. 
liabilities of, 305 — 311. 
marriage of, 245, 249, 253, 307, 
314. 

necessaries for, 308. 
when trustee, 307. 
when executor, 182, 197. 
will by, 188, 

canilCt be member of parliament, 
306, 340. 

Infants’ Relief Act (1874), 309, 

Infeudation, 

of tithes, 728. 

Infringement, 

of copyright, 37. 
of patent, 31. 

Inhabitant occupier, 
vote as, 364. 

Inhabited house duty, 570. 

Injunction, 

to protect copyright, 37. 
to protect patent, 31. 

Inland, 

bill of exchange, 114. 

Innkeepers, 

liability of, 56, 84. 

Inofficious testament, 291. 

Inquest, 

of coroner, 640. 

Inquisition — see Inquest. 

Insane person — see Lunatic. 

Inspection, 

committee of, 167, 157, n,, 172. 

Inspectors, 

of police, 659. 
of watchmen, 660. 

Institution, 688. 

Insurance, 126 — 138. 

Insurance loan — see Loan or Money. 

Insurer, the, 127. 

Interest, 

different rates of, 90. 
on debts, 96. 
on judgment debt, 97. 
on legacies, 208. 
aw^aiSed by juries, 97. 

Interest or no interest, 
in insurances, 137. 


International copyright, 41. 

Interregnum, 480, 481. 

Intestacy, 183. 

Intoxication, 

avoids a contract, 62. 

Intra annum luctffs, 290. 

Invention, 

title by, 24 — 42. 

Inventor, 

true and first, 26. 

Inventory, 

of deceased’s effects, 202, 

Investiture, 

of benefices, 688. 
of temporalities, 669, 

Ionian Islands, 

marriage in, 260, n. 

Irish, ^ 

bishops, 331, n. 
peers, 333, 368, n., 013. 
representative peers, 349. 

Irregular marriages, 268, n. 

Irresponsibility, 

of sovereign, 481. 

Isle of Man, 503, n. 

Issue, 

dying without, 208. 

J. 

Jactitation, 

of marriage, 238, n. 

James I. . .436. 

James II. . .439. 

Javelin men, 631, n. 

Jetsam, 545. 

Jettisons, 130. 

Jew, 

cannot present to a benefice, 713, 
719. 

Jew bill, 415, n. 

Jewels, crown, 223, n. 

Jewish, 

parent, 293, n. 
disabilities, 713. 

Jews, 

marriage of, 250, 251, n. 
naturalization of, 411, n., 415, 
oath of allegiance by, 405. 
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John, king, 428, 472. 

Joint adventure, 98. 

Joint-stock banking companies, 74. 

Joint tenancy, 

in chattels, 13. 

Jointure, 275. 

Judge advocate general, 592, n. 

Judge ordinary, 239, n. 

Judges, 

tenure of, 476, 

not eligible to sit in parliament, 
369. 

Judgment, 

title by, 15, n. 

Judgment debt, 

definition of, 144. 
interest on, 97. 

Judicial committee, 

constitution of, 464. 

paid members of, 464, 466, n. 

Judicial separation, 280, 

Jure divino, 

title to throne, 416, 437, 446. 
title to tithes, 733, n. 

Jure, king de, 430. 

Jurisdiction, 

of parliament, 338. 

Jus accrescendi, 13. 

Jus albinatus, 412, n. 

Jus coronro, 416. 

Jus relictee, 182, n. 

Justice, 

king the fountain of, 606. 
denial or delay of, 474. 

Justices, 

actions against, 652. 

bankrupt, 650. 

borough, 646, n. 

duties of, 651. 

number of, 647. 

office of, how determined, 649. 

of the peace, 643. 

of the quorum, 646. 

origm of, 643. 

qualification of, 648. 

stipendiary, 647. 

vi^te officii, 644. 


Kin, next of, 194 — 196. 

Kindred, Table of, 195, 

King — see Sovereign. 

King’s books, 636. 

Knight, 

bachelor, 616. 
banneret, tJ., 618, n. 
of the Bath, 615. 
of the Q-arter, 614. ' 

of the shire, 336, 353, 371, 


L. 

Labourers, 228, 618, n. 

Laches, 

of infant, 306. 
of king, 486. 

Lading, 

biU of, 48. 

Laity, 662. 

Lambeth degrees, 672, n. 
Lancaster, 

disfranchisement of, 337, n. 
Land, 

carriers by, 87. 

Land tax, the, 

introduction of, 561. 
revenue from, 657. 
commissioners, 562, n. 
falls on proprietor, 562, 

Lapse, 719. 

Lapsed legacy, 207. 

La reine le veut, 390. 

Last examination, 

of bankrupt, 159, n. 

Law, 

martial, 593, n. 

Boman, 286. 

Lay days, 141. 

Lay impropriators, 683, 

Lay investiture of bishops, 670. 

Leagues and alliances, 493. 

Lease, 

ecclesiastical, 737 — 742, 
college, 738. 
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Leasehold, 

vote for, 356. 

Lecture, 

copyright in a, 39. 
Lecturers and preachers, 698, n. 
Legacies, 

generally, 206 — 209. 
lapsed, 207. 

Legacy duty, 208, n., 574, n. 


Legal, 

liabilitios, 59, 
tender, 524. 


Legatee, residuary, 208. 

Legislative power, 
generally, 320. 
of king, 498. 
of convocation, 529, n. 

Legitim, 182, n. 

Legitimate, 
who is, 285. 


Legitimation, 286. 

Letters, 

carriage of, 571. 
franking of, 572, n. 
postage of, 572. 

Letters of administration — see Anm- 
NISTBATION. 


Letters of marque, 494, 

Letters patent, 24. 

Levitical degrees, 243. 

Lex et consuetude parliamenti, 342. 

Liability, 

of agent, 65. 
of indorser, 120. 
of innkeepers, 83. 
of principal, 65. 

Libel, 345. 

Liberties, 

within counties, 632. 
bailiffs of, 634, n. 

Liberty, 

civil, 469. 
natural, ih. 
political, ib. 

Licence, 

to go abroad, 505. 
to km game, 19, 670. 
to manufacture patent, 30. 
to marry, 248, 266. 
of curate, 698. 
to teach youth, 710. 


Licensed brokers, 76, n. 

Liege, homage, 403. 

Liege lord, ii. 

Lien, 81. 

Lieutenancy, 

commission of, 588. 

Lieutenant, lord, 587, n., 605, n. 

Life annuity, 93. 

Life Assurance Companies Act (1870), 
136. 

Life insurance, 135. 

Life peerage, £09, n. 

Ligan, 545. 

Lighthouses, 604. 

Lighting parish, 659. 

Limitation of action, 
against justices, 651. 

Limitation of Crown, 442. 

Limitation of indictments, 4 86. 

Limitation of liability, 
of innkeepers, 84. 
of carriers, 87. 

Limited administration, 108. 

Lineal consanguinity, 195, 244. 

Liquidated damages, 111, 

Liquidation, 

by arrangement, 176. 
by composition, 177. 
proceedings in, 175. 

Literary property, 33. 

Liturgy, 706. 

Liverymen of London, 362, n. 

Living, 

in commendam, 695. 

Lloyd’s, 128, n, 

Lloyd’s bonds, 107, n. 

Loan of money, 
generally, 89. 
secured by policy, 94. 

Loans to trader to be repaid out of 
profits, 102. 

Local allegiance, 406. 

Locatio, 

operarum, 80, n, 
rei, ib. 
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Locatum, 80, u. 

Locke Eang’s ActS) 206, n. 

Lodger franchise, 365. 

London, 

Court of Bankruptcy, 147. 
customs of, 213, n., 229. 
university of, 361, 375. 

London Assurance Companies, 129, n. 

Lord Chancellor— see Ciunceixoe. 

Lord Chancellor of Ireland, 712, n. 

Lord Lieutenant, 687, n., 605, n. 

Lord Privy Seal, 461. 

Lord Tenterden’s Act, 55, 69, 

Lord Warden of Cinque Ports, 501, n. 

Lords, 

house of, 330. 
spiritual, 330, 667. 
temporal, 332. 
laws and customs of, 317. 

Lunacy, 

masters in, 514. 

Lunacy Acts, 513, 514. 

Lunatic, 

cannot vote, 366. 
committee of, 514. 
contract by, 62. 
custody of, 512, 513. 
marriage by, 242. 
pauper, wife of, 26 7, n. 

M. 

Macclesfield, 

disfranchisement of, 337, n. 
Madmen— see Lunatic. 

Magistrates — see Justices. 

Magna Charta, 472, 475, 

Maintenance, 

of bastards, 299. 
of children, 290 — 295. 
of parents, 298. 
of servants, 234. 
of wife, 269. 
ofienco of, 234. 

Majora regalia, 478. 

Mala, 

in se, 489, 
prohibita, ib. 

Maladministration , 
of ministers, 481. 


Male or female, 

in descent of Crown, 420, 

Man— see Isle or Man. 

Manchester, bishop of, 670. 

Mandatum, 80 , n. 

Manufacture, 

patent for a, 24. 

Marches, the, 605. 

Margaret, 

queen of Scotland, 436. 

Marine insurance, 128 — 135. 

Murines, the royal, 600, 

Market overt, 52, 70. 

Markets, 

in London, 71. 
public, 518. 

Marque and reprisal, 495. 

Marquess, 605, 617, n. 

Marriage, 

abroad, 2 GO. 

at oftice of registrar, 252. 

between Jews, 251, 252, n., 250. 

between Quakers, ib, 

by banns, 248. 

by consul, 260. 

by certificate, 252, 256. 

by licence, 248, 256. 

caveat against, 248, n,, 252, n. 

contracts in restraint of, 60, n., 1 1 2. 

dissolution of, 281. 

in Scotland, 258, n. 

is a contract, 240. 

of bastards, 302, 

of the royal family, 259, 456. 

prohibited degrees in, 243. 

promise of, 55, 245. 

registration of, 257. 

settlements upon, 275. 

title by, 15, n. 

with wife’s sister, 244 n., 250, n. 

without banns, 251. 

when null and void, 249, 257. 

Marriage Acts, 241, 247. 

Marriage notice book, 252. 

Married women, 

contract of, 61, 269. 
debts of, before marriage, 272. 
disabilities of, 43, 61, 187, 269. 
effect of coverture, on person, 263. 
on property, 264. 
on transactions, 269. 
freehold estate of, 264. 
leaseholds of, 265. 
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Mamed women, 

may effect a policy, 13G. 
paraphernalia of, 260. 
protection of, 266 — 273. 
trading, may be bankrupts, 151. 
wiU by, 186, 187. 

Married Women’s Property Acts, 44, 
136, 151, 165, 187, 266. 

Martial, courts, 592. 

Martial law, 593, n. 

Marts, pujfic, 518. 

Mary, queen, 434, 442. 

Master, 

relation of, to servant, 225, 238, 
liable for acts of servant, 235. 

Master of the Polls, 618, n. 

Masters in Lunacy, 513. 

Matilda, empress, 427. 

Matrimonial Causes Act, 278. 

Maturity of bill, 116. 

Measures and weights, 618. 

Medium of exchange, 60, 523. 

Meeting of creditors, 156. 

Meeting of Parliament Act (1870), 395. 

Members of Parliament, 

election of, 351. 

privileges of, 343. 

qualifications of, 371 , n. 

being banknipt, disqualifications 

of, 369. 

« * 

Memorandum, 

as to patent, 35. 

Menial servants, 227. 

Mensa et thoro, 
divorce i, 278. 

Mensuree domini regie, 520. 

Merchant Shipping Acts, 517. 
Merchants, foreign, 497. 

Merger, 

of simple contract, 57. 

Merton, 

parliament of, 287. 

Metric system, 622. 

Metropolitan Police Acts, 646, n. 

Metropolitan police magistrates, 369, 
646, n. 


Michel-gemote, 321. 

Michel synoth, 

Military, 

asylum at Chelsea, 595. 
forces, 584 — 694. 
hospital, 694. 
testament, ih. 

Militia, 500, 685, 688. 

Mines, 

prerogative as to, 552. 

Ministerial office, 
of coroner, 643. 

Ministers, 

in the cabinet, 460. 
responsibility of, 481. 

Ministers, dissenting, 710. 

Minor canons, 678, 

Minora regalia, 477. 

Minority — see Age. 

Mint, the royal, 626, n. 

Misdemeanors, 

by banknipt, 159, 161. 

Misgovemment, 479 — 485, 

Misrepresentation, 
in policy, 138. 
of character, 104, n. 

Mixed subjects of property, 214. 

Mixed tithes, 725. 

Models, 

copjTight in, 40. 

Modus decimandi, 730. 
Monarchy, elective, 417. 
Monasteries, 669, 681. 

Money, 

has no earmark, 61, n. 
interest on, 89 — 97. 
loan of, 89. 

of the realm, 523 — 527. 

Money bill, 360, n. 

Money bonds, 107. 

Monopolies, 

statute of, 24, 34. 

Monopoly, 24, 

Monuments, 222. 

Moravians, 841, n. 

Morro Velho, 

marriages in, 260, n. 
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Mortgage^ 

in bankruptcy, 173. 
payment of, out of personal es- 
tate, 203, n. 

Mortuaries, 744. 

Mother, 

rights over child, 297. 
when guardian, 298. 

Mother church, 719. 

Moveables, 

property in, 2. 

Municipal Corporations Act (1882), 665. 

Municipal elections, 374, n. 

Musical Compositions (Copyright) Act 
(1882), 40. 

Musical perfonnances, 40. 

Muta canum, 676, n. 

Mutiny Act, 692. 

Mutual promises, 54, GO. 

N. 

National church, 527. 

National debt, 
history of, 576. 
amount of, 577. 

Natural allegiance, 406. 

Natural liberty, 469. 

Natural-bom subject, 410. 

Naturalization, 

by Act of Parliament, 414, n. 
by certificate, 414. 

Naturalization Acts (1870 and 1872), 
409, 412,413. 

Nature, 

guardian by, 310. 

Naval coast volunteers, 599, n. 

Naval Discipline Act (1866), 597. 

Naval medical supplemental society, 
699, n. 

Navigation companies, 88, n. 

ws regarding, 696 — 699. 
articles of the, 597. 
number of ships in, 596, n. 

Necessaries, 

for infants, 62, 309. 
for wife, 270. 


Ne exeat regno, 606. 

Neglect, 

by master, 232. 

Negligence, 

djjBEerent degrees of, 81, n. 
in bailee, 80. 
in fellow servant, 232. 

Negotiability, 
of a biQ, 115. 
of a note, 126. 

Negotiable instruments, 63. 

Negro slaves, 226. 

Nemo potest exuere patriain, 407, n. 

Net profits, 102, n. 

New boroughs, 

creation of, 369. 

Now Parishes Acts, 753. 

Newspaper post, 573. 

Next of kin, 194, 197, 209, 210. 

Night poaching, 20. 

Nobility, 330, 603—620. 

Nobleman, 

when tried by his poors, 612. 

Nominal partner, 101. 

Non compos— sec Lunatics. 

Nonconformist, 709. 

Nonconformity, 708. 

Nonjoinder, 

of partners, 101. 

Non-residence, » 

of clergy, 691. 

Non- trader, 

bankruptcy of, 150. 

Non-user, 

of office, 626, 

Nonsuit, 509. 

Norman Conquest, 426. 

Note of hand, 123. 

Notice, 

of bankruptcy, 156. 
of dishonour, 119, n., 121. 

• of marriage, 252, 260. 
to creditors, 206, n. 

Notice of action, 652. 

Nudum pactum, 68, n. 

Nulli vendemus rectum vel justitiam, 
476. 
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Nullity, 

of marriage, 283. 

Nullum tempus occurrit regi, 481. 

Nuncupative will, 189, -695, 599. 

Nurture, 

age of, 296. 
guardianship for, 311. 


0 . 

Oath, ^ 

affirmation in lieu of, 340. 
against bribery, 376, n. 
on coronation, 401. 
declaration in lieu of, 624. 
judicial, ih» 

of abjuration, 340, 405. 
of allegiance, ih, 
of supremacy, ih. 
of office, 624. 
parliamentary, 340. 
promissory, 405. 

Oblations, 743, 

Obligor, 

of a bond, 108. 

Obvontions, 744, 

Occupancy, 

title by, 15 — 23. 

Occupation, 

franchise by, 356, 364. 

Occupier, inhabitant, 364. 

Office, 

definition of, 623. 
how conferred, 624. 
how affected by demise of crown 
625. 

how forfeited, ih, 
ministerial, 623, 
not to be sold, 624. 
oath of, 624. 

royal prerogative as to, 616. 
swearing in to, 624. 
when not a tenement, 622, n. 

Officers of state, 

principal, 370, n., 405, 458 — ^66. 
Offices, 

creation of, by crown, 616. 
duty on, 575. 

Official assignee— see Textstee. 
Official dignities, 615. 

Official house of residence, 716. 


Oleron, laws of, 646. 

Options, 672. 

Oral lecture, 39. 

Order, 

bill payable to, 116. 

Order and disposition, 
of bankrupt, 155, 163* 

Order of discharge, 161. 

Orders, holy, 663. 

Ordinary, 

his duties regarding distribution 
of assets, 184, n., 192. 
his licence to marry, 248; 

Ordinary, judge in, 240, u. 

Ordinary neglect, 81, n. 

Ordinary revenue, 632. 

Ordination, 

generally, 673. 

for foreign parts, 670, ii. 

Original jurisdiction, 
of archbishop, ib. 

Orphans, 

court of, 315. 

Ostensible partner, 103. 

Outlawry, 

of members of parliament, 346, 
Overseers, 230, n., 356. 

Overt, market, 52, 70. 

Oxford, 

disfranchisement of, 337, n. 

P. 

Packet post, 573. 

Paintings, 

copyright in, 40. 

Papists, 

relief of, 712. 

Paraphernalia, 266. 

Parcel post, 573, n. 

Pardon, 508, 

Parens patriee, 183, 610, 

Parent, 

duty of, 290. 

his consent to marriage, 249, 253- 
[ power of, 295-H3ee CHum. 
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Pari delicto, in, 

potior est conditio possidentis, 
139. 

Parish apprentices, 230. 

Parish clerks, 703. 

Pari^ constables, 656. 

Parishes, 

district, 754, 

for ecclesiastical purposes, 750. 
generally, 747. 
now, 744, 753. 

Parks, 539, n. 

Parliament, 

adjournment of, 392. 
annual, 328. 
constituent parts of, ii. 
contempt of, 344. 
dissolution of, 394. 
duration of, 395. 

election of members of, 351 — 384. 
laws and customs of, 338. 
manner and time of assembling, 
324. 

meaning of word, 321. 
members of, 335, 368. 
mode of proceeding in, 385. 
on demise of crown, 395. 
power of, 338. 
privileges of, 342 — 347. 
prorogation of, 393. 
rolls of, 387. 
voting in, 385. 

Parliamentary Elections Act (1868), 
381. 

Parliamentary impeachment, 484. 
Parliamentary papers, 346. 
Parliamentary representation, 351, 
Parochial chapels, 749. 

Parol 

assignment, 48. 
contracts, 53. 

Parson, 

generally, 680. 
how deprived, 696. 
method of becoming, 687. 
why so called, 680. 

Pars rationabilis, 182, 185, 294. 

Partial loss, 132. 

Particular lien, 82. 


Partner, 

authority of, 100. 
bankruptcy of, 150. 
dormant, 101. 
liability of each, 103. 
ostensible, ib, 

account by or against, 103. 

Partnership, 

generally, 98. 
new Act as to, 102. 
trading, 13, 99, n., 100, n. 

Partus sequitur ventrem, 22. 
Passports, 497. 

Pataleon Sa, 

case of, 490, n. 

Patent, 

how obtained, 24 — 33. 
infringement of, 31. 
injunction to protect, ih. 

Acts regarding, 27. 
letters conferring, 24. 
right under, 8, 25, 31. 

Patent, peers by, 608. 

Patentee, 

protection of, 32. 

Patria potestas, 296. 

Patronage, 

of the crown, 603. 

Patronatus, 718. 

Pauper, 

relief to wife of, 267, n. 
Pawnbrokers Act (1872), 72, 79. 
Pawnee — see Bailee. 

not assignable, 44. 
of the navy, 599, n. 

Payee, 

of bill of exchange, 114. 

Payment, 

of curate, 698. 

Peace, 

breach of the, 508. 
conservator of the, 643. 
justice of the, ih , — see Justices. 

Peace and war, 494. 

Peerages, 

different classes of, 333, u. 
for life, 609, n. 
in abeyance, 611. 

Peeresses, 611. 
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Peers, 

bankrupt, 349, 614. 
by patent, 608. 
by tenure, 607. 
by writ, 608. 

cannot vote at parliamentary 
elections, 367. 
free from arrest, 344. 
for life, 609, n. 
how created, 616, 607. 
how deprived, 613. 

Irish, 333, 368, n., 613. 
not eiajible to House of Commons, 
368. 

privileges of, 347—349, 457, 611— 
614. 

protest of, 348. 
proxies of, ib. 

right to audience of king, 468. 
Scotch, 333. 
spiritual, 330. 
temporal, 332. 

Penalties, 

contracts secured by, 110. 

Penalty of a bond, 108, 110 — 112. 

Pendente lite, 

administration, 197. 

Pensioners, royal, 370. 

Pensions, 

duties on, 575. 
from the civil list, 618. 

People, 

relation of sovereign to, 398. 

Per capita, 

distriWtion, 212. 

Perfection, 

of the sovereign, 481. 

Performance, 

of contract, 62. 

Perpetual curate, 686. 

Perpetuity, 

rule against, 12. 

Persecution, religious, 710, 

person, 

committee of the, 515. 

Personal chattels, 2. 

Personal property, 
in action, 9. 
in possession, ib, 
number of owners of, 12. 
quantity of interest in, 1 1 . 
of a bankrupt, 165, n. 
time of enjoyment in, 11. 

VOL, 11. 


Personal representatives, 199. 

Personal tithes, 725. 

Personalty, 

title to, by assirament, 43, 62. 
title to, by bankruptcy, 145, 178. 
title to, by contract, 63 — see Con- 

TEACT. 

title to, by gift, 43— see Gift. 
title to, by invention, 24. 
title to, by occupancy, 15. 
title to, by will and administi*a- 
tion, 180. 

Personation, 

of voters, 376, n. 

Per stirpes, 

distribution, 212. 

Per verba de pimsenti, 
marriage, 247. 

Petition, 

against election, 382. 

for prolongation of patent, 31, 

in bankruptcy, 153. 

Petition of Eight, 472. 

Petitioning, * 

parliament, 477. 
the crown, ib. 

Petitioning creditor, 154. 

Petty constables, 656. 

Petty sessions, 652. 

Photographs, 

copyright in, 40. 

Piers and harbours, 502. 

Pigeons, tame, 6. 

Pignori acceptum, 80, u. 

Pin-money, 275. 

Piracy of works, 36, 40. 

Pixing the coin, 526, n. 

Play, stage, 40. 

Pledge, 

of goods by agent, 79. 

Flene administravit, 205. 

Plundering wreck, 648. 

Pluralities, 694. 

Poaching, night, 20. 

3e 
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Bocflcoi 

Bdioey 

Tttri^es of, 65S— 669« 
l&gh ooiiBMidafl, 653. 

oonatoUfis, 656. 
cooniy, 666, 667. 
bcKEOwli, 666. 
spediu, 668. 
watdimen, 659. 

saperannaatioii fund for, 658, n. 
Folioies, 

of insurance, 126 — 139. 
of re-insurance, 129. 

Policy, 

nre, 136. 
life, ib, 
marine, 128. 

Political liberty, 469, 

Poll, 

duration of, 373. 

Polling at elections, 374. 


Polygamy, 242. 
Pondera regie, 520. 
Poor law relief, 293, 


Pope, 

diplomatic relations with, 487, n. 
Pope Nicholas, his valuation, 635. 
Popery, 

declaration against, 402. 

Popish parent, 293, n. 

Portland Harbour, 603, n. 

Ports, 

prerogative as to, 501. 

Posse comitatus, 631. 

Possession, 

property in, 9. 

Postliminium, 410. 

Postmaster-general, 571. 

Post-mortem examination, 64 1 . 

Post-nuptial settlement, 276. 

Post Office, 

origin of, 671. 

E rogress of, 671, 572. 
ook post, 572. 
post cards, 571, n* 
savings banks, 572, n. 
money orders, ib. 
annuities, ib, 
parcels post, ib. 
telegrams, 


PotwaUers, 362. 

Poundage, 564. 

Power of parent, 296. 

Prsemunire, 338, 436, 445, 456, 670. 

Preachers, 698, n. 

Prebendaries, 678, n. 

Prebends, ib. 

Precedence, 

grant of, 517. 
in royal family, 454. 
table of, 617. 

Pre-contract of marriage, 241. 

Pre-emption, 540, 601. 

Preference, fraudulent, 169. 

Pregnancy, 

duration of, 289, n. 

Prerogative, 

royal, 467 — 631. 
title by, 15, n. 
as to cojiyright, 38. 

Prerogative Courts, 193. 

Presbyterians, 709, n. 

Presentation, 688. 

Presentative advowsons, 718. 

Presentment, 

of bill of exchange, 117. 

President of the council, 461, 617, n. 

Pressing seamen, 596. 

Priest, 663. 

Primee preces, 672, n. 

Primitiee, 635. 

Prince Consort, the late, 462. 

Prince of Wales, 462, 604, n. 
Princess, 

of the blood royal, 454. 
royal, 462. 

Principal and agent — see Aoent, 

Principal and surety, 106. 

Prints, 

copyright in, 40. 

Prior act of bankruptcy, 169. 

Prior of Canterbury, 672. 
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Priority in bankruptcy, 178. 
Priors, 381, n. 

Prisage, 

of wines, 564. 

Private, 

act of parliament, 413. 
bills, 386. 

estates of crown, 639. 
relations, rights in, 225. 

Privateers, 495. 

Privilege, 

of person, 344. 
of speech, 343. 

Privileges, 

grant of, 516. 
of parliament, 342 — 347. 
of the clergy, 664. 

Privilegium clericale, 612, n. 

Privilegium, propter, 
property arising, 8. 

Privy council, 

colonial jurisdiction of, 463. 
judicial committee of, 464. 
duties of coilncillors, 462. 

Privy purse, 582. 

Privy seal, 461. 

Privy tithes, 729, n. 

Prize, 

condemnation as, 17. 

Prize commission, 17. 

Prize Court, 17. 

Probate, 

affecting real estate, 192, n. 
duty on, xb, 
of will, 191, 202. 
taking out, 202. 

Probate Division, 186. 

Procedendo, 
writ of, 649. 

Prochein amy, 305. 

Proclamation, 

by crown, 604. 

Prodigals, 515, n. 

Produce of taxation, 566. 

Profession, religious, 705, 714. 


Profits, 

remuneration by, 102. 

Prohibited degrees, 
in marriage, 243. 

Prohibition, 

to leave the rcajm^ 505. 

Promise— see Cooteaot. 

Promise to marry, 246. 

Promissory note, 62, 123. 

Promissory oaths, 406, 624, n. 

Promissory Oaths Act (1868), 

Proof, 

of debts, 158, 173. 
of wiU, 191, 202. 

I Property, 

by finding, 9. 
in action, 10. 
in possession, 9. 
literary, 33. 
per industriam, 5. 
personal, 2. 
propter privilegium, 8. 
propter impotentiam, 7. 
rations privilegii, 21. 
rations soli, xb. 

" f 

Property tax, 676, n. 

Proprietary chapels, 749. 

Proprietors, 

of patents, 30, u. 

Pro rata itineris,142. 

Prorogation, 

or parliament, 393. 

Prosecution, 

by the crown, 507. 

Prosecutor, public, ib. 

Protection, 

of bankrupt, 161. 
of buyer, 74. 
of children, 290. 
of creditors, 60, 
of wife, 267. 

Protest, 

of bfil, 121. 
of peers, 348. 

Protestant sectaries, 709. 

Province of archbishop, 670. 

Proving will, 191, 202. 

3 £ 2 
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Provieicmal, 

protection of patent, 29, n. 
specification, 27. 

Proximity, 

degrees of, 196, 243. 

Proxy, 

voting by, 348. 

Public appointments, 
sale of, 44. 

Public bills, 

introduction of, 38G. 

Public debt, 676. 

PublicElementary Education Acts, 295. 

Public examination, 
of bankrupt, 168. 

Public funds, 677. 

Public rights, 318. 

Public works, 638, n. 

Public Worship Act (1874), 676. 

Publication, 
of will, 189. 

Puffer at auction, 75, n. 

Purchaser, 

enactments to protect, 60. 
Puritans, 709. 

Purse, privy, 682, 

Purus idiota, 611. 

Purveyance, 640, 600. 

Putative father, 299. 

Q. 

Quakers, 

affinnation by, 341. 
marriage of, 261, 252, n., 259. 

Qualification, 

of justices, 649. 

of members of parliament, 371, n, 
of parliamentary electors, 351-367 . 

Qualification, game, 19. 

Qualified property, 5, 9, 81. 

Quality, 

warranty of, 75. 


Quando aociderint, 
assets, 206. 

Quanti minoris, actio, 74, n. 

Quantum meruit, 
payment on a, 66. 

Quarter sessions, 144, n., 651. 

Quartering soldiers, 692. 

Quays, 601. 

Queen Anne's bounty, 637.^ 

Queen consort, 

attorney and solicitor of, 448. 
revenue of, 449. 

Queen dowager, 452. 

Queen regnant, 
who is, 451. 
husband of, ih. 

Queen’s gold, 449. 

Queen’s printer, 39, 390. 

Qui facit per alium facit per se, 235. 

Quicquid plantatur solo, 
solo cedit, 218. 

Quid pro quo, 68. 

Quorum, 

justices of the, 646. 


R. 

Railway companies, 88, n. 

Rank, 

table of, 617, n. 

Rank modus, 732. 

Rate, church, 701. 

Rates, by voter, 369, 364, 366. 

Ratification, 

of agency, 65. 
of contract by infant, 309. 

Reading in, 

by incumbent, 690. 

Real and personal representatives, 108. 
Real composition, 730. 

Realm, 

leaving the, 505. 
recall of subjects to the, 
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Beasonable part, 

doctrine as to, 182, 185, 204. 

Ee-assoranoe, 129. 

Recapture, 17. 

Receivers, 

of wrecks, 647. 

Reclaimed animals, 5, 6. 

Recognizance, 143. 

Record, 

debts of, ih. 

Recorders, 369. 

Rector, sinecure, 686. 

Rectories, 687. 

Rectors and vicars, 684. 

Redemption of pledge, 80. 

Rodhibitoria, actio, 75, n. 

Reform Act (1832), 356, 361. 

Reformation, protestant, 704. 

Reformatory school, 293. 

Refreshments at elections, 380. 

Refusal, 

of assent to bill, 391. 
to accept bill, 119. 

Refusing to institute a clerk, 722. 

Regent, 481. 

Register, 

of electors, 357, 366, 
of patents, 28, n. 
of pauper servants, 230, n. 
of proprietors, 30, n. 
of trade-marks, 28, n. 

Registrar, 

in bankruptcy, 156, 158, 178. 
of marriages, 251. 

Registration, 

in boroughs, 366. 
in counties, 357. 
of aliens, 413. 
of annuities, 94. 
of bills of sale, 51. 
of copyright, 37. 
of composition deeds, 178. 
of electors, 367 — 360, 366. 
of marriage, 251, 258. 
of parish apprentices, 230, n. 
of rent-charges, 94. 

Regnant, queen — see Sovebeign ; 
Queen Regnant. 


Regno, ne exeat, 606. 

Regular clergy, 684, n* 

Reigate, 

disfranchisement of, 337, n* 
Relation, 

doctrine of, in bankruptcy, 168* 
Relations, 

rights in private, 226. 

Release, 

by administrator, 202, n. 

Relief, 

of pauper wife, 267, n. 

Religious houses, 681. 

Remainder, 

in things personal, 11. 

Removal of fixtures, 217—220. 

Renewal of church leases, 739. 

Renouncing probate, 192, n. 

Rent- charge, 

by agreement, 94. 
in lieu of tithes, 734. 

Repair, 

of ofBcial residence, 716. 
Representation, 

by executors or administrators, 198, 
by heirs, 212. 

under Statute of Distributions, ib. 

Representation, false"- see Misebpee- 
sentation ; Charactee. 

Representation, parliamentary — see 
PAELIAMENTARy REPRESENTATION, 

Representation of thePeople Act (1 867) , 
353, 358, 365. 

Representative peers, 334, 350. 

Representatives, 

real and personal, 198. 

Reprisals, 

object of, 495. 
general, 497, n. 

Reputed, 

father, 301. 
owner, 166, 

Reserved rights, 
of voting, 363. 

Reserves, 

volunteer seamen, 596, n. 

Residence, 

of clergy, 692, 
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Besiduary, 

account, 208, n, 
legatee, 208. 

Beedduum, 

distribution of, 208—213. 

Besignation, 

of bisbop, 677. 
of clergyman, 697, 
of dean, 678, n. 

Besignation bond, 724. 

Bespondentia, 

money taken up at, 92. 

Besponsibility, 

of ministers, 483. 

Bestitution, 

of conjugal rights, 238, n. 

Bestoration, the, 439. 

Bostraining order, 

in bankruptcy, 155, n, 

Betainer, 

by executor, 204. 

Botuming officer, 

at elections, 373, 381. 

Bevenue of crown, 531 — 583. 

Beversionary interests, 
of married women, 2G7. 

Bevising barristers, 357. 

Bevocation, 

of agency, 64. 

Bevolution, the, of 1688,, 440, 710. 
Bights, Bill of, 473. 

Bights, Petition of, ib. 

Bights, public, 318. 

Biots, 

at elections, 379. 

Bitual, church, 705. 

Bobert, duko of Normandy, 428. 

Boman catholics, 
relief of, 712. 

Boman law, 

of legitimacy, 286. 
of succession, 212. 

Borne, 

diplomatic relations with, 487, n. 


Boyal, 

assent, 391. 
councils, 468 — 466. 
dignity, 479. 
fanoily, 447 — 457. 
fish, 18, n., 452, 543. 
forces, 584 — 599. 
hospitals, 694, 698, n. 
marines, 699. 
marriage, 259, 467. 
mines, 662. 

prerogative, 467 — 530. 
press, 39. 

revenue, 631 — 584. * 

title, 416 — 446. 

! Boyal Exchange Assurance, 129, u. 

i 

Eubric, 

marriage according to the, 249. 
Bunning days, 141. 

Bural deans, 671. 


S. 

Sacristan, 704, n. 

Safe-conduct, 16, 496. 

Saladine tenth, 558. 

Salaries, 

of curates, 674. 

Sale, 

contract of, 66. 
in market overt, 52, 70. 
of goods, 49, 68. 
of horses, 73. 
of land by auction, 75, n. 
warranty on, 75. 

Sale, bill of, 48, 51. 

Salvage, 17, 133, 647. 

Sandwich, 

disfranchisement of, 337, n. 
Savings bank, post office, 573, n. 
Scandalum magnatum, 613. 

Sceptrum, 

investiture per, 667. 

Schemes of ecclesiastical commissioners, 
761. 

j Schiremen, 606. 



INDEX. 


791 


Scire facias, 

to repeal patent, 32. 

Scot and lot, 
voters, 362. 

Scotland, 

marriages in, 259, n. 

Scottish peers, 334, 349, 

Sculptures, 

copyright in, 40. 

Scutages^659, 660. 

Scutifer, 619, n. 

Sea Birds Protection Act, 18, n. 

Sea-marks, 504. 

Seamen, 

naturalization of, 415, n. 
wills of, 189. 

Seat in parliament, 

effect of accepting office on, 370. 
how vacated, 385. 

Seaworthiness, 132, 

Secondary, the, 630, n. 

Second-class, 

certiffcate in bankruptcy, 163, u. 
Secretaries of state, 463, 621, n. 
Secretary of legation, 490, n. 
Sectariefif, protestant, 709. 

Secular clergy, 684, n. 

Seducing, 

to leave service, 234, 

See, 

of bishop, 674. 

Select committee, 389. 

Separate maintenance, 277. 

Separate use, 

property settled to, 273. 

Separation, 

arrangements for, 277. 
by consent, 270. 
judicial, 280. 

Separation of benefices, 754. 

Separatists, 

affirmation by, 341, n. 
who are, ib. 

Septennial parliaments, 396, 600. 


Sequestration, 664. 

Serjeants afrlaw, 617, n. 

Servant, 

assault on, 234. 
character of, 233. 
hiring of, 227. 
maintenance of, 232. 
master’s responsibility for, 286. 
negligence of fellow, effect of, 232. 
statutes for protection of, 232 — 
234. 

varieties of— 

domestic, 227, 232. 
menial, 227— see Mastbb. 

Servitude, 

title to vote by, 364. 

Session of parliament, 394. 

Sessional divisions, 651, n. 

Sessions, 

petty, 651. 
quarter, 650. 
special, ib. 

Settled estates, 

of bankrupt, 166, n, 
of infants, 307. 

Settlement, 

of bastard, 299— see Poor Law 
Belief. 

Settlement, Act of, 403, 443, 454, 473. 
Settlement, mamage — see MABBiAaB. 
Sexton, 703. 

Shares, 

in companies, 221, n. 
in pubHc undertakings, 221. 
in banks, sale of, 75. 

Sheriff, 

appointident of, 626. 
deputy of the, 634. 
duties of, 630. 

duty of, at elections, 373, 381. 
is returning officer, 373. 
mode of electing, 626. 
office of, is compulsory, 629. 
officers of, 633. 

of London and Middlesex, 626. 
of Westmoreland, 626, n. 
pocket, 628. 
qualification for, 629. 
responsibility of, 630. 
woman may be, 626, n. 
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Sheriff’s oourt, 

old county oourt, 630. 

Shipowner, 

liability of, 89, 141, n., 142. 
Shipwrecks, 643. 

Sight, 

bill after, 120. 
bill at, 116, n. 

Silver mines, 652. 

Simony, 722. 

Simple, 

contract, 64. 
homage, 403. 

Simple contract debts, 143. 

Sinecure rector, 686, 

Single bond, 107. 

Sinking fund, 682. 

Sister of deceased wife, 

marriage with, 244, 244, n. 

Slavery, 226. 

Slight neglect, 81, n. 

Small boroughs, 

disfranchisement of, 360, n. 

Small tithes, 729. 

Socage, 

guardian in, 311. 

Sodor and Man, 
bishop of, 671. 

Soldiers, 

at parliamentary elections, 376. 
wi^ of, 188, 595. 

Sole and separate use, 
settlement to, 275. 

Solemnities, 
of will, 188. 

Solicitor, queen consort’s, 448. 

Sophia, princess, 444. 

Soul soot, 746. 

Soundness, 

warranty of, 74. 

South Sea fund, 680. 


Sovereign, 

abdication by, 327, 439, 486. 
allegiance to, 400, 404. 
ambassadors of, 487. 
arbiter of commerce, 619. 
audience of the, 469. 
can be guilty of no laches, 486. 
can do no wrong, 481. 
coronation oath of, 400. 
councils of, 458 — 466. 
death of, 481. 
declaration of war by, 194. 
de facto and de jure, 409, 431. 
dignity of, 479. ^ 

dispenser of justice, 606, 
family of, 447 — 457. 
forces of, 586—600. 
fountain of honour, 616. 
grant by, 482. 
head of the Church, 627. 
hereditary right of, 417. 
general relation to the people, 399, 
irresponsibility of, 481. 
legislative power of, 499. 
letters of marque and reprisal by, 
495. 

may issue writ of ne exeat regno, 
506. 

military command vested in, 600, 
pardoning by, 509. 
parens patriee, 511. 
perpetuity of , 481. 
petitioning of, 477. 
prerogative of, 467—631. 
proclamations by, 510. 
prosecution by, 508. 
remonstrance with, 483. 
revenue of, 531 — 584. 
review of his prerogatives, 600 — 
603. 

safe-conduct by, 497. 
title of, 416—446. 
treaties by, 493. 
ubiquity of, 508. 

Speaker, 

of house of commons, 384. 
of house of lords, ib. 

I Special, 

acceptance, 117, 
administration, 197, 
agent, 64. 
bailiff, 636. 
constable, 668. 

customs as to intestate’s effects, 
^ 213. 

licence to marry, 248. 
pro^rty, 6, 9, 82. 
sessions, 650. 
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Specially dangerous goods, 
carriage of, 86, n. 

Specialty, 53. 

Specialty debts, 143. 

Specific delivery, 
of goods, 68, n. 

Specific goods, 
sale of, 68. 

Specific legacy, 206, 207. 

Specification, 
of^atent, 27. 

Spiritual lords, 330, 667. 

Spiritual person, 

assignment of patronage by, 44, n. 
Splitting votes, 367. 

St. Albans, 

disfranchisement of, 337, n. 

Stamp Acts, 673, n. 

Stamp duties, 

revenue from, 672. 

Stamping the coin, 626. 

Stamps, 

on agreements, 61, n. 

on bills or notes, 114, n., 121, n. 

Standard, 

of the coin, 626, n. — and see 
Weights and Measuebs. 

Standing armies, 691. 

Standing orders, 

of parliament, 386. 

Staple commodities, 663. 

Star Chamber, 476. 

State officers, 458 — 466. 

Statement, 

of bankrupt’s affairs, 158. 

Stationers’ Hall, 37, 38. 

Statistical department, 

of Board of Trade, 465, n. 

Statute, guardian by, 312. 

Statute merchant, 143. 

Statute rolls, 387. 

Statute staple, 143. 


Statutes, 

manner of making, 385. 
when binding on the crown, 499. 

Statutes cited — 

Alien Act, 412, n. 

Army Act (1881), 691. 

Ballot Act (1872), 394. 

Bankrupt^ Act (1869), 147. 
Bastardy Laws .^endment Acts, 
299. 

BiU of Rights, 462, 473. 

Bills of Exchange Act (1882), 113, 
116. 

Bills of Sale Acts (1878 and 1882), 
61. 

Bovill’s Act, 102. 

Capital Punishment Amendment 
Act (1868), 642. ^ 

Capitular and Episcopal Estates 
Act, 740. 

Carriers Act, 87. 

Catholic Emancipation Act, 712. 
Church Building Acts, 744, 760, 
Church Discipline Act, 674. 
Clerical Disabilities Act (1870), 
696. 

Common Law Procedure Act 

(1862), no. 

Commutation of Tithes Acts, 733. 
Conveyancing Acts (1881, 1882), 
64, 261. 

Copyright Acts, 36 et seq. 
Copyright (Musical Compositions) 
Act (1882), 40. 

Corrupt Practices Prevention Act 
(1854), 378. 

Customs Acts, 506. 

De Prerogative Regis, 610, 613. 
Debtors Act (1869), 160, 164, 681. 
of Distributions, 209. 

Divorce Act, 240, 278. 
Eccjleaiastical Leasing Acts, 741 
et seq. 

Elementary Education Act (1870), 
296. 

Employers and Workmen’s Act 
(1876), 229, 231. 

Employers’ Liability Act (1880), 
232. 

Factors’ Acts, 77. 
of Frauds, 49, 60, 64, 64, 68, 104, 
189, 209, 695, 739. 

Game Acts, 19. 

Ground Game Act (1880), 20. 
House Occupiers, &c. Act (1878), 
365. 

Infants’ Relief Act (1874), 310, 
Innkeepers’ Acts (1863 and 1878), 
84, 86. 
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Statutes cited-* 

Judicature Acts, 31, 37, 46, 104, 
187, 240, 260, 297, 313, 316, 369, 
627. 

Life Assurance Companies Act 
(1870), 136. 

Lunacy Begulation Acts, 614. 

Marriage Acts, 247. 

Married Women’s Property Acts 
(1870 and 1882), 44, 136, 162, 
166, 188, 266, 271, 272, 273, 292. 

Matrimonial Causes Act, 278. 

Meeting of Parliament Act (1’870), 
396. 

Mercantile Law Amendment Act 
(1866), 60. 

MercantileShipping Act (1864), 89. 

of Monopolies, 24, 34. 

MunicipalCorporations Act (1882), 

666 . 

Naturalkation Acts, 409. 

Naval Discipline Act (1866), 699. 

New Parishes Acts, 763. 

New Wills Act, 190, 207. 

Nullum Tempus Act, 487. 

Parliamentary Elec tions Act (1868), 
381. 

Parliamentary Oaths Act (1866), 
340. 

Patent Law Amendment ( 1 852) , 2 7 . 

Pawnbrokers Act (1872), 73, 80. 

Probate Court Act (1867), 193. 

Promissory Oaths Act (1868), 405, 
624, n., 647. 

PubUc Worship Act (1874), 675. 

Qualification Act, 19. 

Beform Act (1832), 353. 

Eepresentation of the People Act 
(1867), 

Eoyal Marriage Act, 457. 

Settlement of Crown Act, 444, 474. 

Succession Duty Act, 674. 

Tenterden’s (Lord) Act, 66, 69. 

Tithe Commutation Act (1836), 
733. 

Toleration Act, 710. 

Treasons Act, 461. 

Usv^ Abolition Act (1864), 96. 

Weights and Measures Act (1878), 
622. 

^ Wills Act— see New Wills Act. 

Stealing animals, 7, 8. 

Stephen, king, 427. 

Sterling metal, 526. 

Stipend of curate, 699. 

Stipendiary magistrate, 647, n. 


Stiipes, succession per, 212. 

Stock, 

in funds, 578. 
transfer of, 307, n. 

Stock, banking, 
sale of, 74. 

Stock in trade, 13. 

Stock- jobbing, 578, n. 

Stolen goods, sale of, 72, 126. 

Stoppage in transitu, 70. 

Strangers, 

in this country, 497. 

Strangers or Third Parties, 

property of, in banknipt’s pos- 
session, 166—860 Oedee and 
Disposition. 

Sturgeon, 18, n., 543. 

Style, 

of a partnership, 99. 
of the Crown, 398, n. 

Subject, 

allegiance of, 402. 
leaving the ^gdom, 505, 

Subscription, 

of articles, 664, 689, 698. 
to will, 188. 

Subsidies, 567. 

Succession, 

title by, 16, n. 

to the crown, 416 — 446. 

Succession ab intestato, 211. 

Succession duty, 206, n,, 574. 

Sudbury, 

disfranchisement of, 337, n. 
Sufferance wharves, 603, n. 

Suffragan bishops, 671, n. 

Suffrage, household, 364. 

Suicide, 642, n. 

Summons, 

of parliament, 326, 373. 
to house of lords, 607, 608. 

Sunday, 71. 

Super visum corporis, 
inquest, 639. 

Superannuation allowance, 622, n. 
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Superiniendent registrar, 251. 
Superintending constable, 657. 

Supersedeas, 

of commission, 619. 

Supplies, 

appropriation of, 681, n. 

Supply, 

bill of, 390. 

Supra protest, 

^.eptance, 123. 

Supremacy, oath of, 404. 

Supremacy of the crown, 707. 

Surety, 105, 

Surnames, 301, n. 

Surplice fees, 743. 

Surplus in bankruptcy, 175. 

Surrender of bankrupt, 158. 

Surrogate’s licence, 
to marry, 248. 

Survivorship, 

in general, 13. 
as between partners, 98, n. 

Suspension, 

of canonrics, 753. 

Swans, 7, n., 543, n., 551. 

Swarm of bees, 5, n. 

Swearing into office, 624. 

Symbolum animse, 745. 

Synod, 528. 

T. 

Table, 

of consanguinity, 195, 210. 
of precedence, 617, n. 

Tail, estate, 

in chattels, 11, n. 

TalUages, 657, 569. 

Taxation, 

modem system of, 556. 


Taxes, 

imposition of, 557. 
revenue from, 655. 

Telegraphs, 573, n. 

Temporal. lords, 333, 347. 

Temporalities, 

of bishops, 533, 676. 

Tender, 

legal, 624. 

Tender of vote, 374. 

Tenths, 3, 635, 557. 

Tenure, 

barony by, 607. 
earldom by, 608. 

Tenures, 

in burgage, 363. 
in chivalry, 587. 
in socage, 312. 

Tcrrfc dominicales regis, 537. 

Terre-tenant, 215, 

Territorial titles, 605. 

Test Act, 711. 

Testament, 180. 

Testamentary guardian, 312. 

Tostamonto annexe, 

administration cum, 197. 

Testamentum inofficiosum, 291. 

Testator, 

capacity to be, 186. 

Teste, 

of writ of execution, 60. 

Testes, 

proof of will per, 193, 

Thesaurus inventus, 549. 

Things, 

in action, 167, n. 
personal, 2. 

Third-class, 

certificate in bankruptcy, 163, n. 
Thirty-nine Articles, 706. 

Tin mines, 553, n. 

Tithe commissioners, 734. 

Tithe Commutation Acts, 733. 
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Tithes, 

origin of, 726. 

great, 729. 

small, ib. 

rectorial, ib, 

vicarial, ib. 

personal, 726. 

prcedial, ib. 

mixed, ib. 

of fish, 735. 

of mineral, ib. 

rent charge, in lieu of, 731. 

discharge from, 721. 

exemption from, 729. 

in London, 736, n. 

infeudation of, 728. 

Tithingman, 654. 

Title, 

by invention, 24 — 42. 
by gift, 43. 
to personalty, 9, 15. 
to the crown, 416, 446. 
warranty of, 74. 

Title of Act, 

of parliament, 389, 391. 

Title to orders, 663. 

Titles, 

of courtesy, 612. 
of dignity below nobility, 614. 
of nobility, 333, 516, 604, 
of worship, 617. 

Toga virilis, 616. 

Toleration Act, 710, 

Tonnage duties, 504. 

Total loss, 132. 

Totnes, 

dirfranchisement of, 337, n. 

« 

Trade, Board of, 465, 502, 604, 523, 
539, 547, 734. 

Trade<*marks, 28, n. 

Trader, 

bankruptcy of, on debtor sum- 
mons, 152. 

having privilege of parliament, 
161, 

in service of ambassador, 493. 
who may be bankrupt as, 148. 

Tradesmeti, 619. 


Trading, 

by clerg 3 rmen, 666. 

Transfer, 

of things personal, 43. 

Transitu, stoppage in, 70, 

Translations, 

copyright in, 41. 

Treason, 463, 489. 

Treasure, hidden, 549. 

i 

Treasure -trove, 542, 549, 649. 
Treasurer, the lord, 531. 
Treasury, 

commissioners of the, 531. 
first lord of the, 461. 

Treaties, 493. 

Treating, 

at elections, 379. 

Trees, 215, 

Trespass, 

in pursuit of game, 20. 

Trial of the pix, 626, n. 
Triennial parliaments, 397, 600. 
Trientes, 90. 

Trinity House, 604. 

Trinoda necessitas, 501. 

Trust, 

of goods to use of donor, 47 
Trustee, 

of bankrupt, 156. 

Tudor, Owen, 462. 

U. 

Ubiquity, 

legal, of sovereign, 509. 
Ultimum tempus pariendi, 289. 
Unclaimed dividends, 678, n. 
Under-secretaries of state, 462, n. 
Under-sheriff — see Sheeipf, 
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tlnderwriters, 129, 135. 
Undue, 

influenca at elections, 379. 

Unfitness, 

of clerks, 696. 

Unfunded debt, 676. 

Uniformity, Acts of, 707, 710. 


vested in, 39. 
r, 374. 

members for the, 336, 360. 
Universities Tests Acts, 711. 
Unthrift, 616, n, 

Usura maritima, 92. 

Usury, 

generally, 89, 94. 

repeal of the laws against, 95. 


Univ^sities, 
copyrights 
elections fo 



Vacancy, 

of the throne, 326, 439. 
Vagrant Act, 293, 299. 

Valor beneficiorum, 636. 
Valuable consideration, 69, 126. 
Valuation, 

of Pope Nicholas, 636. 

Value received, 126. 

Valvasors, 614. 

Ventre inspiciendo, writ de, 289. 
Verbal contract, 64, 

Vested legacy, 207. 

Vestry clerk, 703, n. 

Veto, 

of crown, 606. 
of husband, 269. 


Vicarages, 682. 

Vicarial tithes, ti. 

Vicecomes, 606. 

Vidames, 614, 

Vinculo matrimonii, 
divorce tl, 279. 

Violation, 

of the princess royal, 453. 
of the queen consort, 452, 

Viscount, 607. 

Visitation, 

by archbishop, 670. 
by archdeacon, 679. 
of a diocese, 678. 
of dean and chapter, ib, 
of a province, 671. 

Visitors, 

of lunatics, 616. 

Voluntary settlement, 276. 

Volunteer seamen, 697. 

Volunteers, the rifle, 690. 

Voting, 

at parliamentary elections, 372> 
380. 

in parliament, 386. 

Voting papers, 

at elections, 374, 376, 376, n. 



Wagering policies, 137. 

Wages, 

of servant, 232, 233. 
infant may sue for, 306, n. 

Waifs, 642, 660. 

Wales, 

prince of, 462. 
princess of, ib. 

Wallingford, 

compromise made at, 427. 
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War, 

articles of, 693. 

War and peace, 

right of making, 491, 496. 

War department, 

secretary for the, 462. 

Ward, 

by constables, 663, n. 

Ward and guardian— see Guaedian. 

Ward of court, 314. 

Wardship, 

in copyholds, 311, n. 
in socage, 311. 

Warehousing ports, 603, n. 

Warehousing regulations, 567. 

Warranty, 

of quality, 75. 
of title, 74. 
on sale of goods, 76. 

Warren, 21. 

Waste, 218. 

Watch and ward, 663, n. 

Watch committee, 657. 

Watchmen, 660. 

Ways and means, 
committee of, 667. 

Wearing apparel, 
of bankrupt, 167. 
of married woman, 266. 

♦ 

Weights and measures, 618. 

Weights and Measures Act (1878), 621. 


Widow, 

may administer to husband, 194. 
special customs as to, 213, n. 
(mamber of, i6. 

Wife— see Hxjsbani). 

Wife’s sister, 

marriage with, 244, n. 

Wild Birds Protection Act, 18, n. 

wm, 

execution of, 189. 
how proved, 202. 
must be written, 189. 
not affected by change of domi- 
cile, 190, 191, n. 
solemnities required for a, 189. 
witnesses to, id, 
of feme covert, 191. 
nuncupative, 189, 596, 699. 
title by, 180. 

William the Conqueror, 425. 
Winchester bushel, 621, u. 

Winchester standard, 519. 
Wittena-gemote, 321, n. 

Woman, 

franchise of, 366, n. 
may be sheriff, 626, n. 

Woods and forests, 

commissioners of, 538, n. 

Workmen, 231. 

Works and public buildings, 
commissioners of, 638, n. 

Worship, 

titles of, 617. 
places of, 710. 


Wesleyans, 709, n. 

West Indian Appeal Courts, 464, n. 

Westmoreland, 

sheriff of, 626, n. 

Whales, 18, n., 461, 643. 

Wharves, 603. 


Worship, public, 

disturbance of, 702. 


Worship, Public, Act (1874), 676. 


# . 


Wreck, 

destroying, 648. 

branch of royal revenue, 643. 

plundering 649. 

receivers of, 647. 



INDEX. 


799 


Writ, 

de ventre inspioiendo, 289. 
de idiots inquirendo, 611, 613. 
de Innatico inquirendo, 513. 
of ne exeat regno, 50G. 

Writ of execution, 60. 

Writ, election, 372. 

Writ, peers by, 608. 

Writing, contract in, 54. 


Y. 

I 

I Yarmouth, 

disfranchisement of, 337, n. 

Year and a day, 645. 

Yeoman, 617, n., 612. 

York, 

special customs in province of, 
212, 213. 

York and Lancaster, 
houses of, 430. 
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